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REPORTER’S : NOTES. 


ae If any subsequent edition of these reports is ever issued, as, 
doubtless, there will be, the future editor’s attention is hereby 
called to errors in the 61st volume which escaped notice: On page 
xvii, In Memoriam—Samuel Maxwell, remarks of Wilbur F. Bryant, 
fifth line from bottom of page, tenth word of line, put “eleven” in 
place of “seven,” and strike out words “rehearing allowed” in margin 
of page 454. ~ 

A table of statutes and constitutional provisions cited and con- 
strued can be found on pages I]xxvii to lxxxiii. 

Attention is called to foot-notes in this volume. Thanks are due 
Prof. Walter Wheeler Cook, of the State University, for valuable 
suggestions. Joseph E. Cobbey, the learned and distinguished legal 
writer, first suggested to the editor the idea of foot-notes. With the 
help of his assistant, the editor prepared the note in the 59th vol- - 
ume. The seeming approval of the bar has encouraged him to con- 
tinue the work. 

In regard to the digest of cases overruled, modified and compared, 
which list will be found on pages liii to lxxvi, some explanations 
are here offered. The former editor, William B. Rose, at the sugges- 
tion of the court, prepared a list of cases, which, in his judgment, had 
been overruled. This list commences with the 37th volume. No one 
can vie with the present writer in appreciation of the magnitude and 
importance of the task. At a suggestion coming from the court, a 
classification of these cases was begun. In the preparation of this 
classification, the digest suggested itself. The classification or digest 
first appears in the 62d volume. In the criticism of this work, it 
should not escape the attention of the critic that facta and not dicta 
~—-what the court does and not what it says in the doing—determines 
whether or not a former opinion has been overruled by the present 
case. The best definition of obiter dicta, which is at hand, may be 
found in note 1 on page 198 of volume I of Life and Writings of 
Benjamin Robbins Curtis: 

“The expression, by judges, of opinions that are not called for by 
the record, or which can not be expressed consistently with the 
views that they take of the technical attitude of the case before 
them, in respect to some principal question.” 

The Dred Scott Case and the Insular Cases are distinguished ex- - 
amples of obiter dicta. Scott v. Sandford, 19 How. [U. S.], 393; De Lima 
v. Bidwell, 182 U. S., 1; Downes v. Bidwell, 182 U. S., 244. These decis- 
ions have been discussed in a spirit of partisan bias oftener than 
with an eye single to the discovery of the truth. In the first case 
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cited, Taney, C. J., who was supposed to have delivered the majority 
opinion, although but one of his associates fully agreed with him, 
reasoned that Scott, because of his race and pedigree, could not be 
a citizen. If this were true, the court below had no jurisdiction. 
But the learned chief justice ignored the jurisdictional question 
and passed upon the merits. This opinion upon the merits could not 
be “expressed consistently with the views” of a majority of the 
court—including the chief justice—on the question of jurisdic- 
tion. Hence the opinion is dicta sine cera. In the Insular Cases, seven 
of the nine judges agreed that the Bill of Rights—the first ten 
amendments to the constitution of the United States—went into 
the insular possessions proprio vigore. But, as this opinion was “not 
called for by the record,” these expressions of the judges are pure _ 
dicta. Illustrations have been chosen from outside the reports of 
our own court, because such discussion by an editor is ultra pro- 
vinciam. No court can do justice to itself without uttering much 
that must pass for obiter dicta. As long as human minds are dif- 
ferently constituted, no two logicians will arrive at the same goal 
by the same route. ‘One learned in the law, in conversation with 
the present writer, pointed to the edicta of the Roman preztors as 
models of conciseness and contrasted them with the opinions of 
modern courts to the disparagement of the latter. But the critic 
had forgotten that the ancient pretor’s edictum has, in its nature, no 
more resemblance to the opinion of a modern judge than a mathe- 
matical definition has to the solution of a problem. The edictum 
was a rule of court, by which the prztor announced that he would 
be governed during the term of his office. The task of a modern 
judge may be stated as follows: Given, a certain state of facts + 
certain ascertained principles of law = the decision rendered. The 
buttressing of this decision as a precedent against a different state 
of facts often requires dicta. The citing of these dicta as over- 
ruling facta or dicta in another case, is manifest injustice. What 
has been heretofore announced is here repeated: Cases containing 
dicta in apparent conflict, where the facte are not antagonistic, will 
not be placed in the family of overruled cases. If the court has 
distinguished them, they will be placed, after this volume, in the list 
of distinguished cases; otherwise they will be placed in the list to 
be compared. Obiter dicta are not peculiar to courts. The historic 
Hayne-Webster debate of 1830 grew out of the Foote resolution with 
reference to the sale of public lands and the discontinuance of the 
office of surveyor general. 

The arrangement of the alphabetical order indexes and tables is 
not appreciated by those unfamiliar with the work. Some uniform 
rule is mandatory. Hence it has been decided, with this report, to 
adopt the method of the Century Dictionary of Names, viz.: A com- 
pound term, as Farmers and Merchants’ Bank of Bloomfield, is to 
be treated as one word for the purposes of indexing and tabulation. 
To make this plain, several words and compound terms from the 
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Century Dictionary here follow in the order in which they appear in 
the first column of page 130 of that valuable work: Battle, Battle 
above the Clouds, Battle at Sea, Battle Bridge, Battle Creek, Battle 
Hill, Battle Monument, Battle of Alcazar, Battle of Amazons, Battle 
of Dorking, Battle of the Baltic, Battle of the Books, Battle of the 
Frogs and Mice, Battle of the Giants. But the Century Dictionary 
does not always follow its own rule. 

Every first-class publisher expects the editor of a book to adopt 
some uniformity of spelling and punctuation. The reason for this 
rule needs no explanation. Except as otherwise announced, Goold 
Brown’s Grammar of Grammars is the standard for punctuation; 
the Standard Dictionary for spelling. 

The explanation of other matters will be reserved for a subsequent 
volume. 


ErRatum.—At page 730, end of line 9, for 14 read 15. 
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Digest of Nebraska Cases Overruled, Modified, 
Negatived and To Be Compared. 


NotEe.—The insertion in the following list of a case from another 
state would necessitate a change in the foregoing title; hence this 
note. An act of the legislature of Ohio, adopted in 1835, provided 
“That if any person shall purposely, and of deliberate and premedi- 
tated malice, or in the perpetration, or attempt to perpetrate any 
rape, arson, robbery or burglary, or by -administering poison, or 
causing the same to be done, kill another; every such person shall 
be deemed guilty of murder, in the first degree,” etc. In 1857 the 
supreme court of the state construed that sta’ ite, holding the.adverb 
“purposely,” as a modifier of the verb “kill,” to apply to every inter- 
vening clause; opinion by Bartley, C. J., Robbins v. State, 8 Ohio St., 
175. The effect was to make intent a necessary ingredient of murder 
in both degrees. In 1875 the Ohio law became ours by adoption. 
Criminal Code, sec. 3; amended in 1893. In 1897 our supreme court 
held that our legislature, in adopting the Ohio law, did not adopt 
the construction of her court, but that such decision stood—on a 
par with any decision of our own court—subject to revision; and 
they then and there overruled it; opinion by Post, C. J., Morgan t. 
State, 51 Nebr., 672, overruling Franklin v. Kelly, 2 Nebr., 79, 104, 
paragraph 3 in Hallenbeck v. Hahn, 2 Nebr., 377, O'Dea v. Washington 
County, 3 Nebr., 118, Bohanan v. State, 18 Nebr., 57, 73, 74, Parks »v. 
State, 20 Nebr., 515, 518, Coffield v. State, 44 Nebr., 417, 423, and Forrester 
vu. Kearney Nat. Bank, 49 Nebr., 655, 663,* and it is a mistake to say, 
as has been said, that these decisions are modified by Nebraska 
Building & Loan Ass’n v. Marshall, 51 Nebr., 534, 538. Morgan v. State 
is upheld in Rhea v. State, 63 Nebr., 461, 477, opinion by Hotcomps, J. 
The Ohio decision is mentioned with disapproval in a dictum by the 
Oregon supreme court; opinion by Kelly, C. J., State v. Brown, 7 Ore., 
186, 197.— REPORTER. 


*The principle of these cases is recognized tacitly by Norvat, C. J., 
in State v. Poynter, 59 Nebr., 417, 430 : 
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Latter case upheld in Randall v. Persons, 42 Nebr., 607; Sharp 

v. Johnson, 44 Nebr., 165; Camp v. Pollock, 45 Nebr., 771. 
Murray v. Loushman, 47 Nebr., 256, 
carats v. First Nat. Bank of Stanton, 47 Nebr., 
319. 
Title to property remains in mortgagor. 


Alter v. Bank of Stockham, 51 Nebr., 797. 
Alter v. Bank of Stockham, 53 Nebr., 223. 


Fraud. Conversion. 


Aultman v. Obermeyer, 6 Nebr., 260. 
Lipscomb v. Lyon, 19 Nebr,, 511. 
Woodruff v. White, 25 Nebr., 745. 
Stevens v. Carson, 30 Nebr., 544, 551. 
Good faith of transaction between husband and wife. 


Bankers’ Life Ins. Co. v. Robbins, 53 Nebr., 44. 
Section 8, chapter 16, Compiled Statutes, does not say to 
domestic insurance companies. 
Bankers’ Life Ins. Co. v. Robbins, 55 Nebr., 117. 


Section 8, chapter 16, does apply to domestic inyurance com- 
panies. 


Bollman v. Lucas, 22 Nebr., 796. . 
Sunday Creek Coal Co. v. Burnham, 52 Nebr., 364. 


Fraudulent conveyance. Guilty knowledge of purchaser. 


Brooks v. Dutcher, 22 Nebr., 644. 
City of Omaha v. Richards, 49 Nebr., 244. 


A general and a specific exception to instructions. 


Carkins v. Anderson, 21 Nebr., 364. 
Anderson v. Carkins, 135 U. S., 483. 
Robinson v. Jones, 31 Nebr., 20. 
Homestead. Prior contract to convey after having acquired 
title. Estoppel. 


Cheney v. Harding, 21 Nebr., 68. 
Rowe v. Griffiths, 57 Nebr., 488. 


Failure to file affidavit before service by publication. 


Courcamp v. Weber, 39 Nebr., 533. 
Dorsey v. Conrad, 49 Nebr., 443. 


Alteration of instruments. Presumption. 


CASES OVERRULED, ETC. lv 


Crook v. Vandevoort, 13 Nebr., 505. 
Mattis v. Boggs, 19 Nebr., 698. 
Latter case reaffirmed in Kirk v. Bowling, 20 Nebr., 260. 
Johnson v, Hardy, 43 Nebr., 368. 
Ejectment by tenant in common. 


Curten v. Atkinson, 29 Nebr., 612. 
Curtin v. Atkinson, 36 Nebr., 110. 
Parties to error proceeding in supreme court. 


Darst v. Levy, 40 Nebr., 593. 
McCord v. Bowen, 51 Nebr., 247, 251. 
Attachment. Chattel mortgage. Rights of mortgagor. 


Drexel v. Richards, 48 Nebr., 732. 
Drexel v. Richards, 50 Nebr., 509. 
Mechanic’ s lien. Description of real estate. 


First Nat. Bank of Chadron v. Engelbereht, 57 Nebr., 270. 
First Nat. Bank of Chadron v. Engelbercht, 58 
Nebr., 639, 640. 


Mortgage foreclosure. 


First Nat. Bank of Omaha v. Goodman, 55 Nebr., 409. 


First Nat. Bank of Omaha v. Goodman, 55 Nebr., 
418. 


Liability of wife as surety for husband. 


Gee Wo v. State, 36 Nebr., 241. 
O’Connor v. State, 46 Nebr., 157, 158. 
Negative averment in criminal information. 
Geisle> v. Brown, 6 Nebr: 254. 
World Publishing Co. v. Mullen, 43 Nebr., 126. 


Language libelous per se. 


Henry v. Vliet, 33 Nebr., 130. 
Henry v. Vliet, 36 Nebr., 138, 
Precedent debt as consideration for chattel mortgage. 


Hoadley v. Stephens, 4 Nebr., 431. 


Omaha Real Estate & Trust Co. v. Kragscow, 4% 
Nebr., 592. 


Acknowledgment of a deed in another state before a commis- 
sioner for this state. 


Hollenbeck v. Tarkington, 14 Nebr., 430. 
(Phenix Ins. Co. v. Swantkowski, 31 Nebr., 245.) 
Sharp v. Brown, 34 Nebr., 406. 
Limitation of proceeding in error. 


Ivi CASES OVERRULED, ETC. 


Johnson v. First Nat. Bank of Plum Creek, 28 Nebr., 792. 
Dorsey v. Conrad, 49 Nebr., 443, 444. 
Alteration of negotiable instrument. 


Kittle v. De Lamater, 3 Nebr., 325, 332. 
Smith v. Columbus State Bank, 9 Nebr., 31. 
Promissory note. Illegal consideration. Innocent purchaser. 


La Flume v. Jones, 5 Nebr., 256. 
Burkett v. Clark, 46 Nebr., 466, 468, 475. 
Judicial sale. Redemption. Deposit. 


Lancaster County Bank v. Horn, 34 Nebr., 742. 
Sager v. Summers, 49 Nebr., 459. 
Voluntary assignment. 


.ce Vv. Hastings, 13 Nebr., 508. 


Sureties on veplevii bond are not liable in a case in whieh a 
return of the property can be had. 


Ulrich v. McConaughey, 63 Nebr., 10, 13. : 


“We think, in the light of the opinion in that case [Shelby v. 
HeQuillan, 59 Nebr., 158], Lee v. Hastings should not be followed.” 


Lewis v. Mills, 47 Nebr., 910. 
Barker v. Wheeler, 60 Nebr., 470, 471. 
Res adjudicata. Judgment upon officer’s bond. 


McCord v. Krause, 36 Nebr., 764. 
McCord v. Bowen, 51 Nebr., 247, 251. 
Attachment. Chattel mortgage. 


McCord v. Weil, 29 Nebr., 682. 
McCord v. Weil, 33 Nebr., 868, 869. 
Latter case reaffirmed in Seeds Dry-Plate Co. v. Heyn Photo- 


Supply Co., 57 Nebr., 214, 217. 
Review of order appointing receiver in advance of main case. 


Magneau v. City of Fremont, 30 Nebr., 844. 
State v. Boyd, 63 Nebr., 829. 
Rosenbloom v. State, 64 Nebr., 342. 
See Templeton v. City of Tekamah, infra. 


Manly v. Downing, 15 Nebr., 637. 
Green v. Sanford, 34 Nebr., 363. 
Limitation of foreciosure of mechanic’s lien. 


Marvin v. Weider, 31 Nebr., 774. 
Perry v. Baker, 61 Nebr., 841, 845. 
Law of the case as a rule in district court. 


CASES OVERRULED, ETC. Vvii 


O’Dea v. Washington County, 3 Nebr., 118. 
See note at the head of this digest of cases. ‘ 


Omaha Consolidated Vinegar Co. v. Burns, 44 Nebr., 21. 
Omaha Consolidated Vinegar Co. v. Burns, 49 
Nebr., 229. 


Mechanic’s lien for sinking well. 


‘ 


Omaha & R. V. R. Co. v. Wright, 47 Nebr., 886. 
Omaha & R. V. R. Co. v. Wright, 49 Nebr., 456, 
457. 


Pleading negligence. 


Osborne v. Canfield, 33 Nebr., 330. 
Moline v. Curtis, 38 Nebr., 520, 534. 
Bill of exceptions on review of attachment proceeding in county 
court. 


Pacific Express Co. v. Cornell, 59 Nebr., 364, 
Nebraska Telephone Co. v. Cornell, 59 Nebr., 737. 


Maximum rate law. 


Richards v v. State, 22 Nebr., 145. 
Horbach v. City of Omaha, 49 Nebr., 851. 
Latter case reaffirmed in‘Mathews v. Mulford, 53 Nebr., 252, 


253. 
Extension of time for filing bill of exceptions. 


Richardson v. Campbell, 34 Nebr., 181. 
Havemeyer v. Paul, 45 Nebr., 373, 374. 

Latter decision reaffirmed in Omaha Loan & Trust Co. v. Han- 
son, 46 Nebr., 870, and in Connecticut Mutual Life Ins, Co. v. West- 
erhoff, 58 Nebr., 379, 383. 

Contract rate of interest after maturity. 


Russel v. Rosenbaum, 24 Nebr., 769. 
Aultman v. Martin, 49 Nebr., 103. 
Separate assignments of error in the giving of instructions. 


Schields v. Horbach, 40 Nebr., 103. 
State v. Scott, 53 Nebr., 571, 572. 
Amendment of bill of exceptions. Time to present for allow- 
ance. Notice. 


Scott v. Flowers, 60 Nebr., 675. 
Scott v. Flowers, 61 Nebr., 620. 
State industrial school. Constitutionality of statute. Consti- 
tutional portion stands notwithstanding the defect. 


Iiii CASES OVERRULED, ETC. 


Search v. Miller, 9 Nebr., 26. 


in the trial of an action in replevin, the jury should be in- 
structed as to which party has possession of the property at 
the time of the trial. Ifa verdict is silent as to the right of prop- 
erty and the right of possession, and as to the value thereof, 
according to the finding, no judgment can be rendered for any 
amount whatever. 


Ulrich v. McConaughey, 63 Nebr., 10. 


If the nature of a defendant’s interest is not in issue and his 
right of possession is equal in value to the ownership, the silence - 
of the verdict as to these questions is not prejudicial error. 


State v. Green, 27 Nebr., 64. 
State v. Boyd, 63 Nebr., 829. 
Rosenbloom v. State, 64 Nebr., 342. 
See Templeton v. City of Tekamah, énfra. 


State v. Sioux City & P. R. Co., 7 Nebr., 357. 
Foree v. Stubbs, 41 Nebr., 271. 
Latter case reaffirmed in Hall v. Hooper, 47 Nebr., 111, 118. 
Right to maintain action to quiet title defined. 


Strader v. White, 2 Nebr., 348. 
Gibson v. Smith, 31 Nebr., 354. 


Waggoner v. First Nat. Bank of Creighton, 43 , 
Nebr., 84, 94, 95, 


Liability for partnership debts. 


Stutzner v. Printz, 43 Nebr., 306. 
. Herman v. Hayes, 58 Nebr., 54. 
Discharge of attachment after judgment. 


Templeton v. City of Tekamah, 32 Nebr., 542. 

A provision of a municipal ordinance, which imposes a license- 
tax as a condition precedent to entering upon a certain occupa- 
tion, that punishes an offender against the provision with fine 
and imprisonment is unconstitutional and void. 

State v. Boyd, 63 Nebr., 829, 
Rosenbloom v. State, 64 Nebr., 342. 


The provision of section 154 of the general revenue law author- 
izing fine and imprisonment as a means of enforcing a license- 
tax is constitutional and valid. 


Thomas v. Markmann, 43 Nebr., 823. 
Barker v. Wheeler, 60 Nebr., 470, 471. 


Judgment of court having jurisdiction against an officer does 
not conclude his bondsmen, but is only prima-facie evidence. 


Walker v. Turner, 27 Nebr., 103. 
City of Omaha v. Richards, 49 Nebr.. 244, 245. 
Specific exczptions to instructions. 


CASES OVERRULED, ETC. lix 


Weaver v. Cressman, 21 Nebr., 675. 
Anheuser-Busch Brewing Ass’n v. Hier, 52 Nebr., 
424, 
Funds in hands of clerk of district court not subject to garnish- 
ment. Action in equity. 


- Westcott v. Archer, 12 Nebr., 345. 
Grebe v. Jones, 15 Nebr., 312, 317. 


Latter case reaffirmed in Darnell v. Mack, 46 Nebr., 740. 
Attachment. Levy. Jurisdiction. 


White v. State, 28 Nebr., 341. 
Coffield v. State, 44 Nebr., 417. 


Filing information without, preliminary hearing. 


Whitman v. State, 42 Nebr., 841. 
Metz v. State, 46 Nebr., 547, 556. 
Burglary. Presumption. Possession of stolen property. 


Wilson v. Macklin, 7 Nebr., 50. 
Muller y. Plue, 45 Nebr., 701, 702. 
Writ of replevin against officer holding goods under execution 
issued on void judgment. 


Winslow v. State, 26 Nebr., 308, 312. 
Leisenberg v. State, 60 Nebr., 628, 629. 
Allegation of the particular hour of the night in an indictment 
for burglary. 
Woodruff v. White, 25 Nebr., 745. | 
Stevens v. Carson, 30 Nebr., 544, 551, 


Good faith of transaction between husband and wife. 


PARTIALLY (NOT EXPRESSLY) OVERRULED. 


Bohanan v. State, 18 Nebr., 57. 
See note at the head of this digest of cases. 


Chicago, B. & Q. R. Co. v. Cass County, 51 Nebr., 369. 
James v. Higginbotham, 60 Nebr., 203. 


Latter case reaffirmed in Gandy v. Cummins, 64 Nebr., 312, and 
Achenbach v. Pollock, 64 Nebr., ... 

Assignment in petition in error that court erred in overruling 
motion for new trial. 


Coffield v. State, 44 Nebr., 417, 419. 
See note at the head of this digest of cases, 


Crowell vy. Johnson, 2 Nebr., 146. 
Wescott v. Archer, 12 Nebr., 345, 
Attachment. Jurisdiction. 


Ix CASES OVERRULED, ETC. 


Yiseman v. Gallagher, 24 Nebr., 79. 


Brewster v. Bank of Ainsworth, 43 Nebr., 79. 
[Eiseman v, Gallagher approved in a dictum in 
Frenzer v. Richards, 60 Nebr., 131.] 


Usury. Defense. Affirmative relief. Rule of equity. 


Franklin v. Kelley, 2 Nebr., 79. 
Forrester v. Kearney Nat. Bank, 49 Nebr., 655. 
See note at the head of this digest of cases. 


Hallenbeck v. Hahn, 2 Nebr., 377. 
: Johnson v. Hahn, 4 Nebr., 139. 
Enjoining the collection of taxes. 


Morgan vy. State, 51 Nebr., 672. 
See note at the head of this digest of cases. 


Hurley v. Estes, 6 Nebr., 386. 
: Hale v. Christy, 8 Nebr., 264. 
Limitation of mortgage foreclosure. 


Kane v. Union P. R. Co., 5 Nebr., 105. 
Hurlburt v. Palmer, 39 Nebr., 158. 


Anheuser-Busch Brewing Ass’n v. Peterson, 41 
Nebr., 897. 


Herbert v. Wortendyke, 49 Nebr., 182, 185. 


Defective service. General appearance. Waiver of objection. 
Setting up want of personal jurisdiction in answer. 


Kountze v. Scott, 49 Nebr., 258. 
MeCord v. Bowen, 51 Nebr., 247, 251. 


Motion to dissolve attachment. Right of defendant who does 
not own pronerty. 


Kyger v. Ryley, 2 Nebr., 20. 
Hale v. Christy, 8 Nebr., 264. 
Limitation of mortgage foreclosure. 


Mercer v. James, 6 Nebr., 406. 

A verdict in replevin not in accord with statute in a case not 
involving the nature of defendant’s interest, is error without 
prejudice. 

Hooker v. Hammill, 7 Nebr., 231. 
Verdict in replevin not in accord with statute in a case not 
involving the nature of defendant’s interest, is prejudicial error. 
Also 
Hershiser v. Delone, 24 Nebr., 380. 
Richardson Drug Co. v. Teasdall, 59 Nebr., 150. 


CASES OVERRULED, ETC. Ixi 


Morrissey v. Schindler, 18 Nebr., 672. 
Herron v. Cole Bros., 25 Nebr., 692. 
The discrepancy in the two preceding cases pointed out and the 


latter held to overrule the former in Hanna v. Emerson, 45 Nebr., 
708, 709. 


Right to bring action in county where one of the defendants 
resides. 


Parks v. State, 20 Nebr., 515, 518. 
See note at the head of this digest of cases. 


Peters v. Dunnells, 5 Nebr., 460. 
Hale v. Christy, 8 Nebr., 264. 
Limitation of mortgage foreclosure. 


OVERRULED ON A POINT NOT DISCUSSED IN FORMER OPINION. 
Shiverick v. Gunning, 58 Nebr., 29. 


Shiverick v. Gunning, 59 Nebr., 73. 
Instructions as to matters not in evidence. 


MODIFIED. 
Boyer v. Clark, 3 Nebr., 161. 


Raymond Bros. v. Green, 12 Nebr., 215, 220. 
Set-off. Unliquidated damages. 


Hiatt v. Brooks, 17 Nebr., 33. 


City of Hastings v. Foxworthy, 45 Nebr., 676, 682. 
Law of the case. 


Jefferson County v. Saxon, 10 Nebr., 14. 


Schuyler v. anhie, 28 Nebr., 601. 
Practice. Appeal. Transcript. 


Mathews v. Toogood, 23 Nebr., 536. 
Mathews v. Toogood, 25 Nebr., 99. 


Interest-bearing coupons. Aggregate interest of principal debt 
and coupons must not exceed ten per cent. 


Miller v. Waite, 59 Nebr., 319. 


Miller v. Waite, 60 Nebr., 431. 
Voluntary assignment. Partnership property. 


Plummer v, Rohman, 61 Nebr., 61. 


Plummer y. Rohman, 62 Nebr., 145. 
Plea of estoppel. 


Real vy. Hollister, 17 Nebr., 661. 


Real v. Hollister, 20 Nebr., 112. 3 
Eviction before action on covenant. 


xii CASES OVERRULED, ETC. 


Romberg v. Hughes, 18 Nebr., 579. 
Schrandt v. Young, 62 Nebr., 254, 263. 
Ulrich v. McConaughey, 63 Nebr., 10, 15. 
Damages in replevin. 


Scott v. Flowers, 60 Nebr., 675. 
Scott v. Flowers, 61 Nebr., 620. 
State Industrial School. 


Solt v. Anderson, 62 Nebr., 153. 


An allegation of fact ina reply is taken as denied by the force 
of the Code. 


Solt v. Anderson, 63 Nebr., 734. 
Allegations of a reply are to be construed with the petition. 


OVERRULED IN TOTO. : 


Allis v. Newman, 29 Nebr., 207. 
Stull v. Cass County, 51 Nebr., 760. 
Bill of exceptions. Mistake. Loss. Failure to file in time. 


Arlington State Bank v. Paulsen, 57 Nebr., 717. 
Arlington State Bank v. Paulsen, 59 Nebr., 94, 
Review of questions not litigated below. 


Banghart v. Lamb, 34 Nebr., 535. 
Selby v. McQuillan, 45 Nebr., 512. 
Judgment against sureties on appeal bond. 


Barker v. Wheeler, 60 Nebr., 470. | 
Barker v. Wheeler, 62 Nebr., 150. 
General denial. Proof of payment. 


Bartlett v. Bartlett, 13 Nebr., 456. 
Bartlett v. Bartlett, 15 Nebr., 593. 
Husband and wife. Equitable title to real property. 


Bennet v. Fooks, 1 Nebr., 465. 
. Galway v. Malchow, 7 Nebr., 285. 
Mansfield v. Gregory, 8 Nebr., 432. 
Harral v. Gray, 10 Nebr., 186. 
Mansfield v. Gregory, 11 Nebr., 297. 
Hubbart v. Walker, 19 Nebr., 94.. 


Galway v. Malchow reaffirmed in Sheasley v. Keens, 48 Nebr., 
57, 59. 
Purchaser at sheriff’s sale. Prior lien. 


CASES OVERRULED, ETC. Ixiii. 


Bonns v. Carter, 20 Nebr., 566, 22 Nebr., 495. 
Jones v. Loree, 37 Nebr., 816. e 


Kilpatrick-Koch Dry Goods Co. v. Bremers, 44 
Nebr., 863, 866. 


Last two cases reaffirmed in Grand Island Banking Co. v. Cos- 
tello, 45 Nebr., 119, 140, and Goldsmith v. Erickson, 48 Nebr., 48. 

No presumption of fraud because the property transferred was 
all the vendor owned. 


Bressler v. Wayne County, 25 Nebr., 468. 
Wayne County v. Bressler, 32 Nebr., 818.: 
Taxation of national.bank stock. Deduction of debts.. 


Burlington & M. R. R. Co. v. Shoemaker, 18 Nebr., 369. 
Chicago, B. & Q. R. Co. v. Cox, 51 Nebr., 479. 


Railroad company’s liability for damages where line is not 
fenced. 


Cass County v. Chicago, B. & Q. R. Co., 25 Nebr., 348. 


Chicago, B. & Q. R. Co. v. Richardson County, 6! 
Nebr., 519. 


Railroad bridge across navigable river assessable by state board. 


Cedar County v. Jenal, 14 Nebr., 254. 
State v. Hill, 47 Nebr., 456. 
Bush v. Johnson County, 48 Nebr., 1. 
In re State Treasurer’s Settlement, 51 Nebr., 116. 
Bartley v. State, 53 Nebr., 310, 337. 
But see dictum in Thomssen v. Hafl County, 63 Nebr., 777, 783. 


Payment by county treasurer to his successor without, manual 
delivery of legal tender, viz., with deposits in a bank. 


Coy v. Jones, 30 Nebr., 798. 


Globe Publishing Co. v. State Bank of Nebraska, 
41 Nebr., 175, 176. 


Deere v. Losey, 48 Nebr., 622. 
Sager v. Summers, 49 Nebr., 459. 
Voluntary assignment. 


Edgington v. Cook, 32 Nebr., 531. 
Graff v. Ackerman, 38 Nebr., 720. 


Taxation of land purchased from the government before issu- 
ance of patent. 


First Nat. Bank of Hastings v. McAllister, 33 Nebr., 646, 


Capital Nat. Bank of Lincoln v. American Ex- 
change Nat. Bank of Chicago, 51 Nebr., 707. 
Negotiable paper. Legal holiday. Presentment and protest. 
Common law not abrogated by statute. 


Ixiv CASES OVERRULED, Ee. 


First Nat. Bank of South Bend v. Gandy, 11 Nebr., 431, 433. 
McIntosh v. Johnson, 51 Nebr., 33, 34. 
Public funds. Garnishment. 


Fisher, ex parte. 


This court will not inquire into the constitutionality of the law, 
under which the defendant was committed, in a habeas-corpus 
proceeding. 

Sovereign v. State, 7 Nebr., 409. 
Ex parte Thomason, 16 Nebr., 238. 


The court did inquire into the constitutionality of the law under 
which the defendant was committed in a proceeding in habeas 
corpus. 

Strange and unaccountable as it may seem, there is no allusion 
to the Fisher Case in either Sovereign v. State or Ex parte Thomason. 


Godman v. Converse, 38 Nebr., 657. 
Godman v. Converse, 43 Nebr., 463. 
Administration of estates. Allowance to widow. Acceptance of 
conditional will. 
Horn v. Miller, 20 Nebr., 98. 
Bickel v. Dutcher, 35 Nebr., 761. 
Latter case reaffirmed in Continental Building & Loan Ass’n v. 


Mills, 44 Nebr., 136, 142. 
Taking appeal. Limitation of time. 


Howell v. Roberts, 29 Nebr., 483. 


Globe Publishing Co. v. State Bank of Nebr., 
41 Nebr., 175, 176. 


Liability of stockholder in corporation. 


Landauer v. Mack, 39 Nebr., 8. 
Landauer v. Mack, 43 Nebr., 430. 
Attachment. Levy on mortgaged chattels. Burden of proof. 


McDonald v. Bowman, 35 Nebr., 93. 
McDonald v. Bowman, 40 Nebr., 269. 

Chattel mortgage. Attachment. Replevin by mortgagee. 

Mathis v. Pitman, 32 Nebr., 191. 
Wallace v. Sheldon, 56 Nebr., 55, 59. 

Taxing of costs and attorneys’ fees, in a will contest, against 
the estate. Z 

Merrill v. Wright, 41 Nebr., 351. 

Neither a levy nor assessment of taxes, will be presumed from 
the mere introduction in evidence of a treasurer’s tax receipt 
or certificate of sale. 

Darr v. Wisner, 63 Nebr., 305. 

In the foreclosure of a tax lien, the certificate of sale is evi- 

dence, prima facie. 


CASES OVERRULED, ETC. lxv 


Morehead v. Adams, 18 Nebr., 569. 
Scott v. Overall, 50 Nebr., 144. 


Construction of statutes relative to settling a bill of excep- 
tions. : 


Morgan v. State, 48 Nebr., 798. 
State v. Cornell, 50 Nebr., 526. 
. Compensation of stenographer. 


Nebraska Telephone Co. v. Cornell, 58 Nebr., 823. ° 
Pacific Express Co. v. Cornell, 59 Nebr., 364. 
Construction of petition in injunction. 


Nebraska Telephone Co. v. Jones, 59 Nebr., 510. : 
Nebraska Telephone Co. v. Jones, 60 Nebr., 396. 
Contributory negligence. Directing verdict. 


Nickolls v. Barnes, 32 Nebr., 195. 
Nickolls v. Barnes, 39 Nebr., 103. 


Landlord and tenant. Possession by tenant under written lease 
unilaterally executed, tantamount to occupying under oral lease. 


Omaha & R. V. R. Co. v. Clark, 35 Nebr., 867. 
Omaha & R. V. R. Co. v. Clarke, 39 Nebr., 65. 
Question of fact. 


Pickens v. Plattsmouth Land Co., 31 Nebr., 585. 


Pickens v. Plattsmouth Investment Co., 37 Nebr., 
272. 


Mechanic’s lien. Question of fact. 


Phillips v. Bishop, 31 Nebr., 853. 
Phillips v. Bishop, 35 Nebr., 487. 


The latter case overruled the former, on a question of fact and 
not of law. 


Rice v. Gibbs, 33 Nebr., 460. 
Rice v. Gibbs, 40 Nebr., 264, 265. 
Assignability of a contract of option for a sale of real estate. 


Rittenhouse v. Bigelow, 38 Nebr., 543. 
; Rittenhouse v. Bigelow, 38 Nebr., 547. 
Cities of the first class. Equalization of taxes by township. 


St. Joseph & D. R. Co. v. Baldwin, 7 Nebr., 247. : 
: Railroad Co. v. Baldwin, 103 U. S., 426. 


Government grant of land to railroad company. 
The latter case overruled the former on a question of fact and 
not of law. 


Sandwich Mfg. Co. v. Feary, 34 Nebr., 411. 


: Sandwich Mfg. Co. v. Feary, 40 Nebr., 226, 
Harvesting machine. Sale. Contract. Warranty. 


Ixvi CASES OVERRULED, ETC. 


Scott v. Overall, 50 Nebr., 144. 
Williams v. Miles, 62 Nebr., 566. 


Construction of statute relative to settling bill of exceptions. 
See Morehead v. Adams, supra. 


Scott v. Waldeck, 11 Nebr., 525. 
Jones v. Wolfe, 42 Nebr., 272. 


City Nat. Bank of Hastings v. Thomas, 46 Nebr., 
861. 


State v. Ambrose, 47 Nebr., 235, 241. 
Use of quashed bill of exceptions. 


Shawang v. Love, 15 Nebr., 142. 
Hurlburt v. Palmer, 39 Nebr., 158, 159, 


Latter case reaffirmed in Mayer v. Nelson, 54 Nebr., 434. 
Waiver of defects in process by appeal or error. 


Shellenberger v. Ransom, 31 Nebr., 61. 
Shellenberger v. Ransom, 41 Nebr., 631. 
Descent in case of murder of ancestor by heir. 


Shellenberger v. Ransom, 41 Nebr., 631. 


Veeder v. McKinley-Lanning Loan Co., 61 Nebr., 
892, 912. 


Descent of rea] estate. 


Smith v. Boyer, 29 Nebr., 76. 
Smith v. Boyer, 35 Nebr., 46. 


The latter case overruled the former by the established rule 
that where evidence is fairly conflicting the finding or verdict of 
the nisi-prius court will not be disturbed, the court applying this 
rule to an order discharging an attachment. 


Sonnenschein v. Bartels, 37 Nebr., 592. 
Sonnenschein v. Bartels,'41 Nebr., 703. - 
Fraudulent conveyance. 


Stanwood v. City of Omaha, 38 Nebr., 552. 
Stanwood v. City of Omaha, 42 Nebr., 303. 
Rule as to conflicting evidence applied. 


State v. Keim, 8 Nebr., 63. 
Farmers & Merchants’ Banking Co. v. City of 
: Red Cloud, 62 Nebr., 442. : 
Garnisheeing public money. 


State v. Missouri P. R. Co., 29 Nebr., 550. 
Missouri P. R. Co. v. Nebraska, 164 U. S., 403, 
17 Sup. Ct. Rep., 130. 
Latter case reaffirmed in Chicago, B. & Q. R. Co. v. State, 50 
Nebr., 399. 
Grain elevator case. The taking by a state of the private prop- 
erty of a person or a corporation without the owner's consent for 
the use of another. 


CASES OVERRULED, ETC. lxvii 


State v. Roper, 46 Nebr., 724. 
State v. Roper, 47 Nebr., 417. 
Relocation of county seat. 


State v. Seavey, 22 Nebr., 454. 
State v. Moores, 55 Nebr., 480. 
Municipal corporation. Local self-government. 


Stewart-Chute Lumber Co. v. Missouri P. R. Co., 28 Nebr., 39. 
Stewart-Chute Lumber Co. v. Missouri P. BR. Co., 
33 Nebr., 29. 
Railroad. Mechanic’s lien. Material-man, 


Svanson v. City of Omaha, 38 Nebr., 550. 
Svanson v. City of Omaha, 42 Nebr., 303. 
Sufficiency of evidence. 


‘Yhomas v. Edgerton, 36 Nebr., 254. 
Thomas v. Edgerton, 40 Nebr., 25, 26. 
Liability of officer for sufficiency of sureties on replevin bond. 


United States Nat. Bank of Omaha v. Geer, 53 Nebr., 67. ; 
' United States Nat. Bank of Omaha v. Geer, 55 
Nebr., 462. 
Commercial paper. Restrictive indorsement. 


TO BE COMPARED. 


Atchison & N. R. Co. v. Baty, 6 Nebr., 37. 
Graham v. Kibble, 9 Nebr., 182. 


The former case held a part of a statute which gave double 
value in damages void. The latter case held the fifty-dollar 
penalty for illegal fees constitutional. 


Becker v. Anderson, 11 Nebr., 493, 496. 
Marsh v. Burley, 13 Nebr., 261, 264. 
Housel v. Cremer, 13 Nebr., 298. 
Lancaster County Bank v. Gillilan, 49 Nebr., 165, 
180. 

In the first of the foregoing cases, it was stated [dictum] that 
the filing and recording of a chattel mortgage was equivalent to 
a change of possession of the property. In the second case, the 
writer of the former opinion retracts the statement. In the first 
case, it was held that, where a chattel mortgage was void as to 
creditors, the mortgaged property was assets in the hands of 
the executor of the mortgagor. The third and fourth cases ap- 
‘pear to be in almost direct conflict with this doctrine, and in the 
fourth case the opinion in the first, as to this point, is analytically 
criticised. 


lxviii CASES OVERRULED, ETC. 


Berkley v. Lamb, 8 Nebr., 392. 
Schribar v. Platt, 19 Nebr., 625. 
Best v. Zutavern, 53 Nebr., 619. 


Execution. Homestead. Confirmation of sale. 
The last decision says that the second overruled the first. 


Bradshaw v. City of Omaha, 1 Nebr., 16. 
Turner v. Althaus, 6 Nebr., 54, 77. 
Taxation of vacant and farm lands within city limits. 


Bryant v. Estabrook, 16 Nebr., 217. 

Schoenheit v. Nelson, 16 Nebr., 235, 238. 

Holmes v. Andrews, 16 Nebr., 296. 

Otoe County v. Brown, 16 Nebr., 394, 397. 

McClure v. Warner, 16 Nebr., 447. 
D’Gette v. Sheldon, 27 Nebr., 829. 
Alexander v. Wilcox, 30 Nebr., 793. 
Warren v. Demary, 33 Nebr., 327. - 
Fuller v. Colfax County, 33 Nebr., 716. 
Black v. Leonard, 33 Nebr., 745. 
Alexander v. Thacker, 43 Nebr., 494, 497. 


Foreclosure of tax lien. When does the five-year limit begin 
to run? 

In the opinion in the last case cited Norvat, C. J., makes an 
exhaustive review of the decisions on this point. 


Commercial Nat. Bank v. Nebraska State Bank, 433 Nebr., 292. 


Lancaster County Bank v. Gillilan, 49 Nebr., 165, 
178. 
Assignment for benefit of ereditors. Title of assignee. 
The opinion in the latter case, by Irvine, C., contains an 
exhaustive summary. The decisions which he cites are cited 
elsewhere in this table. 


Dawson v. Merrille, 2 Nebr., 119. 

Simmons v. Yurann, 11 Nebr., 516. 

Carkins v. Anderson, 21 Nebr., 364, 368. 

Carkins v. Anderson, 135 U. S., 483. 
Public lands. Improvements. ie 
Entry of land under United States laws. Agreement by entry- 

man to convey after he shall have acquired title. Public policy. 

The third case in the foregoing series states that the second 


overrules the first. But the fourth case in such series reverses 
the third. 


Filley v. Duncan, 1 Nebr., 134. 
Colt v. Du Bois, 7 Nebr., 391, 394, 

In the opinion in the former case CROUNSE, J., says that the lien 
of a judgment does not attach to lands acquired after its ren- 
dition, so as to ‘affect bona-fide purchasers, until levy of execu- 
tion. In the latter opinion, GantTT, C. J., says that question was 
not before the court in the former case, and then proceeds to 
lay down the opposite rule. 


CASES OVERRULED, ETC. Axi: 


German Nat. Bank v. First Nat. Bank, 55 Nebr., 86. 


An insolvent corporation, merely because it is a corporation, is 
not prohibited from preferring particular creditors. 


National Wall’ Paper Co. v. Columbia Nat. Bank, 
63 Nebr., 234. 


An insolvent corporation can not make a preference of a debt 
due from it on which the officers and directors are bound as 
sureties. 


G:imes v. Farrington, 19 Nebr., 44. 
Bonns vy. Carter, 20 Nebr., 566. 
Hershiser v. Higman, 31 Nebr., 531. 
Hamilton v. Isaacs, 34 Nebr., 709, 713, 714, 716. 
Jones v. Loree, 37 Nebr., 816. 


Kilpatrick-Koch Dry Goods Co. v. Bremers, 44 
Nebr., 863. 


Assignment for the benefit of creditors. 
The sixth opinion in the foregoing series contains a learned 
discussion by Irvine, C. 


Hagenbuck v. Reed, 3 Nebr., 17. 


Washington County v. Fletcher, 12 Nebr., 356 
359. 


Graff v. Ackerman, 38 Nebr., 720, 724. 


‘Taxation of school lands where the state has not parted with 
the title. 


? 


Handy v. Brong, 4 Nebr., 60, 64. 
Buckmaster v. McElroy, 20 Nebr., 557, 564. 

In the former opinion GANTT, J., appears to lay down the rule 
that statutes in derogation of the common law are to be strictly 
construed. In the latter, Cons, J., lays down the opposite rule. 
The first section of the Code of Civil Procedure would appear to 
settle the question as to that Code. 

Harmon v. City of Omaha, 53 Nebr., 164, 170. 

Language seems to imply that laches may bar a proceeding by 

injunction to prevent the collection of a void tax. 
Casey v. Burt County, 59 Nebr., 624. 


Mere delay of party in proceeding against a void tax. will not 
constitute laches. 


Hill v. Palmer, 32 Nebr., 632. 
Reynolds v. Fisher, 43 Nebr., 172, 173. 


Farmers’ Loan & Trust Co. v. Memminger, 48 
Nebr., 17. 


Lien upon personal property for taxes. 


Howell v. Hathaway, 28 Nebr., 807. 
Rust-Owen Lumber Co. v. Holt, 60 Nebr., 80. 


Mechanic’s lien for material furnished to husband for improve- 
ments upon wife’s property with her knowledge. 
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Ixx CASES OVERRULED, ETC. 


Insurance Co. of North America v. Bachler, 44 Nebr., 549. 


Hartford Fire Ins. Co. v. Corey, 53 Nebr., 209, 
213. 


Recovery of attorney fees in action on insurance policy. 


Johnson v. Jones, 2 Nebr., 126, 
Holliday v. Brown, 33 Nebr., 657, 34 Nebr., 232. 
Wilson v. Shipman, 34 Nebr., 573. 


Campbell Printing Press & Mfg. Co. v. Marder, 
50 Nebr., 283, 287, 


Impeachment of officer’s return. 


McCord v. Krause, 36 Nebr., 764. 


Kilpatrick-Koch Dry Goods Co. v. Bremers, 44 
Nebr., 863. 


Attachment. Chattel mortgage. 


Merriam v. Goodlett, 36 Nebr., 384. 
Brown y. Ulrich, 48 Nebr., 409, 413. 


Specific performance. Default in payment. Essence of con- 
tract. Waiver. 

The writer of the opinion in the latter case says that the point 
in question was not necessary to a decision of the former; yet he 
makes a conditional] overruling in hee verbda. 


Minneapolis Harvester Works v. Hedges, 11 Nebr., 46, 48. 
O’Leary v. Iskey, 12 Nebr., 136, 137. 
Creighton v. Keith, 50 Nebr., 810, 814. 
Jenkins v. State, 60 Nebr., 205. 
Effect of appeal as to vacating judgment. 


Morse v. Engle, 28 Nebr., 534. 
Holliday v. Brown, 34 Nebr., 232, 234. 
Radzuweit v. Watkins, 53 Nebr., 412, 416. 
Service of summons in the alternative manner. 


Morse v. Steinrod, 29 Nebr., 108. 
Brown v. Work, 30 Nebr., 800. 
Thompson v. Richardson Drug Co., 33 Nebr., 714. 
Lininger v. Raymond, 12 Nebr., 19. 
Nelson v. Garey, 15 Nebr., 531. 
\ Bierbower v. Polk, 17 Nebr., 268. 
Grimes v. Farrington, 19 Nebr., 44, 48. 
Costello v. Chamberlain, 36 Nebr., 45. 
Kavanaugh v. Oberfelder, 37 Nebr., 647. 
Farwell v. Wright, 38 Nebr., 445. 
Sherwin v. Gaghagen, 39 Nebr., 235. 
Hewitt v. Commercial Banking Co., 40 Nebr., 820. 
Preferring a creditor. Fraudulent conveyance. 


CASES OVERRULED, ETC. Ixxi 


Patrick v. Leach, 8 Nebr., 530, 538. 
Search v. Miiler, 9 Nebr., 26, 27, 30. 
Kopplekom v. Huffman, 12 Nebr., 95. 
Altschuler v. Algaza, 16 Nebr., 631. 
Dunbar v. Briggs, 18 Nebr., 94, 97. 
Stevens vi Carson, 30 Nebr., 544, 550. 
Wylie v. Charlton, 43 Nebr., 840. 
Veeder v. McKinley-Lanning Loan & Trust Co., 
61 Nebr., 892. 
° Doane v. Dunham, 64 Nebr., 135. 

Preponderance of evidence. : 

In Search v. Miller MAXWELL, J., says: “The court also erredy 
in instructing the jury that a ‘clear preponderance of the evi- 
dence was required to impeach the consideration.’ In a civil 
action a preponderance of evidence is all that is required to 
sustain the claim ot a party to the action.” 

in Doune v. Dunham Pound, C., says: “Parol evidence to estab- 
lish a resulting trust, must be clear, unequivocal and convincing.” 


l’earson v. Kansas Mfg. Co., 14 Nebr., 211. 
Barry v. Wachosky, 57 Nebr., 534, 537. 

The former decision held in effect that where an action was 
commenced in one county against several defendants, and sum- 
mons was issued to another bailiwick, the court retained its juris- 
diction notwithstanding it developed that the defendant, whose 
presence gave the court jurisdiction, was improperly joined. The 
writer of the latter opinion says that the former opinion “is no 
longer ~egarded as sound, but has in effect long been overruled.” 


Peckinbaugh v. Quillin, 12 Nebr., 586. 
Burnham v. Doolittle, 14 Nebr., 214, 216. 


Attachment. Garnishment. Equity of redemption. 


Ray v. Mason, 6 Nebr., 101. 

Credit Foncier v. Rogers, 8 Nebr., 34. 
Aultman v. Howe, 10 Nebr., 8. 
Oliver ‘v. Sheeley, 11 Nebr., 521. 
Walker v. Lutz, 14 Nebr., 274. 
Searles v. Auerhoff, 28 Nebr., 668. 

Nothing appearing to the contrary, it will be presumed that 
judicial proceedings are conducted with reference to sun time. 

Iowa Loan & Trust Co. v. Estate of Devall, 63 
Nebr., 827. 

“That decision (Scarles v. Auerhoff) was rendered in 1890, before 
siandard time was generally adopted in this state, and may, 
therefore, be said to have had as its basis the experienced course 
of human conduct. Since then, however, the former method of 
measuring time has fallen into disuse to such an extent that the 
reason for the presumption has, almost, if not entirely, ceased to 
exist.” 


xxii CASES OVERRULED, FTC. 


Sides v. Brendlinger, 14 Nebr., 491. 
Kyle v. Chase, 14 Nebr., 528. 
Republican V. R. Co. v. Boyse, 14 Nebr., 130, 132. 
Donavan v. Sherwin, 16 Nebr., 129, 130. 
Tessier v. Crowley, 16 Nebr., 369, 372. 
Preserving affidavits in bill of exceptions, The last case repu- 
diates what it claims was a dictum jn the eighth opinion of this 
series. 


Scott v. Waldeck, 11 Nebr., 525. ° 
Donovan v. Sherwin, 16 Nebr., 129, 130. 
,City of Seward v. Klenk, 27 Nebr., 615, 30 Nebr., 775. 
Jones v. Wolfe, 42 Nebr., 272. 
City Nat. Bank of Hastings v. ‘Yhomas, 46 Nebr., 
861, 863. 
Use of bill of exceptions after the same has been quashed. 


State v. Moore, 37 Nebr., 13. 
Weis v. Ashley, 59 Nebr., 494. 
The governor as part of the law-making power. 


State v. Priebnow, 16 Nebr., 131. 
: Arnold v. State, 38 Nebr., 752. 
An obiter-dictum in the first opinion disapproved in the second. 
Plea in bar. Jury trial. 


State v. Sanford, 12 Nebr., 425. 

State v. Krumpus, 13 Nebr., 321. 
Marn v. Welton, 21 Nebr., 541. 
Hamilton v. Fleming, 26 Nebr., 240. 
State v. Wilson, 31 Nebr., 462, 454. 
Johnson v. Bartek, 56 Nebr., 422, 424. 

Attachment. Exempt property. 

The doctrine in Nebraska now is that the judgment of a court 
sustaining an attachment does not settle the stutus of the prop- 
erty attached as to its exemption. 

Walker v. Morse, 33 Nebr., 650. : 

Moline v. Curtis, 38 Nebr., 520, 528. 

Motion to quash bill of exceptions. 
Wescott v. Archer, 12 Nebr., 345. 

Grebe v. Jones, 15 Nebr., 31%, 317. 


The opinion in each of these cases was written by MAxweELL, J. 
The latter opinion, at the most, hardly more than modifies the 
former. In the latter case there is a vigorous dissenting opinion 
by Lake, C. J. 


Woods v. Shields, 1 Nebr., 454. 
Kyger v. Ryley, 2 Nebr., 20, 27. 
Striet foreclosure. Effect of statute. 


CASES OVERRULED, ETC. xxiii 


Wright v. People, 4 Nebr., 407. 

The first sentence of the third paragraph of the syllabus, lays 
down the doctrine of moral insanity sine cera. The latter sen- 
tence of the same paragraph lays down the right-and-wrong rule. 
These two sentences seem to be in direct and irreconcilable con- 
fliet. It appears, from an examination of the original opinion on 
file. that the syNabus was wot prepared by the court. 


NEGATIVED BY CONSTITUTION OF 1875. 


Burlington & M. R. R. Co. v. Lancaster County, 4 Nebr., 293. 
Land road tax valid under constitution of 1867. 
McCann v. Merriam, 11 Nebr., 241. 
Land road tax invalid under constitution of 1875. 


City of Tecumseh v. Phillips, 5 Nebr., 305. 
License money collected by towns and villages belongs to 
county. 
City of Hastings v. Thorne, 8 Nebr., 160. 
License money collected by a city or village belongs to such 
tn ieipatity. 


NEGATIVED BY STATUTE. 


Armstrong v. Mayer, 60 Nebr., 423. 

Chapter 82, Laws of 1883, which attempted to amend section 
1030 of the Code by grafting into the original section the right 
of appeal, is inimizal to section 11, article 3, of the constitution. 
House Roll No. 8, introduced by Loomis, of 
Dodge (Session Laws 1901, p. 484, ch. 85), pro- 
vided for an appeal in forcible entry and de- 

tainer. ° 


Aultman, Miller & Co. v. Mallory, 5 Nebr., 178. 

A sale and delivery of goods on condition that the property is 
not to vest until the purchase-money is paid or secured, does not 
pass the title to the vendee until the condition is performed. 

The legislature of 1877 enacted (Session Laws, p. 170) “that 
no sale, contract or lease, wherein the transfer of title or owner- 
ship of persona! property is made to depend upon any condition, 
shall be valid against any purchaser or judgment creditor of the 
vendee or lessee, in actua! possession, obtained in pursuance of 
such sale, contract or lease, without notice, unless the same be 
in writing, signed by the vendee or lessee, and a copy thereof 
filed in the office of the clerk of the county within which such 
lessee or vendee resides,”’ etc. 

: Campbell Printing Press & Mfg. Co. v. Dyer, 46 
Nebr., 830, 833, 835. ‘ 

The statute of 1877 was in effect a legislative command that the 
decision in the Aultman Case should no longer be the law of this 
state so far as judgment and attaching creditors and purchascrs 
without notice were concerned. ; 


Ixxiv CASES OVERRULED, ETC. 


Brotherton v. Brotherton, 14 Nebr., 186. 
Session Laws, 1883, p. 284, ch. 40. 
Nygren v. Nygren, 42 Nebr., 408, 411. 
Judgment for alimony aS a lien on real estate. 


Brunswick v. McClay, 7 Nebr., 137. 
Session Laws, 1881, ch. 33. 
Larabee v. Klosterman, 33 Nebr., 15), 156. 
Assignment of error in motion for new trial. 


‘ 


Haller v. Blaco, 10 Nebr., 36. 
Howard v. Lamaster, 11 Nebr., 582. 
Thompson v. Merriam, 15 Nebr., 498. 
Shelley v. Towle, 16 Nebr., 194. 
General Statutes, 1873, p. 923, sec. 68. 
Larson v. Dickey, 39 Nebr., 463. 
Session Laws, 1879, p. 327, sec. 127. 
Form of tax deed. 


Hand v. Phillips, 18 Nebr., 593. 

This was an action to foreclose a mortgage containing a stipu- 
lation for an attorney’s fee. The mortgage was dated February 
18, 1879. On February 24, 1879, the governor approved the act 
repealing the act of February 18, 1873, providing for stipulated 
attorney’s fee. General Laws, 1873, p. 98. This repealing act took 
effect June 1, 1879. 

Dow v. Updike, 11 Nebr., 95. 

This was a suit on a note, providing for an attorney fee, dated 
June 20, 1879, twenty days after the repealing act. went into 
effect. The opinion is to the effect that in the absence of a 
statute no recovery of a stipulated attorney’s fee can be had. 

Under the old law it was held that attorney fees must be taxed 
as costs and kept separate from the judgment. Rich v. Stretch, 
4 Nebr., 186; Hendrix v. Rieman, 6 Nebr., 516; Hand v. Bank, 8 

-  Nebr., 10; Dow v. Updike, 11 Nebr., 95. 


Hardy v. Miller, 11 Nebr., 395. See Hand v. Phillips, supra. 


Heard v. Dubuque County Bank, 8 Nebr., 
Session Laws, 1881, p. eat 
‘ Larabee v. Klosterman, 33 Nebr., 150, 147. 
Assignment of error in motion for new trial. ° 


Jlewerkle v. Gage County, 14 Nebr., 18. 
Session- Laws, 1885, ch. 106. 
Liability of county for defendant’s witness’s fees where he is 
indicted for a felony. 


CASES OVERRULED, ETC. \xxv 


Hoover v. Engles, 63 Nebr., 688. 
Personal taxes can be collected in an action for debt. 
Rosenbloom v. State, 64 Nebr., 342. 


A tax is not a debt as the word is used in the constitution, 
and, consequently, the provision of section 154 of the general 
revenue law authorizing fine and imprisonment as a means of 
enforcing a license-tax does not trench upon the constitution. 


Howard v. Lamaster, 11 Nebr., 582. See Haller v. Blaco, supra. 


Johnson v. Hahn, 4 Nebr., 139. ‘ 
Session Laws, 1877, p. 43. 
Kittle v. Shervin, 11 Nebr., 65, 


County treasurer’s authority to sell real estate of taxpayer 
before exhausting personalty. 


Kemerer v. State, 7 Nebr., 130. 
: Session Laws, 1879, p. 366, sec. 40. 
State v. Baushausen, 49 Nebr., 558. 
Power of county board to reconsider a claim. 


McCormick v. Keith, 8 Nebr., 142. See Heard v. Dubuque County, supra. 
ra 


Merriam vy. Rauen, 23 Nebr., 217. 
Alexander v. Thacker, 43 Nebr., 494. 
Interest on tax-sale certificate. 


Midland P. R. Co. v. MeCartney, 1 Nebr., 398. See Brunswick v. Me 
Clay, supra. 


Moore v. Kepner, 7 Nebr., 291. = 
Genera] Statutes, 1873, p. 257. 
Selby v. McQuillan, 45 Nebr., 512, 513, 514. 
Appeal bond. Judgment against sureties. 


Rich v. Stretch, 4 Nebr., 186. 
Rosa v. Doggett, 8 Nebr., 48. 


White v. Blum, 4 Nebr., 555, 558. 
Seymour v. Street, 5 Nebr., 85. 

Miller v. Hyers, 11 Nebr., 474, 

Stay. Waiver of error proceeding. 


Shelley v. Towle. See Haller v. Blaco, supra, 


Ixxvi CASES OVERRULED, ETC. 


State v. Brodboll, 28 Nebr., 254. 

Where portions of different schoo] districts go to make up the 
territory included in a municipal corporation, license moneys 
collected for the school fund in such municipal corporation, is to 
be distributed equally among such school districts. 

Session Laws, 1895, ch. 63. 


In cities and villages where corporate limits form, in whole or 
in part, more than one school district all money derived from 
fines, penalties and licenses shal} be apportioned to these several 
districts in proportion to the number of persons of school age 
residing in cach district. 


State v. White, 29 Nebr., 288. See State v. Brodboll, supra. 
Thompson v. Merriam. See Haller v. Blaco, supra. 


Woods v. Commissioners of Colfax County, 10 Nebr., 552. 
Ccunty not liable for negligence in not repairing bridge. 
Session Laws, 1889, ch. 7. 
County made Hable by legislative enactment. 
: Hollingsworth v. Saunders County, 36 Nebr., 141. 


County held liable except in case of contributory negligence on 
the part of the person injured. 


ro 
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1. Assistant Cashier: CoNnDITION oF Bonp. A condition in the bond 
of an assistant cashier of a bank that he will “honestly, faith- 
fully and efficiently discharge the duties of such position” is a 
guaranty not only of the personal honesty of such officer, but 
also a guaranty of his competency, skill and diligence in the 
discharge of his duties. 


5 : (1) 
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2. Assistant Controlled by Superior Only Within Scope of Authority. 
Within the scope of the cashier’s authority, and so long as he 
is apparently acting on behalf of the corporation, the cashier’s 
directions may control the assistant cashier and the teller; and 
the latter may not be required to look beneath the surface of 
his superior’s acts. But, when he is led to believe that the 
eashier is violating his own duty to the bank, and is taking the 
bank’s funds for his own ends, irregularly, and withaut author- 
ity from the directors, the assistant cashier has no more right 
to aid in or connive at such misappropriation than if it were 
being perpetrated by a stranger. 


3. Acceptance and Retention of Bond Tantamount to Approval. The 
fact that the bond of an assistant cashier of a bank was deliv- 
ered to the cashier of such bank, who was one af the directors, 
and that the assistant cashier entered upon the duties of his 
office, under such bond, and that such bond was retained by the 
eashier of the bank, is sufficient to establish the acceptance of 
the bond, though no. acceptance or approval of such bond is 
shown by the minutes of the board of directors. 


4. Negligence: Recovery. To authorize a recovery for negligence 
the damage complained of must be the natural and proximate 
result of the negligence and not a remote and conjectural one. 


Error from the district court for Fillmore county. 
Tried below before HaAstines, J. Reversed. 


John W. Barsby, Frank Dolezal and Cook & Cook, for 
plaintiffs in error. 


Fayette I. Foss, J. D. Pope, C. H. Sloan, B. V. Kohout 
and R. D. Brown, contra. 


OLDHAM, C. 


This is a suit brought by the receiver of the State Bank 
of Milligan against the assistant cashier of said bank and 
the sureties on his bond. 

The material allegations of the petition are: That on 
the 28th day of February, 1894, Frank Fiala, a minor, was 
appointed assistant cashier of the State Bank of Milligan 
and that he executed and delivered to the said bank a bond, 
in the penal sum of $5,000, containing the following condi- 
tion: “Whereas, On the 1st day of February, 1894, the 
aforesaid Frank Fiala was appointed assistant cashier of 
the State Bank of Milligan, at Milligan, Nebraska, and 
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by virtue thereof is authorized to do and perform the 
duties generally appertaining to the office and position of 
assistant cashier in such a bank as well also as to do and 
perform any other clerical work and other business per- 
taining to the running, management, and conduct of the 
business of said bank which by the directions of the offi- 
cers of the said bank may have heretofore been or may 
hereafter be entrusted to him, the said Frank Fiala, now, 
therefore, the condition of this obligation is such that if 
the said Frank Fiala honestly, faithfully, and efficiently 
discharge the duties of such position under its present or 
subsequent appointment thereto, and true, just and ac- 
curate account make of for all moneys, property, papers, 
or assets of any kind or description which may come into 
his hands, possession, control, or discharge as such as long 
as he may be connected with the said bank, then and in 
such event this obligation to be null and void, otherwise to 
be and remain in full force and effect’’; that said bond was 
accepted by said bank, and that said Fiala commenced the 
duties of said assistant cashier of said bank. The petition 
then alleges that at the time that said Fiala was assistant 
cashier of the said bank one W. J. Zirhut was the cashier 
of said bank; and that said Zirhut on October 25, 1894, 
took $1,000 of the money of said bank, and on November 
8, $1,000, and on November 13, $2,000, and on November 
20, $1,000, and on the — day of January, 1895, $3,000, and 
appropriated the same to his own use with the full knowl- 
edge of the said Frank Fiala, and by an agreement with 
the said Fiala, that the said Fiala would keep quiet and 
say nothing about the transaction. The petition also 
alleges that the said Zirhut, cashier of the said bank, 
placed in the said bank certain fraudulent and forged 
notes, all in the sum of $6,915.65, and that certain moneys 
were withdrawn from the bank by the said Zirhut by dis- 
counting these forged and fictitious notes to the said bank, 
and that the said Frank Fiala assisted the said Zirhut in 
concealing and covering up such fraudulent transactions, 
to the damage of the bank. To this petition the defend- 
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ants’ sureties answered separately, admitting that they 
had signed the bond sued on, but denying that said bond 
had ever been delivered to, or accepted or approved by, 
the State Bank of Milligan; denying that the conditions 
of the said bond had ever been broken by the said Frank 
Fiala, or that, under the conditions of his bond, he was 
in any manner liable for the conduct of W. J. Zirhut, 
cashier of said bank. The answer also charged that the 
-loss to said bank, complained of in the petition, was caused 
by the gross negligence of the president and the board of 
directors of said bank in their dealings with the affairs 
of the said bank, and that they had full knowledge of the 
peculations and embezzlements of the cashier, W. J. Zir- 
hut, long prior to the time that he absconded ; and that, not- 
withstanding such knowledge, they negligently permitted 
him to remain in full charge of said bank. The defendant, 
Frank Fiala, filed a separate answer specifically denying 
any knowledge of the misconduct of W. J. Zirhut, except 
such as was communicated to the directors of the said 
bank, and alleging substantially the same defenses as 
those contained in the answer of defendant’s sureties. 
Plaintiff replied, denying the allegations in each of these 
answers. The jury found a verdict for the plaintiff 
against all the defendants in the sum of $4,700, on which 
judgment was rendered, and defendants bring error to 
this court. 

In the petition filed in this court by the defendants error 
is alleged against the sufficiency of the petition to sustain 
the judgment and against the sufficiency of the evidence 
to sustain the judgment, and against the action of the trial 
court in giving and refusing instructions. In determining 
the question of the sufficiency of the petition against the 
sureties on the bond, we must first examine the conditions 
of the bond on which the breach is alleged and ascertain 
what their liabilities are under these conditions. The con- 
ditions, briefly stated, are that the said Frank Fiala shall 
honestly, faithfully and efficiently discharge the duties of 
his position as assistant cashier in said bank. A condition 


ct. 
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of this kind in the bond of a cashier or an assistant cash- 
ier of a bank has been held not only to guarantee the per- 
sonal honesty of such officer, but also to guarantee his 
competency, efficiency and diligence in the discharge of 
his duties. American Bank v. Adams, 12 Pick. [Mass.], - 
303; Minor v. Mechanics’ Bank of Alexandria, 1 Pet. [U. 
S.], 46. 

The next question to be determined is, What duty the 
assistant cashier owed to the directors of the bank with 
reference to furnishing them information of the miscon- 
duct of his superior officer, the cashier? Under the allega- 
tions of the petition, the assistant cashier performed the 
duties in the bank which generally appertain to the office 
of bookkeeper and teller; and, consequently, the question 
as to his liability for the fraudulent acts of his superior 
officer depends on whether he owes any duty to the bank 
beyond the ordinary duty of obeying the cashier. In the 
case of Hobart v. Dovell, 38 N. J. Eq., 558, 566, this ques- 
tion was before the court in a case in which the teller of 
the bank was sought to be held civilly liable for the em- 
bezzlements of the cashier. Dixon, J., in rendering the 
opinion, says: “For knowingly assisting in such an ab- 
straction, the teller would be as responsible to the bank as 
if he had spent the money himself. He was an officer of 
_the bank, having certain prescribed duties, for the faith- 
ful performance of which he.was bound directly to the 
corporation. No orders of the cashier could exculpate 
him in the breach of those obligations. Within the scope 
of the cashier’s authority, and so long as he was appar- 
ently acting on behalf of the corporation, the cashier’s 
directions might control the teller, and the latter might 
not to be required to look beneath the surface of his supe-. 
rior’s acts. But when he was led to believe that the cash- 
ier was violating his own duty to the bank, and was taking 
the bank’s funds for his own ends, irregularly, and with- 
out authority from the directors, the teller had no more 
right to aid in or connive at such misappropriation than 
if it were being perpetrated by a stranger. The same prin- 
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ciple would hold if the embezzler were a director or the 
president. Such misconduct on the part of Dovell we 
think the evidence tends to establish in more than one 
instance; and so far as it helped to effect a loss to the 
bank, he is answerable.” We believe that the opinion just 
quoted from properly declares the law, and as the petition 
in the case at bar alleges that the assistant cashier as- 
sisted and aided in concealing fraudulent practices of the 
cashier, we think that it charges a good cause of action 
on the bond against these defendants. 

The next question urged is that there was no delivery 
of the bond, nor any acceptance of it by the directors of 
the bank. The undisputed facts with reference to the de- 
livery of the bond are that after the bond was prepared 
and signed, Fiala, the assistant cashier, delivered it to 
Zirhut, the cashier of the bank, and that Zirhut kept the 
bond and the bank officers found it among his papers after 
he had absconded. We think that the fact that the bond 
was delivered to the cashier of the bank, who was one of 
the directors, and that Fiala entered upon the duties of 
his office under such bond, and that such bond was re- 
tained by one of the directors of the bank, is sufficient to 
establish the acceptance of the bond, though no acceptance 
is shown by the minutes of the board. Pryse v. Farmers’ 
Bank, 33 S. W.. Rep. [Ky.], 582; Bank of United States 
v. Danbridge, 12 Wheat. [U. S.], 64; Dedham Bank v. 
Chickering, 3 Pick. [Mass.], 335. 

The evidence with reference to the taking of the $1,000 
from the bank by Zirhut on October 25, 1894, is that this 
money was procured by a draft signed by Zirhut as cashier 
of the bank and drawn on Tootle, Lemon & Co., of St. 
Joseph, Mo., in favor of McLain Bros., of Chicago, Illinois, 
The evidence shows that Fiala had no notice whatever at 
the time of the drawing of this draft; that the draft stub 
- was marked “spoiled” by Zirhut; and that the first intima- 
tion that Fiala received of this draft was when the monthly 
statement was sent to the bank by Tootle, Lemon & Co. 
As soon as this statement came, Fiala immediately noti- 


VOL. 63] SEPTEMBER TERM, 1901. 7 


Fiala v. Ainsworth, 


fied the cashier, Zirhut, that the statement was not cor- 
rect, and the cashier told him that he would make it all 
- right, and marked the draft with a cross and laid it to one 
side. This was all the evidence of any wrong-doing, with 
reference to this transaction, that is charged against the 
assistant cashier, and we think that this is not sufficient 
to entail a liability, either on him or his bondsmen, for this 
transaction. Now, the only theory on which plaintiff 
seeks to fasten the liability for this draft on the assistant 
cashier, is that he, Fiala, should have gone to the board of 
directors and notified them of this mistake. The evidence 
shows that this board of directors had never held a meet- 
ing while Fiala was assistant cashier, and that none of 
them lived at Milligan, or were present there, exccpt 
Zirhut, the cashier. ‘The case of Second Nat. Bank 
v. Burt, 938 N. Y. App., 238, 240, was an action against 
the cashier of a bank for discounting drafts without sub- 
mitting them to the advisory committee of the bank, as 
provided by a by-law of that institution. The facts show 
that this committee had been entirely neglecting their 
duty with reference to the business of the bank, and had 
been disregarding the by-law for the violation of which 
‘ the cashier was sought to be held. Ruger, C. J., in deliver- 
ing the opinion, says: “The undisputed evidence in the 
case shows that these by-laws were from the first uni- 
formly disregarded in the practical management of this 
bank, with the knowledge and acquiescence of its officers. 
Such laws were equally as obligatory on the president and 
various committees therein referred to as upon the cashier, 
and impliedly required them either to attend at the bank 
at stated periods to perform the duties enjoined upon 
them, or at least to keep themselves accessible to the cash- 
ier and in a position to be conveniently consulted by him 
according to the requirements of the business. To impose 
on the cashier the duty of carrying on the business of a 
bank and yet hold him responsible for a neglect of duty 
in not consulting officers and committees who apparently 
held no meetings and systematically absented themselves 
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from the performance of their duties is an imposition 
which the law will not tolerate. It would be quite im- 
practicable for the managing officer of a bank required to . 
keep it open daily to leave his place of business as each 
transaction requiring attention occurred to look up per- 
sons engaged in other employments and consult them in 
regard to such transactions.” 

The evidence with reference to the charge against the 
defendant for the $1,000 taken by the cashier on November 
8, the $2,000 on November 13, and $1,000 on November 
20, all in 1894, shows that the drafts, like the one just con- 
sidered, were drawn by the cashier in favor of McLain 
Bros. on Tootle, Lemon & Co. and that the stubs of these 
drafts were marked “spoiled,” and that Fiala had no no- 
tice of the drawing of them by the cashier. The evidence 
also shows that before the statement of charges for the 
drafts from Tootle, Lemon & Co. had been sent to the bank 
and before Fiala had any knowledge that any such drafts 
had been drawn, Zirhut, the cashier of the bank, himself, 
notified the president and directors of the bank that he 
had been speculating on the Board of Trade in Chicago, and 
that he had lost $5,000. Two directors of the bank denied 
that he had told them that he had lost the bank’s money, 
but admitted that he said that he had lost $5,000. Zirhut, 
his wife and Fiala all testified that these directors were 
informed that he, Zirhut, had lost the bank’s money. They 
all admit that after this notice the directors, Zirhut, and 
Fiala went down to Milligan and examined the condition 
of the bank. It also appears that Zirhut and wife gave a 
deed to the bank for some property that they owned in 
Milligan to secure his indebtedness, and that this deed was 
at the bank on December 1, 1894, the day that this exam- 
ination was made. It also appears that after this examina- 
tion the board of directors permitted Zirhut to remain in 
charge of the bank as cashier. We think, in view of this 
notice, the officers of the bank are not in shape to com- 
plain of the alleged default of Fiala in not notifying them 
further of the shortcomings of their cashier. 
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The next item for which they seek to recover is $3,000 
taken from the bank about the 18th day of January, 1895. 
The evidence shows that this money was procured by the 
cashier, Zirhut, as a loan for the bank,—$1,000 of it from 
the First National Bank of Tobias and $2,000 from the 
Harbine Bank of Fairbury, the correspondent of Tootle, 
Lemon & Co., of St. Joseph. The evidence is that this 
money was procured by telegrams sent to these banks by 
Zirhut; that Fiala knew nothing of the transaction what- 
ever; that, when the money came to the express office, 
Zirhut took it out of the express office, and that he then 
went to the post-office and got the statement of the ac- 
counts sent by the banks and destroyed them, put the 
money in his satchel, and absconded. There is no claim 
that Fiala had any knowledge of, or any connection what- 
ever with, this transaction, and the only theory on which 
plaintiff claims that the defendants should be held for this 
loss is that if Fiala had notified the directors of the bank 
of all the other misconduct of their cashier they would 
have discharged him before he had an opportunity to steal 
this amount of money from the bank. It is an elementary 
principle that to recover for negligence the damage must 
be the natural and proximate result of the negligence 
complained of and not a remote and conjectural one. It 
would be going far into the realms of speculation to de- 
termine just how much more notice of Zirhut’s shortcom- 
ings than that which the president and board of directors 
of the bank must have had at their meeting on the first 
day of December, 1894, would have induced that board to 
discharge him, and we don’t believe that any vague theo- 
rizing on this question should be indulged in at the ex- 
pense of Fiala’s bondsmen. We therefore conclude that 
it was error for the trial court to submit this item of al- 
leged damage to the jury. 

On the charge for alleged damages to the bank by obtain- 
ing money from it by forged and fictitious notes, we think 
‘there is some evidence offered by the plaintiff tending to 
show the liability of the assistant cashier for knowingly 


10 7 NEBRASKA REPORTS. [ VoL. 63 


Ulrich v. McConaughey. 


aiding the cashier in concealing these transactions from 
the directors; but the court, in its instructions, gave all the 
alleged items of damage in charge to the jury and it is 
impossible to tell which item or items their verdict was 
based upon. - 

It is therefore recommended that the judgment of the 
district court be reversed and the cause remanded. 


SEDGWICK and Pounp, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded. 

REVERSED AND REMANDED. 


VALENTINE ULRICH y. A. J. MCCoNAUGHEY.* 
FLED NOVEMBER 20, 1901. No. 9,994, 
Commissioner’s opinion, Department No. 2. 


1. Replevin: WHERE ANSWER Is GENERAL DENIAL AND PROPERTY Has 
BEEN DELIVERED, PRAYER UNNECESSARY. Where property has 
been delivered to the plaintiff in replevin and defendant’s answer 
is a genera} denial, it is not necessary that such answer contain 
a prayer for return in order to sustain a judgment for return 
of the property or its value. 


2. : JUDGMENT Not ALTERNATIVE: ERROR WITHOUT PREJUDICE. 
A plaintiff in replevin who, by his own admission in open court, 
has disposed of the property delivered to him and is not able 
to return it, will not be heard to complain that a judgment 
rendered against him is for the value of the property only, and 
not alternative, as prescribed by section 191a, Code of Civil 
Procedure. 


3. 


: Form or Verpicr. The fact that plaintiff may have dis- 
posed of the property delivered to him under the writ, so that a 
return will not be possible, does not change the nature of the 
action so as to obviate the requirements of section 191, Code 
of Civil Procedure, as to the form of the verdict. 


4. : VeERpIcT SHouLD ConFoRM TO SECTION 191 oF CODE. 
Such requirements should be complied with in every case, and 


*Rehearing allowed. 


« 
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failure to do so is ground of reversal wherever the findings re- 
quired would be of benefit to any party in the cause or where 
the nature or amount of the interest of tne prevailing party 
is in issue. 


Terrok WITHOUT PREJUDICE. But if the nature of a 
defendant’s interest is not in issue and his right of pos- 
session is equal in value to the ownership, the value of the 
property having been found, omission to find whether defendant 
was owner or had the right of possession only, is error without 
prejudice. Search v. Miller, 9 Nebr., 26, disapproved to this ex- 
tent. Norvat, C. J., dissenting. 


6. Partnership: DisposITion oF PROPERTY By Partner. A partner 
can not apply partnership property to the payment of his in- 
dividual liability without the consent of his copartner. 


%. Deposition May Be Used by Opposite Party. A deposition regu- 
larly taken and filed in a cause, not used by the party taking it, 
may be offered and read by the other party, whether he partici- 
pated in taking it or not. 


Error to the district court for Hamilton county. Tried 
below before BATES, J. Reversed. 


iW. H. Thompson, for plaintiff in error. 
Hainer & Smith, contra. 


Argued orally by Z'hompson, for plaintiff in error; by 
Hainer, contra. 


PounpD, C. 


This proceeding is brought to review a judgment for the 
defendant in an action of replevin. The facts, so far as 
material to the questions of law involved, may be stated 
best in connection with the several assignments of error to 
which they’ relate. 

The first point urged is that since the answer is a gen- 
eral denial and the usual prayer for the alternative judg- 
ment for return of the property or for its value is omitted, 
no judgment could be rendered in favor of the defendant 
further than one for his costs. At first sight this position 
seems warranted by the authorities. Thus, a recent work 
says, in accordance with the text-books generally: “The 
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weight of authority requires the defendant in his answer 
to make a special claim of property and a demand for its 
return ; otherwise there will not be a judgment for the re- 
turn of the property to the defendant.” 18 Ency. Pl. & Pr., 
558, citing: Pico v. Pico, 56 Cal., 453; Chandler v. Lincoln, 
52 IL, 74; Bartlett v. Bricicett, 98 Mass., 521; Hinchman 
v. Doak, 48 Mich., 168; Young v. Glascock, T9 Mo., 574; 
Capital Lumbering Co. v. Hall, 10 Ore., 202; Gallagher v. 
Bishop, 15 Wis., 303. Examination of these authorities, 
however, and of the statutes or adjudications determin- 
ing the practice in replevin in the several jurisdictions 
referred to, readily demonstrates that they have no applica- 
tion in this state. In some of these jurisdictions the com- 
mon law pleading obtains, under which system plea of 
non cepit or of non detinet does not entitle a defendant to 
return of the property. Chandler v. Lincoln, supra; 
Shinn, Replevin, secs. 671, 672. In others the defendant 
is required to elect whether to claim a return or judgment 
for the value. Tuckwood v. Hanthorn, 67 Wis., 326; 
Wooldridge v. Quinn, 70 Mo., 370; Shinn, Replevin, sec. 
682. In the remainder there are express statutory re- 
quirements rendering prayer for or claim of return neces- 
sary. California Code of Civil Procedure, secs. 627, 667; 
Oregon Code of Civil Procedure, sec. 259. The section last 
quoted expressly provides that the alternative judgment 
shall be rendered, ‘if the property has been delivered to the 
plaintiff, and the defendant claim a return thereof,” and 
Capital Lumbering Co. v. Hall, supra, is decided upon 
that section. In Pico v. Pico, supra, the court, speaking 
of the California statute, says that “it is arbitrarily made 
the duty of defendant to assert his formal claim for a re- 
turn as a prerequisite to a judgment for the return of the 
property or its value.” No such requirement is to be 
found in our statutes. Nor do the common-law rules of 
pleading in replevin apply here. With us it is well settled 
* that the defendant may prove anything that makes against 
plaintiff’s claim under a general denial, whereas non cepit 
and non detinet at common law admit property in the 
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plaintiff. Shinn, Replevin, secs. 671, 672. The provisions 
of our Code are clear and express to the effect that the 
alternative judgment is to be rendered “in all cases” where 
the property has been delivered to the plaintiff and there 
is a verdict for defendant. Code of Civil Procedure, secs. 
191, 191@. In view of this express provision and the obvi- 
ous distinction to be noted as to the cases which would at 
first indicate a contrary conclusion, we think that no claim 
or prayer is necessary, over and above a general denial, to 
entitle a successful defendant, from whom property has 
been taken and delivered to a plaintiff, to a judgment for 
return or value of the property or of his interest therein. 
A like conclusion was reached in Lavelle v. Lowry, 5 
Mont., 498, 6 Pac. Rep., 337. 

Exception is taken to the judgment because it is not in 
the alternative form prescribed by section 191a, Code of 
Civil Procedure, but is a money judgment for the value of 
the property only. It appears by the bill of excep- 
tions that during the trial the parties stipulated 
in open court that “the property since being replevied 
in this case has been disposed of by the plaintiff and can 
not be returned.” In Lee v. Hastings, 138 Nebr., 508, 
it seems to have been held that an alternative judg- 
ment must be rendered as directed by the statute, 
notwithstanding a stipulation that a return can not be had. 
But this whole subject, which had been far from clear 
under the previous decisions of this court, was gone over 
exhaustively in Selby v. McQuillan, 59 Nebr., 158, and we 
think, in the light of the opinion in that case, Lee v. Hast- 
ings should not be followed. It is true, in Selby v. Me- 
Quillan the judgment itself showed that the property 
could not be returned, while in this case, as in Lee v. Hast- 
ings, such fact appears only from the stipulation of the 
parties. Nevertheless the reason and principle of Selby 
v. McQuillan clearly apply. As SULLIVAN, J., aptly says 
in that case: “The section in question does, of course, con- 
template that an alternative judgment shall be rendered, 
if, under the conditions existing at the time of the trial, 
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such a judgment can or may be of practical worth to either 
of the litigants; but the law does not require vain things. 
It issues no imperative mandate in any case for the doing 
of a useless and idle act.” This is true whether the facts 
which operate to make the alternative judgment nugatory 
appear in the judgment itself or elsewhere in the record. 
A plaintiff in replevin who, by his own admission in open 
court, has disposed of the property delivered to him, and 
is not able to return it, ought not to be heard to complain 
that the judgment does not allow him to make a return 
which he has admitted to be beyond his power. 

Error is also assigned with respect to the form of the 
verdict and the instruction of the court by which it was 
prescribed. The instruction was as follows: “If you find 
from the evidence for the defendant, it is admitted that the 
value of the corn in controversy is $591.36, interest 
$254.58, total, $845.94, and you should return a verdict 
for the defendant for said sum of $845.94.” The verdict, 
following the instruction, was in this form: “We, the jury 
in the above entitled cause, do find for the defendant and 
assess the amount of his recovery at the sum of $845.94.” 
Both the instruction and the verdict were excepted to, 
and they are manifestly contrary to section 191, Code of 
Civil Procedure, which requires that in all cases where 
the property has been delivered to the plaintiff and the 
jury find for the defendant, the jury also find whether at” 
the commencement of the action the defendant had the 
right of property or the right of possession only and assess 
his damages. The stipulation of the parties, referred to 
in the instruction quoted, fixes the value of the property 
at $591.36, and the interest thereon, computed by the court 
and directed to be found as a part of the value, would, in 
strictness, be the damages for withholding the property. 
The ‘attention of the trial court was called to these errors 
in the form of verdict it was prescribing at the time. But 
the view seems to have been taken that, by reason of the 
stipulation that the property could not be returned, the 
action had become, in effect, an action of trover and that 
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the verdict should be framed accordingly. This position 
finds some support in Romburg v. Hughes, 18 Nebr., 579, 
and in those jurisdictions where the defendant must elect 
whether to claim return or to take judgment for the value 
of the property. But we have had occasion to review this 
subject in Schrandt v. Yowng, 62 Nebr., 254, recently de- 
cided, and have held that, under the provisions of the stat- 
utes of this state, the nature of the action is not changed 
by inability of plaintiff to make a return. The cases cited 
by defendant in the case at bar are all of a different na- 
ture. Where the plaintiff fails to give the required under’ 
taking, the Code provides that the action shall proceed as 
for damages, and in such case, by express statutory pro- 
vision, the action is, in effect, one in trover. 

The instruction quoted and the verdict pursuant thereto 
were clearly erroneous. But the question still remains 
whether such errors require a reversal of the judgment. It 
is fundamental that errors, as such, are not, of necessity, 
ground for reversal unless prejudicial to the party com- 
plaining. In the analogous case of the alternative judg- 
ment required by section 191a@ of the Code, after first hold- 
ing that such requirement must be complied with abso- 
lutely in all cases, this court has come to the view that a 
party who is in no way prejudiced by failure to enter the" 
prescribed form of judgment can not complain thereof. 
Selby v. McQuillan, 59 Nebr., 158. We see no difference 
either in the requirements themselves or in the language 
of the Code with respect to them which constrains us to 
hold that the one may be departed from with impunity, 
if no prejudice results, while the other must be adhered 
to absolutely in every case under pain of reversal of the 
judgment. Although the case most in point is to the con- 
trary, the course of decision in this court, when consid- 
ered in connection with the rulings as to the form of judg- 
ment in such cases, supports this conclusion. Search v. 
Miller, 9 Nebr., 26, was in many respects like the case at 
bar. There the defendant was agent of the owner, and 
plaintiff claimed as mortgagee, while here the defendant 
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held under a writ of replevin sued out by one whose in- 
terest, if any, was that of owner. Hence in each case the 
defendant’s right of possession was equivalent in value 
to ownership. In Search v. Miller the jury found the right 
of possession in the defendant and found the value of the 
property, but did not find the value of the right of posses- 
sion. The court held that no judgment could be rendered on 
such a verdict. But at that time it was held that the provis- 
ion requiring an alternative judgment was mandatory. 
Hooker v. Hammill, 7 Nebr., 231. On the other hand, in 
Mercer v. James, 6 Nebr., 406, a verdict not in accord with 
the statute was held error without prejudice where there 
was no issue as to the nature of defendant’s interest, and 
in Hershiser v. Delone, 24 Nebr., 380, a verdict for plain- 
tiff which did not find the right of possession, was held to 
be error without prejudice where the evidence showed 
plaintiff to be owner and there was no evidence of a right 
of possession in any one else. Search v. Miller excepted, 
the cases where judgments have been reversed for failure 
to comply with the provisions of the Code as to the con- ue 
tents of the verdict are cases in which there/was an issue 
as to the nature of the defendant’s right. Moreover, in 
Richardson Drug.Co. v. Teasdall, 59 Nebr., 150, this court 
treated the provisions as to form of the verdict and those 
as to form of the judgment as upon the same basis in this 
regard. In other jurisdictions in which there are similar 
statutes, the courts have differed, some holding that the 
verdict must in every case conform to the statute (Fulk- 
erson v. Dinkins, 28 Mo. App., 160; Washburn v. Hunt- 
ington, 78 Cal., 573, 21 Pac. Rep., 305; Yick Kee v, Dun- 
bar, 20 Ore., 419, 26 Pac. Rep., 275), others holding that 
the error is fatal to the judgment only when it affects some 
one prejudicially (Shinn, Replevin, sec. 619; Brannin v. 
Bremen, 2 N. M., 40; Gregory v. Morris, 1 Wyo., 213). In 
most cases, however, which appear to lay down that the 
verdict must absolutely conform to the statute in every ,_ 
event, it will be found that the nature of the interest of 
the prevailing party was a substantial issue and that the 
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error was prejudicial. We do not wish to be understood 
as holding that the requirements of the section in question 
are nugatory and are not to be adhered to. As was said 
in Singer Mfg. Co. v. Dunham, 33 Nebr., 686, referring to 
said section, “Such is the letter of the statute, and there 
is sufficient reason why it should be enforced.” Whenever 
the findings required by the Code can or may be of prac- 
tical worth to any party in the cause, whenever the inter- 
est of the prevailing party is an issue, the findings there 
prescribed must be made. But where there is no such 
issue and the finding when made would be of no substan- 
tial utility to any one in the cause, we do not think that 
said section or anything in the Code constrains us to re- 
verse a judgment, otherwise right, at suit of one who is in 
no way prejudiced by the informality. We regard Selby 
v. McQuillan, 59 Nebr., 158, as governing this point no 
less than the one immediately involved therein. 

To obtain a proper understanding of the errors assigned 
upon the instructions of the court, a brief review of the 
evidence will be necessary. S. S. Brown and H. 8. Brown 
were partners engaged in various lines of business, among 
others the purchase and sale of land. They held a bond 
for a deed to certain lands, the legal title to which was in 
the plaintiff, and were in possession of them. Although 
it seems to have been partnership property, the bond ran 
to H. S. Brown. The latter had rented the lands prior to 
1891, but, as he had gone out of the state, S. S. Brown 
rented them for that year and took leases running to him- 
self. He claims to have assigned these to his wife, Eliza- 
beth H. Brown, on May 16, 1891. During the spring of 
the same year negotiations began between the two Browns 
and the plaintiff looking to the surrender of the bond and 
of possession of the lands and the adjustment of a consid- 
erable indebtedness which they owed him. The plaintiff 
claims that the bond was surrendered May 20. However 
this may be, a written agreement, whereby the bond was 
canceled, the debts adjusted, and the rents turned over to 
the plaintiff, was duly executed by the latter and H. 8. 

6 


-~ 
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Brown, the nominal holder of the bond, in September. 
Orders on the tenants to pay the rent to plaintiff were 
given pursuant thereto. Some correspondence between 
S. S. Brown and plaintiff is in evidence which indicates 
that the former acquiesced in the arrangement and under- 
stood that it involved turning the rents over to the plain- 
tiff. H. S. Brown claims that prior to this agreement he 
also made an assignment of his interest in the rents to 
Elizabeth H. Brown; but he did not deliver this assign- 
ment till some time after its execution, and apparently 
did not at first intend to deliver it. The plaintiff claimed 
the property in controversy, which is the landlord’s share 
of the corn raised on said lands, by virtue of the assign- 
ment to him from H. S. Brown, acquiesced in and as- 
sented to by S. S. Brown. The defendant claimed under 
Elizabeth H. Brown as assignee of 8. S. Brown and H. 8. 
Brown. 

We are not entirely satisfied with the manner in which 
the issues and the law applicable to them were presented 
in the charge. As we view the case, the questions to be 
decided were these: (1) Were the respective assignments 
relied upon valid and complete? (2) if so, when did they 
become complete respectively, and what were their respect- . 
ive priorities? and (3) was the assignment to Elizabeth 
H. Brown a genuine transaction or was it colorable merely 
and intended to defeat the rights of the plaintiff? But 
we need not discuss the charge as a whole, because we 
think at least one of the specific instructions complained 
of is prejudicially erroneous. In this instruction the jury 
were told that if S. 8. Brown and H. S. Brown were part- 
ners, any contract made by either in the line of the part- 
nership business would bind the partnership, and-hence 
that the first assignment of the rent share made by either 
would hold. We need not consider this as an abstract 
proposition, because the testimony does not show that 8. 
S. Brown made the assignment to his wife in the course 
of the partnership business. He claims to have made it 
in payment of moneys he had borrowed of her years hefore, 
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evidenced by his personal note. He claims to have used 
these moneys in the partnership business. But granting 
this, he borrowed the money and he gave the note. He, 
not the partnership, owed Mrs. Brown. The partnership 
owed him, not her. Even if he could have assigned part- 
nership property to her to pay a partnership debt, he could 
not have assigned such property to pay his own debt with- 
out the consent of his partner. Cady v. South Omaha Nat. 
Bank, 46 Nebr., 756, 763. Mrs. Brown is not in the posi- 
tion of one dealing with the apparent owner of the leases 
without notice of the rights of the other partner. There 
is no testimony that she did not know of the latter’s inter- 
est, and it is in evidence that her husband set about it at 
once to get her an assignment from H. 8. Brown. More- 
over, if only because the transaction was between husband 
and wife, the burden would be on her to show that she 
took without such notice. For these reasons, we think the 
assignment to Elizabeth H. Brown was not complete till 
H. S. Brown had in some way consented thereto or as- 
signed his interest, and that the instruction in question 
has no foundation in the evidence and was prejudicial 
error. 
With one exception, the other errors assigned do not 
present questions likely to arise upon a new trial, and need 
not be taken up. The one question which may come be- 
fore the district court again relates to a ruling permit- 
ting the defendant to use a deposition taken by the plain- 
tiff, but not offered by him. It seems that the deposition 
of this witness had been taken three times, twice by the 
plaintiff and once by defendant. Plaintiff introduced a 
part of one of those taken by him, whereupon defendant, 
besides reading the one he had taken, read also, over ob- 
jection, the other deposition taken by plaintiff. It would 
seem that a considerable part of these several depositions 
went over the same ground and objection might possibly 
have been made for that reason. But the objections made 
at the trial went solely to the right of one party to use 
depositions of his adversary, in the taking of which he did 
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not participate, where the party who took them did not 
read them. We think that question is settled by section 
383, Code of Civil Procedure. The same section in all re- 
spects exists in the Code of Kansas, and is construed to 
make depositions available to all parties in the cause. 
Rucker v. Reid, 36 Kan., 468. While there are authorities 
to the contrary, the prevailing, and, as we think, the 
sounder view is that either party may use depositions reg- 
ularly taken and filed in the cause. Hale v. Gibbs, 43 Ia., 
380; Woodruff v. Garner, 39 Ind., 246; McClintock v. 
Curd, 32 Mo., 411; O’Connor v. American Iron Mountain 
Co., 56 Pa. St., 234; Hazclton v. Union Bank, 32 Wis., 34. 
The common law originally was very strict in confining 
each party to his own means of proof, and, as it has been 
expressed, regarded a trial as a cock-fight, wherein he won 
whose advocate was the gamest bird with the longest 
spurs. But we have come to take a more liberal view and 
have done away with most of those features of trials which 
gave rise to that reproach. In Ichols v. Staunton, 3 W. 
Va., 574, the court said: “It is as competent for one party 
to read on his own behalf a deposition regularly taken and 
filed by the other party as it would be to introduce a wit- 
ness summoned on behalf of such other party.” That 
is evidently the view which the framers of our Code 
took when they drew the section cited. We are satisfied 
that the purpose of that section was to adopt the rule that 
either party might use depositions properly taken in the 
cause, and to prevent the rule contended for by plaintiff 
in this case, and maintained by some authorities, from ob- 
taining in this jurisdiction. We see nothing in what was 
said in Converse v. Meyer, 14 Nebr., 190, to require a dif- 
ferent conclusion or to constrain us to limit the right of 
using depositions to parties who have participated in tak- 
ing them. 

It is recommended that the judgment be reversed and 
the cause remanded for a new trial. 


SrepGwick and OLDHAM, CC., concur. 
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By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for a new trial. 


REVERSED AND REMANDED. 


EZEKIEL JOHNSTON V. PHELPS CouNTY FarMeErs’ MUTUAL 
INSURANCE COMPANY. 


FILED NOVEMBER 20,1901. No. 10,401. 
Commissioner’s opinion, Department No. 2. 


1. Mutual Insurance: WaIver oF ForFerturRE. A provision in the 
policy of a mutual fire insurance company that, if the member 
holding the policy “fails to pay any assessment * * * at the time 
specified in the notice sent him by the secretary,” it shall be- 
come void, is within the purview of the rules as to waiver of 
forfeitures and will be waived by acts of the company incon- 
sistent with an intention to rely thereon. ’ 


2. 7 : RECEIPT OF DELINQUENT ASSESSMENT. A further pro- 

vision that, if the policy-holder afterward pay the amount due 

‘from him, the policy ‘shall be holding from the date of the 

receipt of said amount,” will prevent receipt of the amount of 

a delinquent assessment from operating as a waiver of forfeit- 

ure under the prior provision, if at the time of the receipt of 

such assessment any of the insured property remains in exist- 
ence to which the revived insurance may attach. 


3. Quaere. Whether, if the delinquent assessment was levied prior to 
loss and to meet losses accruing prior thereto, receipt of the 
amount thereof subsequently with knowledge of the loss will 
constitute a waiver of the forfeiture, qu@re. 


4, Waiver: RECEIPT oF SUBSEQUENT ASSESSMENT AFTER ToTAL 
Loss. But where all the property covered by the policy is 
destroyed by fire while the policy-holder is delinquent, so that 
nothing remains to which renewal of the insurance might at- 
tach, receipt of the amount of subsequent assessments levied 
after the loss, in addition to the assessment levied prior to and 
delinquent at the time of the loss, with knowledge of the facts, 
is inconsistent with reliance upon the forfeiture and is a waiver 
thereof. National Masonic Accident Ass’n v. Burr, 44 Nebr., 256, 
distinguished. ; 


22 NEBRASKA REPORTS. [ VoL. 63 


Johnston v. Phelps County Farmers’ Mutual Ins, Co. 


Error from the district court for Phelps county. 
Tried below before BEALL, J. Reversed. 


Rhea Bros. & Manatt and J. A. Gardner, for plaintiff 
in error. ‘ 


Stewart & Munger, contra. 


Argued orally by Rhea, for plaintiff in error; by Stew- 
art, contra. 


PounpD, C. 


The plaintiff became a member of the defendant, a mut- 
ual fire insurance company, and received a policy covering 
his barn and granary, and the wagons, buggies, harness, 
farm implements and machinery, hay and grain therein. 
In December, 1896, all of this property was destroyed by 
fire. At that time he was delinquent in payment of an 
assessment levied long prior for the purpose of meeting 
prior losses. The policy contained these provisions: “If 
the member who holds this policy fails to pay any assess-, 
ment * * * at the time specified in the notice sent him 
by the secretary, this policy shall become null and void, 
but if he afterward pay the amount due from him this 
policy shall be holding from the date of the receipt of said 
amount then due. The company, however, will not be held 
liable during the time that this policy was made void by 
such delinquency.” In order to avoid said provisions of 
the policy, which were pleaded and relied upon by defend- 
ant, the plaintiff pleaded and testified that after the loss, 
and with knowledge thereof, the defendant received the 
amount of said delinquent assessment, and also two subse- 
quent assessments levied after the loss. He pleaded fur- ' 
ther and now insists that the delinquent assessment was 
irregular and of no validity and that proper notice thereof: 
was not given. The lower court directed a verdict for the 
defendant and error is prosecuted from such ruling. 

We need not consider the validity of the assessment nor 
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the sufficiency of the notice thereof, in view of the opinion 
which we entertain as to the claim of waiver. It is true 
that the provisions of the policy quoted do not stipulate 
for a complete forfeiture of the policy-holder’s member- 
ship in case of delinquency, but only for a suspension of 
the right of indemnity during the period of such delin- 
quency. Nevertheless, such suspension is a penalty at- 
tached to failure to pay any assessment at the time speci- 
fied in the notice sent out by the secretary, and would 
seem to be within the purview of the well established rules 
as to waiver of forfeitures. A like stipulation in the pol- 
icy of a stock company was considered in Phenix Ins. Co. 
v. Bachelder, 32 Nebr., 490, and it was there held that 
such stipulation might be waived. The same conclusion 
has been reached elsewhere as to mutual companies. 
Farmers’ Mut. Ins. Co. v. Bowen, 40 Mich., 147, 149; 
Marshall Farmers’ Home Fire Ins. Co. v. Liggett, 16 Ind. - 
App., 598, 45 N. BE. Rep., 1062. Hence we have next to 
consider whether the acts of the company pleaded and 
testified to by plaintiff amount to waiver of said provis- 
ions of the policy. The general principle with respect to 
which such questions must be determined is that acts in- 
consistent with an intention to rely upon the forfeiture 
or recognition of the continued validity of the policy not- 
withstanding and with knowledge of facts entailing the 
forfeiture will be held a waiver; neither a new agreement 
nor the elements of an estoppel are required. Home Fire 
Ins. Co. v. Kuhlman, 58 Nebr., 488; fodern Woodmen of 
America v. Lane, 62 Nebr., 89. Applying this principle, a 
solution in entire harmony with the cases cited by counsel 
for the respective parties may be reached readily. It is 
claimed by counsel for the defendant that receipt of the 
amount of the delinquent and subsequent assessments did 
not operate as a waiver, but merely reinstated plaintiff in 
his membership and revived his insurance from the date 
of payment. In view of the provision already quoted from 
the policy to the effect that if the policy-holder afterward 
. pay the amount due from him the policy “shall be holding 
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from the date of the receipt of said amount,” this position 
would be well taken if any of the insured property re- 
mained in existence at such date to which the revived 
insurance might attach. In such case, receipt of the de- 
linquent assessment and of subsequent assessments by the 
company would be consistent with an intention to give 
insured the benefit of such provision as to reattachment 
of the insurance, and would be inconsistent in no way 
with intention to rely on the provision as to suspension of 
the insurance during delinquency. Under such circum- 
stances there would be no waiver. National Masonic Ac- 
cident Ass’n v. Burr, 44 Nebr., 256; Beeman v. Farmers’ 
Pioneer Mut. Ins. Ass’n, 104 Ta., 88, 73 N. W. Rep., 597. . 
It may be true, also, that where the delinquent assessment 
was levied prior to the loss and to meet losses accruing 
prior thereto, receipt of the amount thereof subsequently 
with knowledge of the facts would not constitute a waiver 
of the forfeiture. The assessment was made at a time 
when the member was in full standing, to meet losses in- 
curred at a time when he was fully protected, and hence 
may be said fairly to have been earned prior to the forfeit- 
ure. Hence receipt of the amount thereof, is not neces- 
sarily inconsistent with an intention to rely upon the for- 
feiture. Farmers’ Mut. Fire Ins. Co. v. Hull, T7 Md., 498, 
27 Atl. Rep., 169. But see Pheniz Ins. Co. v. Lansing, 15 
Nebr., 494; Farmers’ Mut. Ins. Co. v. Bowen, 40 Mich., 149. 
The case at bar is to be distinguished from both of the 
classes of cases just considered. In the first place, ac- 
cording to the plaintiff’s testimony, the property, the sub- 
ject of insurance, was entirely destroyed, and nothing re- 
mained to which a renewal of the insurance from the date 
of payment might attach. In consequence, when the com- 
pany accepted payment of the several assessments, with 
knowledge of the loss, after forfeiture, it could not claim 
to do so in the understanding that the policy was to re- 
attach and continue in force. This condition of fact at 
once differentiates the case at bar from National Masonic 
Accident Ass’n v. Burr, supra, and the many cases of ac- 
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cident and mutual benefit insurance cited by counsel. 
When a man has suffered an accident pending forfeiture, 
he is not thereby cut off from the danger of other acci- 
dents and there is still a subject of insurance, But in 
fire insurance, a risk could only reattach in case some- 
thing: were left after the first fire upon which the insurance 
could operate. In such case, collection of subsequent as- 
sessments is clearly inconsistent with reliance upon the 
forfeiture, and could only be construed as a recognition 
of the continued validity of the insurance. Marshall 
Farmers’ Home Fire Ins. Co. v. Liggett, 16 Ind. App., 598, 
45 N. E. Rep., 1062; Farmers’ Mutual Ins. Co. v. Bowen, 40 
Mich., 149. We do not think the case of Crawford County 
Mutual Ins. Co. v. Cochran, 88 Pa. St., 230, makes for a 
contrary conclusion. In that case there was no payment 
of subsequent assessments nor other circumstance that 
might be held a waiver, and the court passed only upon 
the general effect of the provision in question. Further, 
it must be. noted, the case at bar differs from those in 
which the assessment received was one levied prior to loss 
to meet losses incurred prior thereto, in that the defend- 
ant took also the amount of two subsequent assessments. 
The forfeiture is conditioned upon failure to pay assess- 
ments due at and prior to the loss, not every assessment 
that may be levied during the term of the policy. After 
loss, the relation between insurer and insured becomes 
one of debtor and creditor, not subject to this forfeiture 
clause in the policy; and, in consequence, no forfeiture 
arises from non-payment of an assessment falling due 
after loss. Seyk v. Millers’ National Ins. Co., 74 Wis., 67, 
41 N. W. Rep., 448. As plaintiff was not bound to pay 
these assessments in case his insurance was forfeited, and 
as they could not have been paid for the purpose of causing 
the insurance to reattach to the. property nor have been 
received with that understanding, all having been de-. 
stroyed, receipt of such subsequent assessments is obvi- 
ously inconsistent with reliance upon the forfeiture and 
must be held a waiver. 
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It follows that the court erred in directing a verdict for 
defendant, and we therefore recommend that the judgment 
be reversed and the cause remanded for a new trial. 


SEDGWICK and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for a new trial. 


REVERSED AND REMANDED. 


Rosert A, BaTTY ET AL., APPELLEES, v. Crry OF HASTINGS. 
BT AL., APPELLANTS. 


FinED NovEMBER 20,1901. No. 11,671. 
Commissioner’s opinion, Department No. 2. 


1. Action Quia Timet Not Barred by Statute of Limitations. A cloud 
upon the title of an owner of real property in possession thereof 
constitutes a continuing cause of action, not accruing once for 
all at the creation of the cloud, but available as a cause of action 
at all times during its existence. Hence an action to remove 
such cloud is not barred by lapse of the statutory period of 
limitation of equitable actions after the date of its creation. 


2. Subsequent Purchaser: SrEciAL ASSESSMENT: RIGHT oF ACTION. 
A subsequent purchaser of property against which a special 
assessment has been levied, may sue to establish the invalidity 
of such assessment. 


3. The Phrase “Subject to Incumbrances” in a Conveyance Means 
Valid Incumbrances. Where property is conveyed “subject to 
ineumbrances” generally, no specific incumbrances being named, 
it will be presumed that valid and subsisting incumbrances are 
refcrred to, and the grantee will not be estopped by the mere 
words of the conveyance from asserting the invalidity of an 
apparent lien existing at the date of the transfer. 


4, Petitioner for Improvement Not Estopped to Assert Invalidity of 
Assessment. No estoppel to assert the invalidity of sucb an 
assessment arises from the mere fact that the plaintiff was one 
of the petitioners for the improvement in question. 


5. Laches: Votp SPECIAL ASSESSMENT: DELAY. Delay in proceeding 


against a void special assessment does not, of itself, amount 
to laches. 
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Where acts of a municipality, alleged to. 
have been in reliance upon a petition for a public improvement, 
were done before the assessment in question was levied, at a 
time when irregularities and deficiencies in the petition might 
have been remedied, and the municipality had the power to per- 
form such acts without assessment against property benefited, 
delay on the part of the owners of assessed property in investi- 
gating and attacking the assessment will not bar their action 

- to establish its invalidity. 


7. Statute Must Be Followed Strictly. It is the settled construction 
, of the statutes of this state relating to municipal corporations 
that the several steps required to be taken in assessing the cost 
of public improvements against property benefited must be pur- 
sued strictly. 


8. Special Assessments: SIGNATURES TO PETITION Must BinD OWNERS. 
Property owners whose property will be chargéd by the estab- 
lishment of a paving district are entitled to insist that the 
several petitioners therefor sign in such a way as to be fully 
and legally bound, and no signatures which do not so bind the 
owners of the property purported to be affected thereby may 
be counted in passing upon the validity of such a petition. 


9. Former Opinions Adhered To. Leavitt v. Bell, 55 Nebr., 57, and Von 
Stecn v. Beatrice, 36 Nebr., 421, reexamined and adhered to. 


APPEAL from the district court for Adams county. 
Heard below before ADAMS, J. Ajfirmed. 


L. J. Capps, for appellants. 
J. B. Cessna and Batty & Dungan, contra. 
W.C. Lambert and James H. Adams, amici curiae. 


Argued orally by Capps for appellants; by Cessna, con- 
tra. 


Pounn, C. 


In 1892 the city council of Hastings, pursuant to a peti- 
tion purporting to be signed by the owners of a majority 
in front-feet of the property abutting upon certain streets, 
created a paving district and, after a proposition had been 
duly submitted and voted upon and bonds issued for pav- 
ing the intersections, proceeded in November, 1894, to as- 
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sess the cost of paving said district upon the property 
abutting on the several streets therein’ This suit was 
brought by some thirty-eight property owners in said dis- 
trict to have such assessment declared invalid, to enjoin 
collection of the same and to remove the clouds upon their 
several titles by reason thereof. A decree was rendered as 
prayed for, from which this appeal has been taken. 

Most of the questions raised have been passed on here- 
tofore in the many cases of this character which have been 
brought to this court, and we have only to apply the prin- 
ciples therein settled to the circumstances of this particu- 
lar controversy. The one point not previously passed on 
in this connection, or requiring independent considera- 
tion, arises upon defendants’ plea of the statute of limita- 
tions. The assessment was levied on November 9, 1894, 
and, under the terms of the statute became, if valid, a lien 
from and after that date. Suit was begun on November 
14, 1898. It is argued that plaintiffs’ cause of action ac- 
crued when the assessment was levied and the cloud cre- 
ated, and that, as the four years limited by the Code for 
commencing actions not otherwise provided for had 
elapsed, the action is not maintainable. In Layers v. 
Nason, 54 Nebr., 143, the application of the statute of 
limitations to suits to quiet title was considered, and the 
court said: “If a defendant is in the adverse possession 
of a plaintiff’s real estate, claiming title thereto, plain- 
tiff’s cause of action accrues when such adverse possession 
begins. If the defendant be out of possession, asserting 
title or claim to the real estate, the cause of action accrues 
when such claim or title is asserted. If the conveyance, 
instrument, or thing on which the assertion of title is based 
is of record, perhaps the cause of action accrues when such 
conveyance, instrument or thing is placed of record.” If 
such be a complete statement of the rule, it may well be 
argued that plaintiff’s cause of action to remove the cloud 
accrued when the assessment was levied, became of record 
and appeared and was asserted as a lien upon the property 
in the district. But it is not clear that the language 
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quoted was intended to lay down a complete rule. The 
cloud sought to be removed was an unrecorded deed and 
the court merely pointed out that in any event the cause 
of action would not accrue till the deed was recorded or 
title was asserted thereunder. Pleasants v. Blodgett, 39 
Nebr., 741, 744. Where a plaintiff out of possession brings 
the statutory action to quiet title, it is undoubtedly true 
that the statute begins to run from the time when defend- 
ant’s possession became adverse. But, while a cause of 
action clearly accrues to the owner of real property in 
possession thereof whenever a cloud upon his title is cre 
ated or an adverse title asserted, we do not think it neces- 
sarily follows that such cause of action accrues then once 
for all, so as to start the statute of limitations from that 
date. A cloud upon a title must always continue to oper- 
ate as such during the period of its existence, and, as its 
effect upon the title is continuing, the cause of action rest- 
ing on the right of the owner to have it removed would 
seem to be continuing also, and to be available at all times 
while the cloud remains. Miner v. Beekman, 50 N. Y., 
337. “The cause of action is not the creation of the cloud, 
but its existence, its effect upon the title of the owner, and 
his right to have it removed.” Schoener v. Inssawer, 107 
N. ¥., 111, 117. Hence there would seem good ground for 
holding that lapse of time after the creation of a cloud 
upon a title will not bar an action by an owner in posses- 
sion to have it removed. Quinn v. Kellogg, 4 Colo. App., 
157, 35 Pac. Rep., 49; American Emigrant Co. v. Fuller, 
83 Ia., 599, 50 N. W. Rep., 48; Hendrickson v. Boreing, 
32S. W. Rep. [Ky.], 278; Wagner v. Law, 3 Wash. St., 
500, 28 Pac. Rep., 1109. The contrary | view has been iaken 
in Indiana (Eve v. Louis, 91 Ind., 457 ), and perhaps by 
other courts, but we prefer to follow the rule established 
in New York, and to hold that where the plaintiff is in 
possession, he may sue to remove the cloud at any time 
during its existence. 

The contention of defendants that several of the plain- 
tiffs are in no position to maintain this action because 
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they owned no property in the district at the time the as- 
sessment was levied, but subsequently purchased ‘the tracts 
in respect of which they now sue, is settled adversely by 
the case of Lasbury v. McCague, 56 Nebr., 220. Nor do 
_we see how it matters that several of these purchasers 
took “subject to incumbrances.” Had they taken subject 
to this particular lien, there would be ground for assert- 
ing an estoppel. But “incumbrances” meant valid incum- 
brances, and the covenants and recitals in their deeds did 
not preclude them from insisting that the assessment in 
question had no legal standing as a charge upon the prop- 
erty. An estoppel is also claimed by reason of the fact 
that a number of the plaintiffs signed the petition for the 
establishment of the district. This of itself is not enough. 
Those who signed the petition had a right to presume that 
the city would act legally. It can not say that it relied 
on the signatures of plaintiffs to an invalid petition when 
plaintiffs intended to sign, and had every reason to sup- 
pose they were signing, a valid petition, which would not: 
be acted upon unless it received the requisite number of 
signatures; and had no intention of binding themselves in 
any other event. They asked the city to proceed lawfully. 
Such request does not estop them from objecting when the 
city has proceeded without warrant of law. The same ob- - 
servation may be made with reference to the further pleas 
of estoppel by reason of acts alleged to have been done by 
the city in reliance upon the petition and of laches by 
reason of delay in bringing this action. It might, perhaps, 
be inferred from Harmon v. City of Omaha, 53 Nebr., 164, 
and authorities there cited, that mere delay would some- 
times bar an action of this nature. But the question was 
squarely presented in Casey v. County of Burt, 59 Nebr., 
624, and it was held that where the assessment is void — 
there is no duty imposed ‘upon property owners to act 
promptly; so that in such case delay, of itself, does not 
constitute laches. In the case at bar no circumstance ap- 
pears beyond lapse of time. The acts alleged to have been 
done by the city in reliance upon the petition, namely, the 
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submission of a proposition for paving the intersections 
and the issuance of bonds to pay the cost of such paving, 
were done before the levy of the assessment in controversy, 
and at a time when irregularities and deficiencies in the 
petition might still have been remedied. Prior to levy of 
the assessment, plaintiffs were not in a position to inter- 
fere. Nor was the pendency of the work any notice to 
them that the expense had been or would be unlawfully 
charged against their property. The city had a right to 
pave without charging the cost upon abutting owners, and 
nothing occurred to impose any duty of investigating or 
objecting upon such owners while the work was in prog- 
ress. Hutchinson v. City of Omaha, 52 Nebr., 345; Har- 
mon v. City of Omaha, 53 Nebr., 164, 169. As was said in 
the latter case, “there must be both the opportunity and 
the duty to speak.” In the case at bar, several of the 
plaintiffs acquired their titles but a short time before this 
suit was begun. The others testify that they had no notice 
or knowledge of the facts as to the petition, and, to quote 
once more from Harmon v. City of Omaha, “they were 
warranted in assuming, in the absence of actual informa- 
tion that the officers would act and were acting and pro- 
ceeding legally in all respects as required by statute and 
to rest their rights on such assumption, and in so doing 
they were not guilty of laches.” Moreover, it appears that 
the original petition was kept very carelessly and was lost 
or mislaid for some time; so that, even if the fact that the 
petition and assessment proceedings were public records 
could be said to have cast a duty of investigation and in- 
quiry upon the property owners affected, we think the 
finding of the court below that plaintiffs were not guilty 
of laches is justified. Counsel has argued with no little 
force and ability that others have paid their assessments 
in full and that the statute of limitations will prevent 
such persons from recovering the amounts so paid. We 
fully appreciate this and the other unfortunate results 
which he has urged. But the primary fault is with the 
city. The special authority conferred upon it to make as- 
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sessments of this nature involves responsibility and-should 
not be exercised loosely or carelessly. Reasonable pains 
to investigate the petition and the relation of those who 
signed to the property purported to be affected would 
_ have enabled the city to make a legal assessment by cor- 
recting the petition or would have shown clearly to the 
city authorities that they had no power to proceed. We 
are not disposed to take this responsibility from the city 
and put it upon the owners of the abutting property. 
There can be no doubt that the assessment was invalid. 
It is the settled construction of the statutes of this state 
relating to municipal corporations that the several steps 
required to be taken in assessing the cost of public im- 
provements against property benefited must be pursued 
strictly. Casey v. County of Burt, 59 Nebr., 624; Leavitt 
v. Bell, 55 Nebr., 57; Horbach v. City of Omaha, 54 Nebr., 
83; Von Steen v. City of Beatrice, 36 Nebr., 421. Several 
grave defects and omissions in the proceedings leading up 
to the assessment here in question are charged. But we 
need not consider them, for the reason that the petition is 
manifestly insufficient. Property owners whose property 
will be charged by the establishment of a paving district 
are entitled to insist that the several petitioners therefor 
sign in such way as to.be fully and legally bound, and no 
signatures which do not so bind the owners of the prop- 
erty purported to be affected thereby may be counted in 
passing upon the validity of such a petition. Von Steen 
v. City of Beatriee, supra. The petition in question 
was signed by the mayor representing abutting prop- 
erty owned by the city; by the administrator of an estate 
on its behalf without any authority other than such as 
might arise from-his office; by several husbands represent- 
ing property owned by their wives; by several individual 
tenants in common on behalf of the whole tracts so held, 
without authority from or signatures of the other co- 
owners; and in one case by an owner purporting to bind 
more property than he held. These several cases fall 
clearly within the rules announced in Von Steen v. City of 
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Beatrice, and without going into detail we may say that 
careful review of the record shows that the insufficient 
signatures are more than enough to vitiate the entire peti- 
tion, and hence the assessment. 

While this cause has been under advisement, briefs have 
been submitted to us by counsel representing other munic- 
ipalities, asking us to review and overrule Leavitt v. Bell, 
55 Nebr., 57, and Von Steen v. Beatrice, 36 Nebr., 421, and 
to hold that no petition was necessary. Notwithstanding 
the full consideration of this question in Leavitt v. Bell, 
we have withheld our opinion for some time in order to 
examine those briefs and re-examine the questions they 
present. Having done so, we feel satisfied of the correct-_ 
ness of the former rulings of this court. The whole tend- 
ency of recent legislation in this state has been to give 
those who are to be assessed with the cost of paving a 
voice in the determination of how, when and where the 
improvement shall be made. The earlier statutory pro- 
visions gave plenary powers in that regard to city coun- 
cils. But more recently the advisability of reposing such 
powers in bodies of that character has been doubted. In 
Von Steen v. Beatrice the court held that the several pro- 
visions of the section of chapter 12a, Compiled Statutes, 
with respect to paving, were to be construed together, and 
that, so construed, they required a petition. Invrn®, C., in 
his dissenting opinion in Leavitt v. Bell, concedes that if 
these provisions are construed as if drawn as an entirety 
and at one time, such must be the result. The restate- 
ment and amendment took the usual unfortunate form of 
tacking on a new provision without endeavoring to recon- 
cile it to the original section. But the whole was re- 
enacted as one section, and the latter part, as the last. 
expression of the legislative will, must prevail. We think 
the course of subsequent legislation has shown that this 
was the result intended, and that the legislative policy is 
to leave this matter to the property owners affected. Sec- 
tion 97, article 1, chapter 18, Compiled Statutes, provides 
that no paving shall be done except on petition of abutting. 
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owners. Section 110, chapter 12a,Compiled Statutes,1899, 
provides that no paving shall be done if a majority of the 
abutting owners protest, and that there shall be no re- 
paving except upon petition therefor. These provisions 
are later than the one involved in the case at bar, which 
now Stands as section 55, article 3, chapter 18, Compiled 
Statutes, 1901; but they suggest what the final formula- 
tion of that section and the added provision as to a peti- 
tion were ineant to accomplish and indicate the legislative 
policy of this state. 

We therefore recommend that the former rulings of this 
court be adhered to and that the judgment be affirmed. 


SEDGWICK and OLDHAM, CC., concur. 


By the Court: For the reasons set forth in the forego- 
ing opinion, the judgment of the district court is 


AFFIRMED. 


Ricuarp 8. Horron, Trusres, vy. Stare or NEBRASKA, EX 
REL. WILLIAM HAYDEN BY AL. 


FILED NOVEMBER 20,1901. No. 12,157. 
Commissioner’s opinion, Department No. 2. 


1. Mandate. When the judgment of a district court is reversed, a 
mandate is the proper and legal mode of communicating the 


judgment and directions of the supreme court to such district 
court. 


2. Jurisdiction of Supreme Court to Alter or Modify Its Own Judg- 
ments. The jurisdiction of the supreme court to alter or modify 
its judgments continues during the whole of the term at which 
its final judgment is rendered, unless its mandate is acted upon 
in the district court. But when the mandate of the supreme 
court is acted upon and carried into effect by the district court, 
the power of the supreme court over its judgment is at an end. 


3. District Court Should Await Mandate: Watver. In order to pre- 
vent conflict, a district court whose judgment has been reversed 
should defer action until the mandate of the supreme court is 
before it, although, where both parties proceed without objec- 


Vou. 63] SEPTEMBER TERM, 1901. 35 


Florton v. State. 


tion, the irregularity in so doing without a mandate on file 
may not be taken advantage of thereafter. 


4, Order Unadvised or Irregular. When it is manifest on the face of 
the record that the court has acted irregularly and unadvisedly, 
it may, and should, so long as its jurisdiction over its own order 
continues, undo it us soon as the facts come to its notice. 


5. Rule in Case of Dismissal. The rule that the court has full power 
and control over its judgments and orders during the term at 
which they are rendered applies to an order of dismissal en- 
tered at the instance of a plaintiff. 


6. Right of Plaintiff to Dismiss Not Absolute: PowEr or Court. The 
right of a plaintiff to dismiss his action is not absolute in the 
sense that the court has no power over or discretion with 
respect to its exercise. Whenever justice to the court or its 
officers or to any of the parties requires imposition of terms 
or retention of the cause upon the docket, the court, in its dis- 
cretion, may impose such terms or refuse to permit dismissal. 


7. Diseretion to Protect Rights Not Formally Asserted in Record. 
Such discretion depends upon the existence of rights which 
would be jeoparded by dismissal, not upon the manner in which 
the court may become cognizant of them, and is not condi- 
tioned upon some formal claim or assertion of them in the 
record. 


8. Restitution: SumMMARY PROCEEDINGS. Where a party to a cause 
has obtained money or property under or by virtue of a judg- 
ment which is afterwards reversed, the court has power to 
compel restitution by summary proceedings in that cause. 

9. Restitution Matter of Right. Such restitution is a matter of right 
and does not depend upon the merits of the controversy be- 
tween the parties. 


10. Record: EVIDENCE ALIUNDE: ORDER To SHOW CausE. Where the 
record shows that money has been collected or obtained under 
and by virtue of the judgment afterwards reversed, restitution 
should be awarded as of course. Where such fact does not 
clearly appear upon the record, but is made to appear aliunde, 
the proper procedure is by order to show cause why restitution 
should not be made. . 


Error from the district court for Douglas county. 
Tried below before DickINSON, J. Reversed. 


James W. Hamilton and Richard 8. Horton, for plain- 
tiff in error. 


George E. Pritchett and Smyth & Smith, contra. 
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Argued orally by Hamilton, for plaintiff in error; by 
Smyth, contra. 


Pounp., C. 


This proceeding was brought to obtain a writ of man- 
damus commanding certain officers of the Greater-America 
Exposition to draw, issue and deliver to relators an 
unconditional warrant upon the treasurer of said corpo- 
ration for the payment to them of the sum of $10,000. The 
district court allowed the writ. Error was taken to this 
court, which held that the proceedings below were un- 
warranted and the writ improvidently allowed, reversed 
the judgment and remanded the cause. Horton v. State, 
60 Nebr., 701. A motion for rehearing having been filed 
on behalf of relators, which was not disposed of until the 
opening of the January, 1901, term of this court, a man- 
date issued on January 28. This mandate was not filed 
or docketed in the district court until March 23. Two 
days before, on March 21, the relators appeared in that 
court and procured an order of dismissal. When the 
mandate was filed, this order was set aside ex parte at the 
instance of defendant, on the ground that it had been 
rendered prematurely, and on the same day, March 23, on 
motion of the defendant Horton, supported by an afii- 
davit showing that $10,000 of the moneys of the corpora- 
tion had been paid to, and obtained by, relators under and 
by virtue of said writ of mandamus, an order issued re- 
quiring relators to show cause on or before March 30 why 
restitution of said moneys and interest thereon should not 
be awarded. The relators, having been served with said 
order, ‘appeared specially and objected to the jurisdiction 
of the court. At the hearing, the district court held that 
it had jurisdiction to render the order of dismissal on 
March 21, that it had no jurisdiction to set such order 
aside on March 23 nor to enter the order to show cause on 
the same date and sustained the objections. Errer is 
prosecuted from this ruling. 
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The argument made on behalf of relators is that as soon 
as the cause was determined in this court and a mandate 
issued, the district court was reinvested with jurisdiction 
and might properly act without having the mandate be- 
fore it; that the right of a plaintiff to dismiss, in the 
absence of some pleading, showing or claim of the adverse 
party on file entitling the latter to relief, is absolute, and 
that the order of March 21 was made with full jurisdic- 
tion, giving effect to this absolute right of dismissal; that 
even if such order was prematurely made, and the court 
had the power to set it aside, in the absence of some appli- 
cation by the defendants for relief, on file at the time, it 
should not have done so and hence, in any event, the final 
action of the court was right. We are unable to agree to 
these propositions under the circamstances disclosed by 
the record. While it is true that the Code of Civil Pro- 
cedure provides in express terms only for a special man- 
date, which is to issue where a judgment is reversed and 
a new judgment entered in the supreme court, it does not 
follow that mandates are abolished or rendered unneces-_. 
sary in all other cases. Under various names, mandate, 
remittitur, or procedendo, such process from the appellate 
court to the lower tribunal is in general use in all com- 
mon-law jurisdictions, Where a judgment is affirmed, 
indeed, the mandate has no office to perform and may be 
dispensed with. State v. Sheldon, 26 Nebr., 151. But 
where a judgment is reversed, a mandate is the usual, and 
it seems to us, the only legal method of communicating 
the ruling of the one court to the other with authority. It 
is the judgment of this court which the lower court is to 
look to, not its opinion, and it must be obvious that some 
authentic and official notification of the judgment affords 
the only sure basis for further proceedings. This is fur- 
nished by the mandate, which is “the official mode of com- 
municating the judgment of the appellate court to the 
lower court.” 13 Ency. Pl. & Pr., 887. Such, moreover, 
-is the settled and recognized practice in this state. State 
v. Sheldon, supra; State v. Omaha Nat. Bank, 60 Nebr., 
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232. As between the opinion and such official state- 
ment of the judgment in a mandate, the district court 
must be guided by the latter. Merriam v. Gordon, 20 
Nebr., 405, 408. WUence we are not able to assent to the 
proposition advanced by counsel that, in the absence of an 
express statutory requirement of a mandate, “any way in 
which the court can be satisfied of the action of the su- 
preme court will answer the purpose.” It has been held 
that where no mandate is issued, the lower court will not 
act on a certified copy of the judgment of the appellate 
court. Oregon R. & N. Co. v. Hertzberg, 26 Ore., 216, 
37 Pac. Rep., 1019. The statute recognizes a mandate as 
the proper legal mode of communication, and, assnming 
this, provides for a special mandate in certain special 
cases. The very use of the term ‘special mandate” implies 
that for ordinary cases there is to be a general mandate. 
The cases which have been cited as leading to a contrary 
conclusion are not inconsistent with this view, as we shall 
show in another connection. 

The jurisdiction of the supreme court over its own judg- 
ments and orders is, in general, the same as that of any 
other court of record, and hence it may alter or modify 
such judgments or orders and correct its mandates ac- 
cordingly at any time during the term at which they are 
rendered, unless its mandate has been filed and acted upon 
in the lower court prior to the end of the term. Bronson 
v. Schulten, 104 U. S., 410, 415; People v. Nelliston, 79 
N. Y., 688; Trowbridge v. Sickler, 48 Wis., 424, 428. 
Obviously there must be some point of time at which the 
jurisdiction of the one court ceases and that of the other 
court attaches, and, while the subject is not free from 
judicial conflict, we think the sounder rule draws the line 
at the time when the mandate is acted upon and carried 
into effect. Merriam v. Gordon, supra; People v. Nellis- 
ton, supra. But it may be observed that the weight 
of authority fixes the transfer of jurisdiction at the time 
when the mandate has been filed in the court below. Leese 
v. Clark, 20 Cal., 387; Zorn v. Lamar, 71 Ga., 85; King v. 
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Ruckman, 22 N. J. Eq., 551; Whaley v. Bank of Charles- 
ton, 5 Rich. (S. C.), 262; Ward v. Springfield Fire & 
Marine Ins. Co., 12 Wash., 631, 42 Pac. Rep., 119. And 
such rule would be equally consistent with the view we 
take of this case. Counsel in contending that the issuance 
of a mandate terminates the jurisdiction of the appellate 
court and gives jurisdiction to the lower court, point out 
that the practice in altering or modifying a judgment is 
to recall the mandate. But we think the object of this is 
to stay action thereon while the appellate court is con- 
sidering what modification shall be made, and that the 
acknowledged power’to recall the mandate before it is 
earried into effect argues jurisdiction in the appellate 
court. For these reasons, and in order to prevent un- . 
seemly conflict of authority, we think that a district court 
‘whose judgment has been reversed should defer action 
until the mandate of the supreme court is before it. 13 
En¢y. Pl. & Pr., 887; Zrowbridge v. Sickler, 48 Wis., 424; 
Wright v. King, 107 Mich., 660, 65 N. W. Rep., 556; Barn- 
well v. Marion, 56 S. C., 54, 33 S. E. Rep., 719; Lafferty v. 
Rutherford, 10 Ark., 453; Oregon R. & N. Co. v. Hertz- 
berg, 26 Ore., 216, 37 Pac. Rep., 1019; McAlpin v. Bennet, 
21 Tex., 535. If, however, both parties proceed without 
objection in the absence of a mandate, if the provisions of 
the judgment of reversal are carried out, and trial had, 
we do not doubt that the irregularity is not to be taken 
advantage of by either party in appellate proceedings: 
It is fundamental that no error is available in such pro- 
ceedings unless prejudicial, and such an irregularity 
would be technical only and without serious results. 
Many cases of that character have been cited to us, and 
we fail to perceive that they militate against our con- 
clusion in any way. As the district court entered its first 
order at a time when the mandate was not before it, and 
in the absence of any authentic record of what had been 
done in the supreme court, we think it did right in treat- 
ing such order as it would any other unadvised and im- 
provident action and setting it aside at once. All judg- 
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ments and orders of the court are under its control during 
the term at which they are rendered. In ordinary cases 
the proper, and perhaps even the necessary, course is by 
notion and notice. But, when it is manifest on the face of 
the record that the court has acted irregularly and unad- 
visedly, it may and should, so long as its power over the 
act in question continues, undo it as soon as the facts come 
to its notice. Alspaugh v. Ionia Cirewt Judge, 85 N. W. 
Rep. [Mich.], 244. And it may do this regardless of the 
_ form in which application for such action is made. Brad- 
ley v. Slater, 58 Nebr., 554. 

We think the general rule that the court has full power 
and control over its judgments and orders during the term 
at which they are rendered applies to an order of dismissal 
entered at the instance of a plaintiff, the same as to any 
other order. If the right of a plaintiff to dismiss were 
absolute and the action of the court following thereon 
ministerial only, the rule might not apply. But this right 
is not absolute in the sense that the court has no power 
over, or discretion with respect to, its exercise. On the con- 
trary, the court, in its discretion, may refuse to dimiss 
whenever justice to the court, or its officers, or to any of 
the parties,requires imposition of terms, or retention of the 
cause upon the docket. Sheedy v. McMurtry, 44 Nebr., 502, 
503; Beals v. Western Union Telegraph Co., 53 Nebr., 602. 
In the case first cited this court said: ‘The existence of 
the right of a plaintiff to dismiss at any time during the 
pendency of a cause, as a general proposition, must be 
qualified, and is not absolute in the sense that it takes the 
subject without the control of the court in which the cause 
is pending, so that it can not, within its discretion, impose 
the condition -of the payment of costs as obligatory and 
precedent to a dismissal of the action.” This discretion 
has been exercised to require payment of costs. Sheedy v. 
McMurtry, supra; to protect rights of attorneys under 
agreements as to fees, Byron v. Durrie, 6 Abb. New Cas. 
[N. Y.], 185; to protect a defendant in his plea of estop- 
pel from the danger of possible transfer of a lien, Stevens 
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v. Railroads, 4 Fed. Rep., 97; and to enable a defendant to 
obtain restitution, Lane v. Morton, 81 N. C., 38. Of course, 
there must be some real and substantial right which has 
accrued to the adverse party in the.very cause sought to 
be dismissed. Collateral consequences, such as subjection 
of the defendant to further litigation, or purposes not con- 
nected with the action in question, will not be allowed to 
interfere with the right given to plaintiffs by statute. 
Banks v. Uhl, 6 Nebr., 145. Hence, ordinarily, the dis- 
missal will be allowed as of course. Beals v. Western Union 
Telegraph Co., 53 Nebr., 602. But we know of no case 
appealing to a court more strongly for application of its 
discretionary power than one in which money or property 
has been taken under an unwarranted and improvident 
judgment, which has been reversed, and the adverse party 
is entitled to restitution. It would require convincing 
argument and strong weight of authority to persuade us 
that.a dismissal could be had as a matter of right in such 
case, before mandate filed and without reasonable oppor- 
tunity to direct the court’s attention to the claim for resti- 
tution, and the defendant thus deprived of his summary 
remedy and driven to the difficult and expensive remedy 
of another action. The discretion of the court in such 
cases is grounded on the requirements of justice to itself, 
its officers, and the adverse parties. It depends upon the 
existence of rights which would be jeoparded by dis- 
missal, not upon the manner in which the court becomes 
cognizant of such rights. The absence of a forma] claim 
or assertion thereof upon the record does not necessarily 
give the plaintiff advantage. It was within the discretion 
of the district court to refuse to dismiss the cause in order 
to protect the defendant’s right of restitution. That being 
so, it had power, during the term, to set aside an unad- 
vised dismissal for the same purpose. 

Where a party to a cause has obtained money or prop- 
erty under or by virtue of a judgment which is afterwards 
reversed, the court has power to compel restitution by 
summary proceedings in that cause. Anheuser-Busch 
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Brewing Ass’n v. Hier, 55 Nebr., 557, 558; Northwestern 
Fuel Co. v. Brock, 139 U. S., 216; Bickett v. Garner, 31 
Ohio St., 28; Hames v. Stevens, 26 N. H., 117. Such resti- 
tution is a matter of right and does not depend upon the 
Merits of the controversy between the parties, the prob- 
abilities of another judgment to the same effect, or the 
solvency of the party entitled to the restitution. Hier v. 
Anheuser-Busch Brewing Ass’n, 60 Nebr., 320; Bickett v. 
Garner, supra; Morgan v. Hart, 9 B. Mon. [Ky.], 
79. “The defendant having been put out of possession by 
an abuse of the process of the law, the law must be just to 
itself, as well as to the defendant, by restoring him to that 
of which he was wrongfully deprived. When the defend- 
ant is restored to the possession, then, and not until then, 
will the court be in condition in which it can honorably 
to itself pass upon the further rights of the parties.” Her 
v. Anheuser-Busch Brewing Ass’n, supra. In the common- 
law practice, whenever the record showed that money had 
been collected by virtue of and applied upon the reversed 
judgment, a writ of restitution issued as of course. If the 
facts were not sufficiently disclosed by the record, a writ 
of scire facias issued. United States Bank v. Bank of 
Washington, 6 Pet. [U. 8.], 8,17; Gay v. Smith, 36 N. E., 
435; Martin v. Woodruff, 2 Ind., 237. Under our practice, 
the order to show cause entered by the district court 
would be the equivalent of the latter proceeding. In the 
case at bar there is only a return of the sheriff that he 
served the peremptory writ of mandamus upon the de- 
fendants. There is no further return, and the record does 
not disclose whether the warrant was drawn, issued and 
delivered, nor whether it was paid in whole or in part. 
Did the record show compliance with the writ and pay- 
ment and receipt of the money in obedience thereto and in 
consequence thereof, restitution should be awarded as of 
course, and we should feel bound to direct a judgment of 
that nature in the district court. Anheuser-Busch Brew- 
ing Ass’n v. Hier, 55 Nebr., 557. But, as such facts are 
made to appear aliunde, we think the course entered upon 
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by the district court, namely, the order to show cause why 
restitution should not be made, was right, and that the 
court erred only in not pursuing the path it had taken. 
We are asked to make certain admissions in the briefs of 
counsel for relators the basis of a direction of judgment of 
restitution. But we do not think those admissions are so 
clear and unequivocal as to warrant us in so doing. Much 
is said in argument, by way of illustration or hypothesis, to 
which the full weight of an admission in open court ought 
not to be given. Unless an admission of counsel is made 
as such expressly with the expectation that it will be 
treated and acted on as such, or is so clear and unequivo- 
cal that its purport may not be mistaken, it should not be 
made the basis of a judgment. 

‘It is recommended that the judgment be reversed and 
the cause remanded for further proceedings under the 
order to show cause why restitution should not be ad- 
judged not inconsistent with this opinion. 


SEDGWICK and OLDHAM, CC., concur. 


By the Court: For the reasons set forth in the forego- 
ing opinion, the judgment of the district court is reversed. 
and the cause is remanded for further proceedings under 
the order to show cause why restitution should not be 
adjudged not inconsistent with said opinion. 


REVERSED AND REMANDED. 
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ScHoo.L District No. 30 orf HALL CouNTY V. SCHOOL DIS- 
TRICT OF THE Crfy OF GRAND ISLAND. 


FILED NOVEMBER 20, 1901. No. 10,387. 
Commissioner’s opinion, Department No. 3. 


1. School District: Liczens— MonEy. A school district is not entitled 
to any of the proceeds of the fines and license money collected 
under the ordinances of a city, unless some part of its territory 
is included within the territorial limits of such city. 


2. Boundaries of City: OrpINANCE. An ordinance defining the bound- 
aries of a city can not be accepted as evidence of the annexa- 
tion of contiguous territory, not included in the corporate limits 
prior to the passage of such ordinance. 


Error from the district court for Hall county. Tried 
below before THOMPSON, J. A/firmed. 


I. J. Dunn, Charles G. Ryan and kh. R. Horth, for plain- 
tiff in error. 


W. H. Thompson and Othman A. Abbott, contra. 


Dorris, C. 


This action was brought to recover from the defendant 
a portion of the fines and licenses collected by the city of 
Grand Island during the years 1893, 1894 and 1895. The 
petition alleges that part of the territory comprising 
school district No. 30 lies within the corporate limits of 
the city of Grand Island, and that it is entitled to recover 
its proportionate share of fines and license money col- 
lected by said city, which have all been paid to the de- 
fendant. A demurrer to the petition was sustained and 
the plaintiff asks us to review this ruling. 

State v. Brodboll, 28 Nebr., 254, and State v. White, 29 
Nebr., 288, are both authority to the effect that where a 
part of two or more school districts is embraced within 
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the corporate limits of a city or village, they are entitled 
to a division of the fines and license money collected by 
such municipality. The petition in this case alleges that 
a part of plaintiff’s territory was included within the 
corporate limits of the city of Grand Island by an ordin- 
ance passed by the city council in February, 1888. An 
examination of sections 95 and 99, chapter 14, Compiled 
Statutes, 1887, will disclose that there were, at that time, 
but two methods of attaching contiguous territory to a 
city of the second class. The first method required a 
request for annexation by a majority of the inhabitants of 
the territory proposed to be annexed, and an affirmative 
vote of a majority of all the members of the city council 
in favor of said annexation. The second was by proceed- 
ings in the district court. It is nowhere alleged in the - 
petition that either of these methods was pursued by the 
city of Grand Island in annexing a part of the plaintiff’s 
territory. On the contrary, what is claimed to have that 
effect is set out in the petition and is shown to be an 
ordinance which merely defines the corporate limits of 
the city. This ordinance does not, upon its face, purport 
to annex any territory not theretofore included within the 
boundaries of the city. If the proceedings alleged in the 
petition are the only proceedings undertaken to make a 
part of plaintiff’s territory a part of the city of Grand 
Island, it was wholly ineffectual; and while the city and 
the inhabitants of so much of plaintiff’s territory as is 
within the limits of the city as defined by said ordinance 
might be estopped, as between themselves, from question- 
ing their relation on account of matters alleged in the 
petition, such estoppel could not be urged against a third 
person who had done nothing to recognize the relation 
which plaintiff claims existed between this territory and 
the city. 

We are of the opinion that the district court was right 
in sustaining the demurrer, and we recommend that the 
ruling of the district court be affirmed and the case re- 
manded with directions to allow the plaintiff to amend, 
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and show, if it can, that a part of its territory is legally 
within the territorial limits of the city of Grand Island. 


AMES and ALBERT, CC., concur. - 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is affirmed, and 
the case remanded with directions to allow the plaintiff to 
amend its petition if it so elect; otherwise the judgment 
appealed from to become final. 


JUDGMENT ACCORDINGLY. 


GRAINGER BROTHERS V. First NATIONAL BANK OF SUTTON. 
FILED NOVEMBER 20, 1901. No. 10,486. 
Commissioner’s opinion, Department No, 3. 


1. Appeal: New IssuzE: WaIvER. On the trial of a case appealed from 
justice court, the plaintiff can not complain of the action of the 
court in admitting competent evidence offered by the defendant 
in support of a material allegation of the answer on the ground 
that such allegation presents a new issue not interposed in the 
justice court, where no objection was made to the answer by 
motion or otherwise, but plaintiffs joined issue thereon by filing 
a reply. Plaintiff should have moved to strike from the answer 
any new issues made in the district court which were not prop- 
erly pleaded and which he did not wish to try. 


2. Garnishment After Execution. Where, in a garnishment proceed- 
ing after judgment.and return of execution unsatisfied, the 
garnishee appears and answers and the creditor commences an 
action against him for the reason that his disclosure is unsatis- 
factory, the statute contemplates that the creditor shall in his 
petition state wherein the answer of the.garnishee is untrue 
or insufficient; but where the garnishee appears and refuses to 
answer, and suit is brought against him in justice court for 
failure to answer, and the garnishee in such suit answers by 
general denial only, and appeals to the district court from a 
judgment entered against him by the justice, and in his answer 
in the district court on such appeal, admits for the first time 
his possession of property belonging to the judgment defend- 
ant and asserting a mortgage lien against such property, the 
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plaintiff may, by his reply, put in issue the validity of the mort- 
gage. 


3. Chattel Mortgage: Contest. The validity of a chattel mortgage 
asserted by a garnishee and under which he has taken posses- 
sion of the mortgaged property, may be contested by the judg- 
ment creditor. : 


Error from the district court for Clay county. Tried 
below before Hastings, J. Reversed. 


Frank H. Woods, for plaintiffs in error. 
Thomas H. Matters, contra. 
Argued orally by counsel for both parties. 


- DUFFIE, C. 


On the 18th of July, 1895, William Griess, a merchant 
doing business in the town of Sutton, Nebraska, made to 
the First National Bank a mortgage on his stock of goods. 
This mortgage was withheld from record until September 
5, 1895. Between the dates of the making of the mortgage 
and ics filing for record, Grainger Bros., the plaintiffs in 
error, sold to Griess groceries to the amount of $183.67, 
on which there was a balance due of $128.67 at the date 
of filing the mortgage. September 6, 1895, Grainger 
Bros. obtained judgment in justice court for the balance 
due upon their account, and on the following day an ex- 
ecution was issued which was returned wholly unsatisfied 
for want of goods upon which to levy, and thereupon a 
summons in garnishment was issued and served upon the 
defendant in error, which had, on September 5, 1895, 
filed its mortgage and taken possession of the mortgaged 
property. On answer day the cashier of the bank ap- 
peared, demanded his fees, which were paid, and then re- 
fused to make any disclosure relating to property of any 
kind held by the bank belonging to Griess, but stood mute. 
September 21, 1895, Grainger Bros. brought an action in 
justice court against the bank for failure to answer as 
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garrishee. The bank appeared to the action and for an- 
swer filed a general denial. Evidence was offered on be- 
half of the plaintiffs, but the bank offered no evidence and 
judgment went against it for the sum of $136.05 and costs 
taxed at $13.25. From this judgment the bank appealed 
to the district court. The case was tried to a jury and 
verdict was returned for the defendant, upon which judg- 
ment was entered, from which judgment error is taken to 
this court. 

In its petition filed in the district court, the plaintiffs 
allege that “at the time the garnishment summons was 
served upon the said defendant bank, it had in its posses- 
sion and under its control, property of the said William 
Griess to the value of $7,000.” The answer of the defend- 
ant alleges, in substance, that it had possession of a stock 
of goods belonging to William Griess, but that it had a 
lien thereon by virtue of its chattel mortgage made to 
secure an amount due and owing it in excess of the value 
of such goods. To this answer a reply was filed which need 
not be further noticed than to state that it alleged facts 
and circumstances tending to show that the mortgage was 
fraudulent as to the plaintiff. On the trial plaintiffs ob- 
jected to any evidence being offered in support of defend- 
ant’s mortgage or the amount due thereon, for the reason 
that the only defense made in justice court was a general 
denial and that other or further defense could not be made 
in the district court. We discover no error in the ruling 
of the district court in admitting evidence in support of 
the answer filed by the defendant. If the answer raised 
other or different issues than were presented in justice 
court, the plaintiffs should have moved to strike such 
issues from the answer. Instead of doing so, they joined 
issue thereon by filing a reply, and they can not now be 
heard to object to the trial of an issue which was made 
without objection on their part. The court refused to re- 
ceive any evidence tending to show the fraudulent charac- 
ter of the defendant’s mortgage; and while the reason for 
refusing this evidence does not clearly appear from the 
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record, we understand, from the brief of plaintiffs in error, 
that the court was of opinion that the fraudulent character 
of the mortgage should have been alleged in the plaintiff’s 
petition, and could not be raised by the reply. 

In the examination of this question it will be observed 
that the action was originally commenced in justice court 
by garnishment proceedings instituted against the de- 
fendant in error. This was purely a statutory proceeding. 
Where execution is returned unsatisfied, the judgment 
creditor may file with the justice of the peace, from which 
execution issued, an affidavit to the effect that he has good 
reason to and does believe that any person or corporation 
(naming them) have property of and are indebted to the 
judgment debtor, whereupon the justice shall issue sum- 
mous as in other cases, requiring such person or corpora- 
tion to appear in court and answer such interrogatories 
as shall be propounded to him, it or them, touching the 
goods, chattels, rights and credits of the said judgment 
debtor in his, its or their possession or control. Code of 
Civil Procedure, sec. 244. If the garnishee fail to appear 
and answer, or if he appear and answer and his disclosure 
is not satisfactory to the plaintiff, the plaintiff may pro- 
ceed against him by filing a petition in his own name. 
Code of Civil Procedure, sec. 225. 

Whether an action may be maintained against the 
garnishee who appears and refuses to answer, is not a 
question in this case. It is probable that where suit is 
brought against a garnishee for an unsatisfactory answer, 
the statute contemplates that the petition filed against 
him should show wherein such answer is unsatisfactory 
or untrue; and if the bank had answered in this case 
and disclosed its mortgage claim, alleging it. to be a 
valid lien upon the debtor’s property in its possession, the 
better practice, undoubtedly, would be to require the 
plaintiffs to state in their petition any objection to the 
mortgage which they might have. The circumstances of 
the case, however, take it out of the general rule. The 
bank refused to make any answer. It is undisputed and 
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undeniable that the bank had possession of a large amount 
of property belonging to William Griess. The mortgage 
held by the bank did not give it title to the property, but 
merely created a lien thereon. The property was still the 
property of Griess, subject to any valid lien held by the 
bank. When garnished, the bank refused to answer. 
When sued, its answer was a general denial on'~ It did 
not even then state what claim it made to this property or 
by what right it was held, and it was only after appealing 
to the district court that it disclosed its claim and put the 
plaintiff in possession of the facts. Then for the first time 
it said to the plaintiffs: “We are in possession of your 
debtor’s property, but we hold it by virtue of a chattel 
inortgage to secure a debt due from Griess.” This was a 
plea in the nature of a confession and avoidance, and un- 
doubtedly plaintiffs might reply to that, saying that the 
claim which is now set up to this property is a fraudulent 
claim. This pretended lien is of no validity as against our 
demand. The exceptional circumstances surrounding this 
case, we think, demand that this rule should be applied. 
The plaintiffs could not anticipate that the defendant 
would set up a claim to the property under a fraudulent 
mortgage, if it was fraudulent, even if they knew of the 
mortgage. One is not bound to proceed upon the theory 
that his adversary will assert what is not well founded in 
law and in fact. If the mortgage is in fact frandulent, the 
plaintiffs had a right to suppose that it would not be in- 
terposed as’an obstacle to the collection of their claim, 
and when it was for the first time interposed in the answer 
of the defendant filed in the district court, the plaintiffs . 
had a right to avoid the effect of that answer, if they could, 
by pleading and showing the mortgage to be fraudulent as 
to them. — 

It is insisted that by attempting to reach this property 
by proceedings in garnishment, instead of by a direct levy 
on the property, the plaintiffs are in no position to chal- 
lenge the validity of the defendant’s mortgage. The rule 
contended for by the defendant is not applicable to the 
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circumstances of this case. It is undoubtedly true that 
one who attempts by garnishment proceedings to reach 
money due on a fraudulent sale of property made by his 
debtor can not impeach the sale or challenge the bona fides 
of the transaction. This is founded upon the well known 
principle that one can not claim the benefits of a transac- 
tion and at the same time repudiate it. One who claims 
the benefits of a sale can not deny the change of title to the 
property, any more than one can maintain conversion for 
his property and then deny title in the defendant. The 
title to mortgaged chattels, under the holding in this state, ~ 
does not pass to the mortgagee. The mortgagor is still the 
owner of the property. The interest of the mortgagee is a 
lien simply, with the right of possession. Tf the mortgage 
is fraudulent as to creditors, the lien of the mortgagee is 
ineffectual as to them, and they may garnish the mort- 
gagee if in possession, and show that the property is the 
property of the debtor, unincumbered by any mortgage 
lien, because of the fraudulent character of the transac- 
tion. Grand Island Banking Co. v. Costello, 45 Nebr., 119. 

We recommend that the judgment of the district court. 
be reversed and the case remanded for a new trial. 


AMES and ALBErt, CC., concur. 


“By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the case remanded for a new trial. 


REVERSED AND REMANDED. 
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HERMAN KOUNTZE ET AL., APPELLANTS, V. CIty OF OMAHA, 
APPELLEE. 


FILED NoVEMBER 20, 1901. No. 10,352. 
Commissioner’s opinion, Department No. 3. 


1, Special Statute: GENERAL EnacTMEn?T. A special statute relating 
to a particular subject will not ordinarily be held inconsistent 
with a general enactment of such a nature that but for the 
special statute it would have included the subject-matter of 
the latter. In such ease the general act operates according to 
its terms on all the subjects embraced therein, except the par- 
ticular one which is the subject of the special act; and this is so, 
whether the general and special provisions are contained in the 
same statute, or in independent acts adopted at the same or 
different times. 


2, Charter: Constitution. Section 110 of the Omaha City Charter 
Act, held not to be violative of any constitutional guaranty and 
to be valid. 


. 


APPEAL from the district court for Douglas county. 
Heard below before Fawcett, J. Affirmed. 


Congdon & Parish, for appellants. 
E. H. Scott and W. J. Connell, contra. 


Argued orally by Congdon, for appellants; by Scott, 
contra. 


AMES, C. 


The act of the legislature commonly and not inappro- 
priately known as the “Omaha Charter” contains the fol- 
lowing section: ‘The mayor and city council shall have 
the authority to create street improvement districts for the 
purpose of improving the streets, alleys or other public 
grounds therein, by paving, repairing, macadamizing, 
curbing and guttering, or recurbing and guttering, in such 
manner as may be determined upon. But the improve- 
ments named shall only be authorized upon the following 
conditions, to wit: The mayor and city council may order 
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such improvement except repaving, by ordinance and 
cause it to be made, when it is embraced in any district 
the outer boundaries of which shall not exceed a distance 
of three thousand feet from any of the streets surrounding 
the court house grounds of the county within which city is 
located. The mayor and city council may order such im- 
provement, except repaving, and cause it to be made upon 
any street or alley within any district in the city, but if 
a protest signed by persons representing a majority of the 
taxable feet fronting on any street or alley ordered to be 
so improved in the improvement district shall have been 
filed with the city clerk within thirty days after the ap- 
proval and publication of the ordinance ordering such 
work, then such improvement shall not be authorized. The 
mayor and city council shall order such improvement and 
cause it to be made in any district within the city, when a 
petition signed by persons representing a majority of the 
taxable feet front upon such street or alley shall have been 
filed with the city clerk.” Compiled Statutes, ch. 18a, 
sec. 110. Omitting the first sentence, this section may, for 
the purposes of this discussion, be treated as composed of 
three clauses, the first apparently conferring upon the 
mayor and council unrestricted power to require by ordi- 
nance the improvement of streets in districts the outer 
boundaries of which shall not exceed three thousand feet 
from the streets surrounding. the court house grounds; the 
second seeming to limit such power in any district, in such 
manner as to prevent its exercise in any case in which, 
within thirty days from the passage of the ordinance, a 
protest shall be filed by the persons therein mentioned ; 
and the third enabling petitioners representing a specified 
street frontage in any district to peremptorily require the 
making of the improvement. Acting pursuant to the first 
clause, the mayor and council by ordinance created two 
districts within the specified area adjacent to the court 
house and ordered them paved. Within thirty days there- 
after persons owning a majority of the taxable feet front- 
ing upon the streets in these districts filed with the city 
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clerk a written protest against making the improvement. 
The city authorities threatening and being about to pro- 
éeed with the making of the improvement, notwithstand- 
ing the protest, the persons,-or part of them, who were 
parties to that document, began this action in the district 
_ court of the county, seeking to perpetually restrain the 
city from.entering upon the execution of the work. The 
trial resulted in a judgment in favor of the defendant, dis- 
missing the action, and for costs, and the plaintiffs 
brought the cause here by appeal. 

It is first contended by appellants that the powers con- 
ferred upon the mayor and council by the first clause of 
the above quoted section of the statute are limited by the 
provisions of the second clause with respect to the protest, 
because the second is literally applicable to “any district 
in the city,” although it is conceded by them, in argument, 
that such a construction would annul the first, and in 
practical effect strike it from the enactment. We do not 
think such a construction is required or is justifiable. The 
alleged conflict between the two clauses appears to us to 
be more apparent than real. The draughtsman of the act 
and the legislature, we think, used the word “any” in the 
second clause as meaning “any other,” a sense in which it 
is not infrequently used colloquially. But whether this is 
so or not, it is a well settled rule of statutory construction 
that a special statute, relating to a particular subject, will 
not be ordinarily held inconsistent with a general enact- 
ment of such a nature that but for the special statute it 
would have included the subject-matter of the latter. In 
such case the general act operates according to its terms 
on all the subjects embraced therein, except the particular 
one which is the subject of the special act, and this is so 
whether the general and special provisions are contained 
in the same statute or in independent acts adopted at the 
same or different times. If the legislature had in such 
case intended that the general enactment should obliterate 
the special one, it is to be presumed that they would have 
made that intent known by the use of unambiguous lan- 
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guage. Sutherland, Statutory Construction, secs. 157 
and 216 et seq., and authorities cited in notes; Crune 
v. Reeder, 22 Mich., 322; Endlich, Interpretation of Stat- 
utes, sec. 399, and authorities cited. This rule has especial 
force when the conflict is alleged to arise in the same act, 
or in a single section of an act. In such cases the special 
provision is treated as an exception from the general terms 
of the statute; per Christiancy, J., in the case above 
cited. In all such cases the one controlling principle is 
to ascertain the intent of the legislature. Sutherland, 
Statutory Construction, sec. 218. It seems to us entirely 
clear that the legislature by the enactment in question 
intended to make a special regulation with respect to the 
specified area adjacent to the court house. 

It is further contended that if the construction which 
we have adopted is the true one, the act is unconstitu- 
tional and void, because of depriving the appellants of 
their property without due process of law and denying 
. them the equal protection of the law. We do not think 
that this contention can be upheld. The legislature, ex- 
cept to the extent it is restrained by the constitution of 
the state, has plenary powers over the subjects of taxation 
and of special assessments for local improvements,and may 
require, or authorize municipal corporations to require, 
such improvements to be made, at such times and upon 
such terms and conditions as they may see fit. The enact- 
ment in question makes no provision with respect to the 
cost of the improvement, or the material to be used in 
making it, or the manner of raising the money with which 
to pay for it. It would have been competent to commit 
the propriety of paving the streets of Omaha to the un- 
controlled discretion of the mayor and council in all 
cases. Instead of so doing the legislature chose to confer 
upon the property owners the rights of protest and peti- 
tion named in the act, except with respect to the specified 
area surrounding the court house. In other words, the 
act grants to a part of the taxpayers of Omaha certain 
privileges and immunities which it withholds from certain 
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others; but by so doing it deprives the latter of no prop- 
erty, immunity or protection to which they are entitled 
or which is guaranteed to them by any constitutional en- 
actment, and they suffer no injury because of the fact that 
their neighbors enjoy these things which they do not en- 
joy. The act may be capricious and in a sense unjust, 
but it does not deprive the appellants of their liberty or 
of their property, or of any right they possessed ante- 
cedently to its adoption. Nor do we think the provision 
assailed by appellants is local or special legislation within 
the meaning of our constitution. Different parts of a con- 
siderable city are affected by varying circumstances, which 
render an absolute uniformity of regulations with refer- 
ence to the pavement and drainage of streets, the con- 
struction and maintenance of sewers, the establishment 
of so called “fire limits” and the preservation of the health 
and peace, quite impracticable. To meet these varying 
conditions the city authorities must of necessity be en- 
trusted with considerable discretion, and limitations upon 
their authority with respect to certain neighborhoods and 
their inhabitants may reasonably enough, in some in- 
stances, be omitted or suspended as to other parts of the 
city and its residents. 

To what extent such variety may be introduced into 
laws for the government of municipalities, is a matter 
committed to the discretion of the legislature with which 
the courts are powerless to interfere, unless some positive 
constitutional guaranty is infringed, which we do not find 
to have been done in the case at bar.. 

We recommend that the judgment of the district court 
be affirmed. 


Durriz and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
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Grorce PETERS v. MINNIE KILLIAN. 
FILED NOVEMBER 20,1901. No. 10,380. 
Commissioner’s opinion, Department No, 3. 


Proceedings in Bastardy Purely Statutory. Proceedings in bastardy 
are purely statutory and the courts can try such issues and 
make such orders, in them, as the statute contemplates, and 
none other. A settlement between the parents of an illegiti- 
mate child, in order to be operative as a stay or termination 
of such proceedings, must be of such nature and made and 
attested in such manner as the act prescribes and the district 
court can take judicial cognizance of none other. In that pro- 
ceeding the court can not try the issue whether the father or 
the mother of the child is the more suitable.person to be en- 
trusted with its custody. 


Error from the district court for Cass county. Tried 
below before Ramsey, J. Affirmed. 


Matthew Gering and Jesse L. Root, for plaintiff in error. 


A. J. Graves, contra. 


Argued orally by Gering and Root, for plaintiff in er- 
ror; by Graves, contra. 


AMES, C. 


This is what is commonly called a “proceeding in bas- 
tardy,” pursuant to chapter 37 of the Compiled Statutes. 
In the justice’s court, as appears from the transcript of 
the justice, the defendant therein, plaintiff in error here, 
by his attorney, offered to confess judgment for the benefit 
of the complainant for the sum of $175 and costs, and 
offered to pay said sum and costs into court for her nse; 
but it does not appear that she accepted of or consented to 
such judgment or payment, or that the transaction had 
any of the features of a settlement such as is contemplated 
by section 1 of the chapter. Nor does it appear that any 
bond such as is prescribed was given or offered to be 
given to the county commissioners of the county, and in 
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the absence of such a settlement the justice is not author- 
ized to accept such a bond. The defendant was then rec- 
ognized to appear at the next term of the district court 
for the county in the manner provided by the statute. In 
the district court the defendant filed a verified answer, in 
which he admitted his paternity of the child, then born, 
and admitted that the complainant was and had hitherto 
been an unmarried woman, and averred affirmatively that 
he and the complainant had made some time previously 
“a verbal agreement” by which he was to pay her $175 in 
full settlement of all matters and differences between them, 
which amount he offered to pay to the clerk for her benefit, 
and further offered to pay all costs accrued in the cause. 
In addition to this the defendant pleaded certain matters 
tending to show, as he claimed, that he was, and that the 
complaint was not, a suitable person to have the care, cus- 
tody, nurture and education of the child, and prayed that 
he be awarded the same and that the alleged settlement 
be by the judgment of the court carried into effect. All 
this affirmative matter, together with the offers it con- 
tained, was by the court, on motion of the complainant, 
stricken from the answer. Afterwards, upon motion of 
the complainant and upon the confessions remaining in 
the answer, the court entered the usudl judgment against 
the defendant, determining the paternity of the child and 
adjudging the sums to be paid for its maintenance and 
the time and manner of their payment, and requiring the 
defendant to give security for obedience to the judgment 
in the manner provided by the statute. 

The defendant brings the case here by a petition in 
error, but we are unable to discover any error in the rec- 
ord. Proceedings in such cases are purely statutory and 
the courts can try such issues and make such orders, in 
them, as the statute contemplates and none other. A set- 
tlement between the parents of an illegitimate child, in 
order to be operative as a stay or termination of such pro- 
ceedings, must be of such nature and made and attested in 
such manner as the act prescribes, and the district court 
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can take judicial cognizance of none other. In that pro- 
ceeding the court can not try the issue whether the father 
or the mother of the child is the more suitable person to 
be entrusted with its custody. We recommend, therefore, 
that the judgment of the district court be affirmed. 


DuFFi5f and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


CARPENTER PAPER COMPANY, APPELLEE, V. NEWS PUBLISH- 
ING CoMPANY, IMPLEADED witH Hector H. TYNDALE, 
APPELLANT. 


Fitep NovEMBER 20, 1901. No. 10,436. 


Commissioner’s opinion, Department No. 3. 


= 


. Equitable Appeal: Finprnes: Revrrsat. On an appeal to this 
court in an equitable action. the judgment will be reversed if 
essential findings of fact are wholly unsupported by the evi- 
dence. It will also be reversed, if éssential special findings are 
in conflict with a general finding and the former are sufficiently 
supported by the evidence. 


Chattel Mortgage: DeLay in Firinc: Nor Voitp AGAINST CREDITORS 
Guitry oF Lacusrs. Delay in making a chattel mortgage of rec- 
ord, does not render the instrument void as against creditors 
who fail in obtaining a lien upon the property until after the 
mortgage has been filed for record and possession has been 
taken under it. 


be 


ad 


Wrong Without Tort. In the view of the law, a wrong without 
resulting damages is not a tort or legally actionable. 


= 


Agreement to Do Lawful Act. A man can not be punished for 
agreeing to do, or for doing pursuant to an agreement, an act 
which, in the absence of the agreement, he might have lawfully 
done. 


5. To Withhold Chattel Mortgage from Record. A creditor can not 
complain of the withholding of a chattel mortgage from record, 
pursuant to an agreement between the parties thereto, unless 
he make it appear that an injury has resulted from the omis- 
sion to file the instrument for record. ; 
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AprraL from the district court for Lancaster county. 
Heard below before CornisH, J. Reversed. 


John P. Maule, for appellant. 
' Stephen L. Geisthardt, contra. 


Argued orally by counsel for both parties. 
AMES, C. 


On the 17th day of January the News Publishing Com- 
pany, a corporation engaged in publishing a newspaper 
and in the job printing business in Lincoln, in this state, 
executed and delivered to Hector H. Tyndale a chattel 
mortgage upon all its tangible property, bills receivable, 
choses in action, and effects, to secure the payment of an 
indebtedness from it to the mortgagee of $6,000. Manual 
delivery of the mortgage was on the same day made to 
Troilus H. Tyndale as agent for Hector; but the instru- 
ment was not filed for record until the 12th day of the 
following March, and the mortgagor remained in posses- 
sion, conducting the business as its own until the 16th day 
of the next October, when the mortgagee went into posses- 
sion. On the 5th day of November, 1896, the Carpenter 
Faper Company recovered a judgment against the News 
Company and began proceedings in garnishment against 
one Sam E. Low, who was a member of the latter company, 
and also the clerk of the district court, and afterwards 
supplemented the procecdings by an action in equity, seek- 
ing to compel Low to account for, and pay over to the 
plaintiff, certain sums of money alleged to have been col- 
lected by Low from litigants in his court as compensation 
to the News Company for publishing in its paper notices 
required to be published in legal proceedings. The plead- 
ings underwent some mutations which need not to be re- 
cited in detail, and it is sufficient to say that the cause was 
finally tried and submitted to the court, pursuant to a stip- 
ulation of the parties, upon a petition by the Paper Com- 
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pany attacking the mortgage as being fraudulent, as 
against them and other crediters of the mortgagor, for the 
reason, among others, that it was secretly withheld from 
record by agreement of the parties to it, for the purpose 
- of enabling the mortgagor to conduct its business and ob- - 
tain credit as the owner, without incumbrance, of the prop- 
erty described in it, and alleging that the indebtedness, or 
a part of it, for which the plaintiff's judgment was recov- 
ered, was incurred during the interval between the execu- 
tion and the recording of the mortgage, and in conse- 
quence of the reliance by the plaintiff upon such apparent 
ownership. Issue was taken upon this petition, both by 
the News Company and by the mortgagee, who was a non- 
resident of the state but who appeared voluntarily. The 
petition prayed that the mortgage be adjudged fraudulent 
and void as against creditors of the mortgagor, and for the 
application of the property, or the proceeds of it, upon a 
sale, to the satisfaction of the claim of the plaintiff. After 
issue joined, but before the trial, Hector disposed of the 
tangible property for a sum more than sufficient to satisfy 

the plaintiff’s ¢laim, by a statutory foreclosure of his 
“inortgage. + 

The court by its judgment found the “facts generally in 
favor of the plaintiff and against the defendant, and that 
as a matter of law the plaintiff is entitled to the relief 
prayed in his petition.” At the request of the defendants, 
the court also made a series of special findings of fact, 
some of which may be regarded as inconsistent with the 
general finding, and one of which is complained of as de- 
fective and insufficient, because of a failure to find whether 
the debt, or any of it, to the plaintiff, was contracted dur- 
ing the time the mortgage was being withheld from the 
record; but there is no evidence that it was so contracted. 
That the point would be immaterial if the mortgage was 
assailed solely for the reason that it was omitted for a 
time from record, was definitely decided by this court in 
Forrester v. Kearney Nat. Bank, 49 Nebr., 655. The Paper 
Company did not recover its judgment until nearly eight 
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months after the instrument was filed for record, nor until 
nearly a month after the mortgagee had taken possession 
under it. With respect to the alleged agreement to keep 
the mortgage from the record, the court found especially 
as follows: “That the mortgage aforesaid given by the 
News Publishing Company was for money loaned in the 
amount described in the mortgage; that at the time of the 
execution and delivery of said mortgage the same was 
given by the News Publishing Company and its officers 
with the understanding and expectation that the same 
would not be placed on record immediately but‘should be 
held from record so as to keep the knowledge thereof from 
the public and the creditors of the News Publishing Com- 
pany; that while no binding agreement was made between 
the News Publishing Company and said Hector H. Tyndale 
for the withholding of the same from record and no con- 
sideration passed for such a promise, so that the said Tyn- 
dale was left free to place the same on record, if he had 
desired, yet at the time of taking said mortgage said Tyn- 
dale knew of the expectation of the News Publishing Co., 
in that particular and shared in the intent.” This finding 
goes to the furthest limit warranted by the evidence in . 
support of the .alleged agreement mentioned. We think 
that the use of the qualifying word “binding” is of no 
significance. In the view of the law, an agreement which is 
without consideration and which the party making is at 
liberty to keep or not as he chooses, and which is therefore 
not binding or obligatory upon him, is not an agreement 
at all. The finding, therefore, amounts to an express nega- 
tion of this allegation of the petition. But, further than 
this, it appears to the writer that it would be somewhat in- 
consistent to hold that a man may be punished for agree- 
ing to do, or for doing pursuant to an agreement, that 
which in the absence of the agreement he might lawfully 
have done. May a man be charged with wrong doing be- 
cause of having agreed to do a lawful act? But consist- 
ently with Forrester v. Kearney Nat. Bank, supra, the 
mortgage was equally valid with a new mortgage given 
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and recorded at the date when the mortgage in suit was 
filed for record and possession taken, which, as has been 
said, was before the Paper Company obtained its judg- 
ment. The Paper Company, however, insists that the above- 
quoted finding should be interpreted as finding, in effect, 
that the alleged agreement did exist, or that if not, this 
court should so find from the evidence disclosed in the 
record—and it combats the proposition just stated by argu- 
ing that on account of the agreement the mortgage was 
actually fraudulent at its inception, and, that such being 
the case, it was not validated as against creditors by mak- 
ing it of record, or by taking possession under it. The fact, 
if it had been found, would not, we think, have bettered the 
plaintiff’s case. The agreement not to make the instru- 
ment of record, supposing there to have been such an 
agreement, was not contained in the mortgage itself, nor 
alleged, found nor proved to have been any part of the 
consideration fer its execution, but was collateral to and 
independent of it. The plaintitf claims to have been de- 
frauded and injured, not by the mortage, which rested 
upon a sufficient consideration and was a valid instrument, 
but by the collateral agreement and its fulfillment. But it 
is not found nor proved that this agreement or its conse- 
quences wrought the plaintiff any injury, because it does 
not appear that he was misled by it to his damage, or that 
he extended any credit to the News Company in ignorance 
of it. When the mortgage was made of record, the agree- 
ment ended and ceased to be capable of working iniquity. 
The mortgage was thus freed from this incubus which, in 
its short life, does not appear to have inflicted any harm 
upon anybody. A fraud, whether inhering in a contract 
or not, is a wrong, but, like other wrongs, it is not in a 
legal sense a tort or actionable, unless it has resulted in 
damages to some innocent person. Cooley, Torts, page *62, 
and cases cited. Now, it is not made to appear that the 
plaintiff or any of the creditors of the News Company 
suffered any damages on account of this alleged collateral 
agreement, and consequently, now that, if it ever existed, it 
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has come to an end, it can not be made the ground of legal 
complaint. The plaintiff had judgment below as prayed 
in its petition, and the defendants appealed. 

It is recommended that the judgment of the district 
court be reversed and that the action be dismissed at the 
costs of the appellee. 


DUFFIE and ALBERT, CC., concur. 


By the Court: Yor the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and that the action be dismissed at the 


costs of the appellee. 
REVERSED AND DISMISSED. 


FarMeERS’ BANK or NEBRASKA CITY Br AL. V. ALEXANDER 
GARROW ET AL. . 


Fitep NovEMBER 20, 1901. No. 10,368. 
Commissioner’s opinion, Department No. 3. 


1. Jury: REQuEST FOR SUBMISSION: ESTOPPEL. Where a question is 
submitted to the jury by the court, after the request of a party 
for its submission, such party will not be heard to say that 
a finding thereon adverse to him is not sustained by sufficient 
evidence, 


2, Assignment of Error Not Specific. The assignment in a petition 
in error that a verdict is contrary to law is not sufficiently 
specific to entitle it to consideration in this court. 


3. Instruction. A party will not be heard to complain of an instruc- 
tion when the matter objected to in such instruction is, in sub- 
stance, embodied in one tendered by himself. 


It is not error to refuse to give an instruction tendered, 
when the same ground is covered by instructions given by the 
court on its own motion. 


Error from the district court for Otoe county. Tried 
below before RAMSEY, J. Affirmed. 
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Monroe L. Hayward, Byron Clark, C. A. Rawls and W. 
H. Pitzer, for plaintiffs in error. 


John V. Morgan and John O. Watson, contra. 


Argued orally by Clark, for plaintiff in error; by Mor- 
gan and Watson, contra. 


ALBERT, C. 


Alexander Garrow and Ernest D. Garrow, plaintiffs, 
filed their petition in the district court against the Farm- 
ers’ Bank of Nebraska City and:the Union Bank of Union, 
defendants. The essential allegations of the petition, so 
far as material at this time, are as follows: That on or 
about the 24th day of June, 1895, the plaintiffs entered 
into a contract with one Frank P. Tinney, whereby the 
latter agreed to purchase, for the plaintiffs, a carload of 
hogs and ship the same to the plaintiffs at Nebraska City, 
and the plaintiffs agreed to deposit a sufficient sum of 
money in the said Farmers’ Bank and allow Tinney to 
draw against it in the purchase and payment thereof; that 
thereupon the plaintiffs deposited $600 with the said 
Farmers’ Bank, upon the express agreement and under: 
standing, between the plaintiffs and said bank, that it was 
deposited for the sole purpose hereinbefore mentioned; 
that at the time the money was deposited, as aforesaid, the 
said Tinney was indebted to the said Union Bank in the 
sum of about $600; that the defendant banks, who were 
jointly engaged in. business, conspiring together to cheat 
and defraud the plaintiffs, wrongfully applied the amount 
deposited on the said indebtedness of Tinney, and refused 
to allow him to draw against said deposit in the purchase 
and payment of the said carload of hogs. The defendants 
filed separate answers. The Farmers’ Bank, after a gen- 
eral denial, alleged that, at the time of the deposit, one of 
the plaintiffs handed the money to its cashier, and directed 
him to transfer the proceeds to the Union Bank, and place 
it to Tinney’s credit, without any further instructions in 
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the premises; that the bank transferred the same as di- 
rected. The Union Bank, after denying most of the allega- 
tions of the plaintiff’s petition, alleged that the plaintiffs’ 
vested Tinney with the full title to the said deposit, and 
allowed him to obtain credit thereon; that Tinney had been 
engaged fora long time in buying and shipping stock, and 
had been in receipt of money from the plaintiffs, and 
others, which he received and treated as his own, and which 
he deposited and checked out in his individual name, and 
was vested at all times with full title to the money and the 
purchases made therewith; that the plaintiffs were es- 
topped, by their course of dealing, to claim any money 
which they had deposited in trust with Tinney. The affirm- 
ative allegations of the answers were denied in the reply. 
On the issues thus joined a trial was had to a jury, which 
resulted in a verdict for the plaintiffs, and from a judg- 
ment rendered thereon the defendants prosecute error to 
this court by separate petition. 

Many errors are assigned, but, under the long estab- 
lished rules of this court, only those argued will be noticed. 
One of the principal grounds ‘urged for a reversal of the 
judgment of the lower court is that the verdict is not 
sustained by sufficient evidence. But each question, on 
which it is claimed the evidence fails, was submitted to the 
jury by the court, after the defendants had tendered in- 
structions, asking the submission of such questions. It is 
a settled rule of practice, that where a party asks the 
submission of a question to the jury, and such question is 
submitted to the jury, he will not be heard to say that a 
finding thereon, adverse to him, is not sustained by suffi- 
cient evidence. Martensen v. Arnold, 78 Ill. App., 336; 
Dunlap v. Griffith, 478. W. Rep. [Mo.], 917. 

It is also urged specifically that the verdict is contrary 
to the instructions 3, 6 and 11, but that objection is not 
included in any assignment in the petition in error, unless 
it be the assignment that the verdict is contrary to law, 
which is not sufficiently specific to insure its considera- 
tion in this court. 
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Complaint of the third and fourth paragraphs of the 
charge to the jury is urged on the grounds hereinafter 
mentioned. Such instructions are as follows: 

“3. You are instructed that the Jaw is, that trust funds 
may be followed through any number of transmutations or 
changes and reclaimed by the owner, so long as such funds 
can be distinguished in the hands of the trustee or his 
assigns. And in this case, if you find from a preponder- 
ance of the evidence, that the money in question, was, by 
plaintiffs, deposited in defendant bank, the Farmers’ 
Bank of Nebraska City, and thereafter transferred to the 
Union Bank of Union, by order and under the directions 
of plaintiffs or either of them, for the sole and only pur- 
pose to pay for a carload of hogs to be purchased by said 
Tinney in the name of and for plaintiffs; and if you fur- 
ther find from the evidence that defendant banks con- 
spired together for the purpose of converting said money 
and did so convert said money to the defendant, the Union 
Bank of Union, in payment of Tinney’s overdraft at said 
bank, then your verdict should be for plaintiffs. 

“4, You are instructed, gentlemen of the jury, that if 
you find from a preponderance of the-evidence, that plain- 
tiffs entered into a contract with one Frank P. Tinney, 
on or about June 24, 1895, whereby said Tinney agreed 
to purchase for said plaintiffs a carload of hogs and 
ship the same to plaintiffs at Nebraska City, Nebraska, 
and that plaintiffs agreed with said Tinney to deposit a 
sufficient sum of money in the Farmers’ Bank of Nebraska 
City and allow said Tinney to draw against said sum for 
the purchase and payment of said hogs and that the title 
to said hogs was to be in said plaintiffs and to be shipped in 
the name of said plaintiffs; and if you further find from the 
evidence that said plaintiffs, pursuant to and under such 
agreement, deposited a check drawn on the Nebraska City 
National Bank for the sum of $600.00, with the defendant, 
the Farmers’ Bank of Nebraska City, Nebraska, for the ex- 
press purpose of permitting said Tinney to draw against 
said sum of money in payment of said carload of hogs and 
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for no other purpose; and if you further find from a prepon- 
derance of the evidence that there was an understanding 
and agreement between the plaintiffs and defendant banks, 
that said sum of $600.00, should be used and applied for 
the sole purpose of purchasing and paying for said carload 
of hogs; and if you further find that defendant banks or 
its officers entered into a collusion for the purpose of 
having said money deposited with the defendant, the 
Union Bank of- Union, and procured the same to be de- 
posited with the defendant, the Union Bank of Union, to. 
the personal credit of said Frank P. Tinney, and there ap- 
plied upon the account and overdraft of said Tinney, with- 
out consent of plaintiffs, then your verdict should be for 
plaintiffs for the sum of $600.00, with interest thereon at 
seven per cent. per annum, from the 24th day of June A. 
D., 1895, less any amount the evidence shows to have been 
paid thereon, which amount you will ascertain by compu- 
tation and fix in your verdict.” 

One objection urged against both of these instructions 
is, that they include a clause to the effect “that the hogs 
were to be purchased for plaintiffs and in their names.” The 
defendants insist that there is no evidence that such clause 
was part of the contract between the plaintiffs and Tinney. 
We are unable to see how the defendants were prejudiced 
by this clause being included in the instructions. There is 
certainly evidence to the effect that the hogs were to be 
purchased for the plaintiffs; whether they were to be 
purchased in their names is wholly immaterial. If, in 
presenting the plaintiffs’ theory of the case, the court in- 
cluded more than it should have included, it might have 
afforded the plaintiffs just cause of complaint, had the 
verdict been the other way, but .it certainly could not 
operate to the prejudice of the defendants. The specific 
objection to instruction No. 4 is, that there was no evidence 
to warrant the submission to the jury of the question of 
colbusion between the banks. It is a well established rule 
that instructions are to be considered as a whole. Taking 
the fourth instruction as a whole, as regards the part ob- 
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’ jected to,.in our opinion it does not differ materially from 
the first and second instructions asked by the defendant, 
which are as follows: 

“J, You are instructed that to entitle plaintiffs to a 
verdict in their favor it is necessary that you find from the 
evidence that the defendant banks, each knowing that the 
money in dispute belonged to plaintiffs and that the 
plaintiffs were the real owners after they had it credited 
to Tinney, agreed the one with the other to convert it to 
the use of the Union Bank of Union; and that the act of 
the Union Bank in retaining said money was the result of 
said agreement and if you believe from the evidence that 
the defendant, Farmers’ Bank, by its officers, did not so 
agree, collude and conspire with the defendant, Union 
Bank, your verdict should be for the Farmers’ Bank, de- 
fendant. 

“2. Before you find a verdict for the plaintiff you must 
believe from the evidence that each of the defendants took 
part in the conversion or that one of them converted it as 
a result of an agreement to which each defendant was a 
party and that said funds were trust funds and actually 
belonged to plaintiffs.” 

Defendants, having asked the submission of the question 
of collusion to the jury, can not now complain that the 
court adopted their theory and submitted it. American 
Fire Ins. Co. v. Landfare, 56 Nebr., 482; City of Omaha v. 
Richards, 49 Nebr., 244; Jonasen v. Kennedy, 39 Nebr., 
313; Richards v. Borowsky, 39 Nebr., 774. 

There is the further objection that the verdict is con- 
trary to instructions 3 and 4. So far as that objection 
relates to instruction No. 3, it is already disposed of. So 
far as it relates to No. 4, it is confined to the proposition 
that there is no evidence of collusion to procure the deposit 
to be made to the personal credit of Tinney. As we have 
already seen, the defendants requested the submission of 
that issue to the jury, and they can not now be heard to 
say that the adverse finding thereon is not sustained by 
sufficient evidence. 
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It is urged on behalf of the Farmers’ Bank, thatdt simply 
performed its duty in the premises and followed the in- 
structions of the plaintiffs, therefore it is not liable. If it 
were in collusion with its codefendant, it is certainly 
liable with its codefendant. The question of collusion was 
submitted to the jury by the court after the defendants 
themselves, as we have seen, had requested its submission. 
Therefore we are not permitted to disturb the finding of 
the jury on that question. 

The defendants also complain of the refusal of the court 
to give an instruction, tendered by them, on the question 
of estoppel. In our opinion, the question is fully covered 
by paragraph six of the instructions given by the court on 
its own motion ; hence the refusal to give that tendered by 
the defendants was not error. 

After a careful examination of the record in this case, 
we would say that we not only fail to find reversible error, 
but feel satisfied that the affirmance of the judgment will 
work no injustice. We therefore recommend that the judg- 
ment of the district court be affirmed. 


Durriz and Amgs, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


ELLEN S. BEALL, APPELLANT, y. CHARLES McMrnemy, 
APPELLEE. 


FiInED NOVEMBER 20, 1901. No. 10,434. 
Commissioner’s opinion, Department No. 3. 


1. Dower-Limitation, Ten Years. An action for dower in the dis- 
trict court is within the statute of limitations and must be 
brought within ten years from the time it accrued. 


2, Tenant in Common: Enrry. The rule that an entry by one tenant 
in common is the entry of all the cotenants has no application 
where there is an actual ouster of the other cotenants or ‘some 
act deemed by law equivalent thereto. 
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3. Ouster Question of Fact. Ouster is a question of fact to be deter- 
mined from the evidence. 


4. Evidence Sufficient. Evidence examined, and held sufficient to 
warrant a finding of ouster. 


APPEAL from the district court for Washington county. 
Heard below before PowELL, J. Affirmed. 


A. C. Wakeley and John Lothrop, for appellant. 


Walton & Mummert and Osborn & Aye, contra. 


ALBERT, C. 


This action was brought by the appellant to recover 
dower in certain lands in Washington county. A trial to 
the court resulted in a finding and decree for the defend- 
ant, and the plaintiff brings the case here on appeal. 

The determination of one question will dispose of this 
case, and that question is whether plaintiff’s cause of 
action was barred by the statute of limitations when this 
case was commenced. If it was, the decree of the district 
court should be affirmed; if not, it should be reversed. 
This question involves two others, namely, whether an 
action in the district court for the recovery of dower is 
within the statute, and, if so, whether the statute had run 
in this case. We shall consider these two questions in 
their order. 

1. Plaintiff cites many cases in support of the proposi- 
tion that an action for the recovery of dower is not within 
the statute of limitations. But none of those cases, so far 
as we have been able to examine, are based on statutes 
worded like ours, and for that reason lose much of their 
force. While many of the earlier cases hold that actions 
for the recovery of dower are not within the statute, the 
trend of modern authority is in the other direction. Proc- 
tor v. Bigelow, 88 Mich., 282; King v. Merritt, 67 Mich., 
194; Beebe v. Lyle, 73 Mich., 114; Tuttle v. Willson, 10 
Ohio, 26; Care v. Keller, 77 Pa. St., 487; Rice v. Nelson, 
97 Ia., 148. A study of our own statute makes it difficult 
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to conceive of a case that does not fall within its limits. 
After specific provisions as to the time within which cer- 
tain actions may be brought, comes section 16 of the Code 
of Civil Procedure, which is as follows: “An action for 
relief not hereinbefore provided for, can only be brought 
within four years after the cause of action shall have ac- 
‘erued.” From the.section quoted, it seems clear that the 
legislature intended to cover every form of action. Sec- 
tion 6 of the Code, as it stood at the time of the trial of this 
case below, was as follows: “An action for the recovery of 
the title or possession of lands, tenements or heredita- 
ments, can only be brought within ten years after the cause 
of such action shall have accrued. This section shall be | 
construed to apply also to mortgages.” In Gatling v. Lane, 
17 Nebr.,80, Judge MAXWELL, construing this statute,says: 
“The statute is now held to be a statute of repose, which is 
available against the enforcement of stale demands. * * * 
The effect of the statute is to quiet titles to real estate, 
** Tf noaction is commenced within the statutory period 
the occupier obtains an absolute right of exclusive pusses- 
-sion of the premises, not only against the former owner 
but all the world.” The language of the statute, as well as 
the construction placed upon it by this court, is sufficiently 
comprehensive to include claims for dower. In our opin- 
ion, an action for the recovery of dower is within the 
statute of limitations, and barred if not brought within 
ten years from the time it accrues. 

2. It sufficiently appears from the evidence that the 
plaintiff was married to Robert T. Beall in 1862, and that 
he died in 1875; that from 1863, to the time of his death, 
he and the plaintiff resided together in this state as hus- 
band and wife; that at the time of the death of her hus- 
band he and one Ef. A. Allen were seized in fee of the land 
in controversy, each owning an undivided one-half. Some 
two years after the death of the said husband the whole of 
the land was sold for taxes to J. H. Hungate, who after- 
ward, on December 22, 1881, conveyed the premises to the 
defendant. In June, 1882, the defendant procured a con- 
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veyance from E. A. Allen of his undivided one-half in the 
premises, and in July or August following entered upon 
the premises, made some improvements and continued in 
possession until the following December, when he con- 
veyed to another party, who at once entered upon the land 
and continued in possession for about five years and then 
reconveyed to the defendant, who at once entered upon and 
continued in possession of the land until the trial of this 
suit in the lower court. Thus, it will be seen, that at the 
time the defendant went into possession he held two deeds, 
—one from Hungate to the whole of the land, and one from 
Allen, the cotenant of plaintiff’s husband, to an undivided 
one-half. Hungate had only a tax title, and could convey 
no greater title to the defendant than he had himself. 
But a tax deed, or a deed based thereon, is sufficient to give 
color of title. Lantry v. Parker, 37 Nebr., 353; T’wohig v. 
Leamer, 48 Nebr., 247. 

But plaintiff insists that the defendant must be pre- 
sumed to have entered upon and held the land under his 
valid title to an undivided one-half of the land, and, there- 
fore, his entry and possession was the entry and possession 
of all the cotenarits, and not adverse to the plaintiff. As 
a general rule, the entry and possession of one tenant in 
common is the entry and possession of all, and therefore 
not adverse.- But the rule has no application where there 
has been an actual ouster of the cotenant, or some act 
equivalent thereto. 1 Am. & Eng. Ency. Law [2d ed.], 801, 
and cases there cited. Ouster is a question of fact, which 
involves, to some extent, the intentions and motives of the 
party in possession. Highstone v. Burdette, 54 Mich., 329; 
Cummings v. Wyman, 10 Mass., 464. The evidence shows 
that, some fourteen years before the commencement of this 
action, the defendant took possession of the land; that 
within six months he conveyed it to another, who at once 
entered upon and took possession and continued in posses- 
sion for about five years, when it was reconveyed to the de- 
fendant, who again took possession and held the same until 
the trial of this case. During all these fourteen years the 
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defendant, and those claiming under him, had the exclusive 
possession of the land andthe exclusive enjoyment of the 
rents and profits. A sale of the land by one tenant in com- 
mon has been held to amount to an ouster of his cotenants. 
Culler v. Motzer, 13S. & R. [Pa.], 356, 15 Am. Dec., 604. It 
is not necessary to go to that length in this case. It is suffi- 
cient to say that, in our opinion, the sale of the land by the. 
defendant fourteen years before the commencement of this 
action, coupled with the other facts and circumstances 
mentioned, is sufficient to warrant a finding of ouster, or 
of acts equivalent thereto, and that plaintiffs cause of ac- 
tion was barred by the statute of limitations. 

It is recommended that the decree of the district court 
be affirmed. 


DuFFI£ and AMES, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is 
AFFIRMED. 


Epwarp J. SMITH, TRUSTEE, APPELLEE, V. JONAH B, ALLEN 
ET AL,, APPELLEES, IMPLEADED WITH JAMES A. OLLIS, 
JR., ET AL, APPELLANTS. 


Firep NOVEMBER 20,1901. WNo. 10,521. 
Commissioner’s opinion, Department No. 3. 


1. Denial: Issuzk. A denial, though coupled with an allegation show- 
ing a lack of knowledge of the matters denied, is sufficient to 
raise an issue. 


INFORMATION AND BELIEF. A party entering such 
denial is not required to state that he makes the same on in- 
formation and belief, nor to allege a lack of knowledge or in- 
formation sufficient to form a belief. 


3. Cross-Petition: FAmuRE To TRAVERSE: FINDING: SUFFICIENT EvI- 
DENCE. A party failing to plead to a cross-petition, the court 
having jurisdiction of his person, will not be heard to say that 
an adverse finding thereon is not sustained by sufficient evi- 
dence. 
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: Notice. A cross-petition was filed after the answer day 
fixed by the summons. Thereafter some of the other defendants 
filed answers to the original petition, and were represented by 
attorneys at the trial of the case. Held, That such defendants 
are chargeable with notice of the filing of the cross-petition 
and, as to them, no summons thereon was required. 


APPEAL from the district court for Douglas county. 
Heard below before Fawcett, J. Reversed in part. 


J. W. Hiller and EF, J. Clements, for appellants. 


Tibbets Bros., Morey & Anderson and James H. Van 
Dusen, contra. 


Argued orally by Hiller, for appellants; by T'ibbets Bros. 
and Van Dusen, contra. 


ALBERT, C. 


The plaintiff, Edward J. Smith, brought this action as 
trustee of the estate of Philo R. Hurd, deceased, against 
the defendants, W. B. Van Sant, James A. Ollis, G. W. 
Stancliffe and others, not necessary to mention, to fore 
close a real estate mortgage. The defendant Van Sant 
filed an answer and cross-petition, asking the foreclosure 
of another mortgage on the same property. The other de- 
fendants above named each filed an answer to the petition, 
but failed to plead to the cross-petition. A trial was had, 
resulting in a finding and decree for the plaintiff and the 
cross-petitioner, in accordance with the prayer of their 
respective petitions. The case is here on appeal. 

One ground urged for a reversal of the decree is that the 
evidence fails to show that no action at law had been had 
for the recovery of the debts secured by the respective 
mortgages. That such fact must be alleged, and, if denied, 
proved, to warrant a decree of foreclosure, is too well es- 
tablished to admit of controversy. Jones v. Burtis, 57 
Nebr., 604; Kirby v. Shrader, 58 Nebr., 316. That it 
was not proved in this case is conceded. But, on behalf of 
the plaintiff, it is urged that such fact is alleged in his 
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petition and is met by no sufficient denial in the answers. 
The allegation referred to is made in paragraph 6 of plain- 
tiff’s petition. The answers of the appellants, among other 
things, each contain the following: “Relating to the al- 
legations in said petition contained in paragraphs 1 to 10, 
inclusive, he (the defendant) has no personal knowledge 
and denies each and every allegation therein.” Plaintiff 
contends that a defendant has no right to interpose an 
unqualified denial, except on positive knowledge, and lack- 
ing positive knowledge, he must deny on information and 
belief or allege.a lack of knowledge or information sufii- 
cient to form a belief. That such rule prevails in many of 
the code states is true; but it is based on a statutory re- 
quirement to that effect which is not to be found in our 
Code of Procedure. As regards denials, the only require- 
ment of our Code is that contained in section 99, which is 
as follows: “The answer shall contain: First—A general 
or specific denial of each material allegation of the peti- 
tion controverted by the defendant. Second—A statement 
of any new matter constituting a defense, counter-claim, or 
set-off, in ordinary and concise language and without repe- 
tition.” ‘It will be seen that no specific provision is 
made for a denial, where the defendant lacks positive 
knowledge, or upon information and belief. However 
wise such provision might be, this court has no authority 
to supply it. Are we to infer then, from this, that the 
authors of the Gode intended to force the defendant to the . 
alternative of admitting allegations of the truth of which 
he had no knowledge, or to verify an unqualified denial of 
such matters? We think not. It seems to us to be more 
consistent with the spirit of the Code to permit the defend- 
ant to spare his conscience by a disclaimer of knowledge, 
and at the same time enter a denial for the purpose of put- 
ting the plaintiff to the proof of his allegations. - The de 
nials were sufficient in this case, and the failure of the 
plaintiff to establish the allegation mentioned is fatal to 
his decree. The other questions discussed in this connec- 
tion are not likely to arise on another trial. 
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As regards the cross-petitioner, Van Sant, the defend- 
ants, having failed to plead to his cross-petition, will not 
now be heard to say that any of the allegations therein 
contained are not established by the evidence. Gadsden v. 
Thrush, 56 Nebr., 565. But the defendants insist that the 
decree in favor of Van Sant must be reversed, because his 
cross-petition was filed after the answer day fixed by the 
summons served on them. In support of this proposition 
they cite Havemeyer v. Paul, 45 Nebr., 373. That case is 
not in point. There the supplemental petition was filed 
after the answer day and after the defendant had an- 
swered. After answering, he made no further appearance 
in the case. In the case at bar, the defendants filed an- 
swers to the plaintiff’s petition after the cross-petition of 
Van Sant was filed, and were present, by their attorney, at 
the trial of the case. Under such circumstances, they are 
chargeable with notice of the filing of the cross-petition 
and no summons thereon was required, so far as they are 
concerned. ; 

It is recommended that the decree in favor of the cross- 
petitioner, Van Sant, be affirmed, and that in favor of the 
plaintiff be reversed and the cause be remanded for further 
proceedings according to law. 


DUFFIE and AMES, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, that portion of the decree of the district court in 
favor of the cross-petitioner, Van Sant, is affirmed, and 
that portion of the decree in favor of the plaintiff is re- 
versed, and the cause remanded for further proceedings 
according to law. 

JUDGMENT ACCORDINGLY. 
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MartTua A, GOODING v. Lewis BE. RANSOM. 
Fitep DrcemBer 4, 1901. No. 10,360. 


1. Order of Sale Unnecessary. A decree of foreclosure constitutes 
the authority of a sheriff to sell the property therein described, 
and an order of sale need not issue. 


2. Failure to Note Date of Receipt Does Not Invalidate Sale. The 
failure of a sheriff to note on an order of sale the hour of the 
day on which the order came into his hands, will not invalidate 
the sale, , 


3. Order of Sale: Time of RETuRN. A decree is not invalidated, 
merely because the order of sale contains no provisions as to 
the time such order is returnable. 


4, Error Not Presumed. Error will not be presumed, but it must 
affirmatively appear. 


Error from the district court for Cedar county. Tried 
below before Evans, J. Affirmed. 


Addison M. Gooding, for plaintiff in error: 


The error taken arises upon confirmation of the sale of 
certain real estate in the village of Hartington. The record 
will disclose the following facts, orders, sales, etc.: Decree 
was rendered April 18, 1896, and stay of nine months 
taken. First order of sale issued March 10, 1897; certifi- 
eates and copy of appraisement filed March 11, 1897. 
Second order of sale issued August 17, 1897, and the first 
order returned: “No sale for want of bidders.” There 
were no certificates asked for or filed, but on the 26th day 
of August an instrument relative to the appraisal was 
filed ; second order of sale returned September 29, 1897. 

We will consider the first and second assignments of 
error together. Combined they are: “The order of sale 
does not conform to the decree of the court and the manner 
of sale of the property was not in accord with the decree 
and order of sale.” The decree shows that the mortgage 
covers a “strip eighty-seven feet deep off the east or front 
end of said lots 4, 5 and 6, of block 48, of the village of 
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Hartington,” together with an additional part of said lot . 
4. The decree then provides that “eighty-seven feet 
deep, the east end of lots 5 and 6, in block 438,” shall be 
offered for sale first. The land then ordered to be first sold 
is simply a line on the earth’s surface, on the east end of 
said lots 4 and 5, eighty-seven feet deep. The tract to be 
sold is described by but one dimension, and that is depth 
on the east boundary thereof. The decree next provides 
that the “balance of said premises” are to be sold. If the 
court considers this to mean the remainder or some part of 
said lots 4 and 5, and that is the only syntactical construc- 
tion, then it follows that the manner of sale was not in 
accordance with the decree and order of sale based thereon. 

Third assignment—Property not sold as directed by 
order. The order of sale requires that eigthy-seven feet off 
of said lots 4, 5 and 6 be first sold. The return thereto 
shows. that but eighty-seven feet off of said lots 4 and 5 
were first sold. Beatrice Paper Co. v. Beloit Iron Works, 
46 Nebr., 900, 904. 

Fourth assignment—The hour of receiving the order of 
' gale was not indorsed thereon. This, under the ruling of 
the court in Burkett v. Clark, 46 Nebr., 474, becomes ma- 
terial. 

Fifth assignment—The order of sale was not made re- 
turnable, as provided by law. This is a material defect. 
The same should be returnable in sixty days.. Burkett v. 
Clark, supra. If the clerk could extend the time to the 
first day of the following term of the district court, he 
could extend the time indefinitely and perpetuate a cloud 
upon the defendant’s title, in case of a fraudulent or 
wrongful sale. Code of Civil Procedure, sec. 510. 

Sixth assignment—There was no application for clerk’s, 
etc., certificates as to liens and incumbrances. Under the 
ruling in Burkett v. Clark, supra, this requirement is as 
well for the benefit of the defendant as of the plaintiff. 
The sheriff has no authority to advertise the property for 
gale before this is done. Unless this is done, the defend- 
ant has no basis for a motion to set aside and vacate the 
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appraisement, and is deprived of that right under the rul- 
ing of this court, upon objections to confirmation of sale. 

Seventh assignment—There was no copy of appraisal 
filed, as required by law. The return of the sheriff shows 
that on the 26th day of August, 1897, notice of sale was 
caused to be published. There was no attempt to file a 
copy of appraisal before that day. The filing of such be- 
fore notice of sale is caused to be published is essential. 
Burkett v. Clark, 46 Nebr., 475. However, on said day, 
there was an instrument in writing, relating to the prop- 
erty in question, but there was no indorsement thereon 
showing the same to be a copy of appraisement. We sub- 
mit that a copy of any instrument must be shown to be 
such in some way, by some indicia, before it can be recog- 
nized as such and action taken upon it as upon the orig- 
inal. 

We respectfully contend that the sale should be set aside 
and the costs taxed to the defendant in error. 


Elberti Ready and Homer A. Miller filed no brief contra. 


Norval, C. J. 


This proceeding was taken to review the order of the 
court below confirming the sale of real estate made by the 
sheriff under a decree of foreclosure. The contention is 
that the order of sale does not conform to the decree, in 
that the decree designated which portion of the property 
should be first offered for sale, while the order of sale 
contained no such provision. But this variance is im- 
material, since’ the issuance of an order of sale was 
- wholly unnecessary. The decree constituted the au- 
thority of the officer to make the sale, and it disclosed 
that the part of the property required to be first of- 
fered was the only tract sold, the remaining portion of 
the premises not having been sold for want of bidders. 

The sheriff failed to note in his return the hour of the 
day the order of sale came into his hands. But the omis- 
sion did not vitiate the sale, and Burkett v. Clark, 46 
Nebr., 474, does not so hold. 
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Nor is the sale invalidated because the order of 
sale contained no provision that it should be returned 
within sixty days from its date. The sale was had and 
return made within the period specified, which was suffi- 
cient. The statute prescribes the time within which a 
sheriff shall make the sale of real estate and file his re- 
turn, and the order of sale need not contain any provision 
upon the subject. 

Objection is made that there were no applications to 
the county clerk, clerk of the district court and county 
treasurer for certificates as to liens and incumbrances 
against the property. This point is not available, because 
the transcript before us dces not purport to be a complete 
copy of the entire record below. The clerk of the district 
court merely certifies that the transcript contains copies of 
certain enumerated papers and proceedings in the case. 
Error must affirmatively appear. It will not be presumed. 
Yor the same reason we can not consider the objection that 
no copy of the appraisement was filed in the time required 
by law. 

The order of the court confirming the sale is 


A IRMED. 


McCormick HARVESTING MACHINE COMPANY VY. WILLIAM 
M. DuNN. 


FILED DECEMBER 4, 1901. No. 10,510. 


1. General Exemption from Forced Sale. To any head of a family 
who has neither lands, town lots nor houses subject to execu- 
tion as a homestead there is exempt from forced sale on exe- 
cution personal property not exceeding $500 in value. 


2. Trover: Fase INVENTORY AND OaTH No DereEnsE. To an action 
for conversion against an officer for releasing a levy upon ex- 
empt personal property, it is no defense that the inventory and 
oath of the debtor filed under section 522 of the Code of Civil 
Procedure are untrue. 


Error from the district court for Franklin county. 
Tried below before BEALL, J. Affirmed. 
10 
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John P. Maule and H. H. Wilson, for plaintiff in error. 
No appearance contra. 


Norval, C. J. 


Plaintiff in error was plaintiff below. A single ruling 
is presented for review, and that is, did the district court 
err in sustaining a general demurrer to the petition and 
dismissing the action? The petition alleges, in effect, that 
plaintiff recovered a judgment against one William B. 
Carpenter, before a justice of the peace, in the sum of 
$124.57; that an execution was issued on said judgment 
and delivered to William M. Dunn, the defendant herein, 
as sheriff, for service; that he thereupon levied and took 
into his possession two mules, four horses and two sets of 
harness, of the value of $250; that afterwards Carpenter 
claimed said property was exempt from levy and sale 
under the writ by virtue of section 521 of the Code of Civil 
Procedure, and duly filed an inventory, under oath, for 
the whole of his personal property, in compliance with and 
pursuant to section 522 of said Code; that the sheriff 
called three disinterested freeholders, who appraised the 
value of the property so inventoried at $401; and that 
thereupon the officer discharged said levy, released the 
property seized and delivered the same to Carpenter, and 
then returned the execution wholly unsatisfied; that the 
latter during all of said time was a resident of this state 
and head of a family, and owned a lot and a house thereon 
in which he lived with his family and occupied as a home- 
stead, of which facts, when Carpenter filed his said affidavit 
and inventory, plaintiff informed the sheriff, and warned 
him not to release the property from the levy, and the 
officer agreed not to do so if plaintiff would execute to him 
an indemnifying bond against loss or damages, which plain- 
tiff did, yet the defendant released his said levy; and that 
by reason thereof plaintiff is unable to collect the said 
judgment. 
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By section 521 of the Code of Civil Procedure, there is 
exempt from forced sale, on execution, to all heads of 
families, who have neither lands, town lots nor houses sub- 
ject to exemption as a homestead, the sum of $500 in per- 
sonal property. Carpenter, the debtor, duly filed an 
inventory of his property, under oath, pursuant to section 
522 of said Code. The property was thereupon appraised 
at a sum less than $500. Therefore, under the provisions 
of section 523 of said Code, Carpenter was entitled to a 
return of all the property seized under the execution, un- 
less the inventory and affidavit thereto attached were not 
conclusive upon the officer. That he may not assail them 
or question their truthfulness, has been distinctly held by 
this court. People v. McClay, 2 Nebr., 8; Smith v. John- 
son, 43 Nebr., 754; Daley v. Peters, 47 Nebr., 848; Kriesel 
‘vy, Eddy, 37 Nebr., 63; Bender v. Bame, 40 Nebr., 521. With 
the rule announced in these decisions we are content. The 
petition failed to state a cause of action, and the demurrer 
thereto interposed was properly sustained. 


AFPIRMED. 


Davip M. Haverty v. STATE OF NEBRASKA, EX REL. ED 
HALPIN. 


FILep DECEMBER 4, 1901. No. 12,365. 


1. Title of Act. Legislation which is not within the scope of the 
title of the act is unconstitutional. 


2. Amendment: REPEAL. No law can be amended, unless the new 
act contains the section or sections so amended, and the sec- 
tion or sections so amended shall be repealed. 


3. Unconstitutional Statute. That portion of section 11, article 2, 
chapter 13, Compiled Statutes, relating to the election of an 
assessor for county purposes in cities having more than 25,000 
and less than 40,000 inhabitants, is inimical to section 11, article 
3, of the constitution, and is void. 


Error from the district court for Douglas county. Tried 
below before ESTELLE, J. Affirmed. 
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George W. Shields, for plaintiff in error. 
John C. Cowin, contra. 


Norval, C. J. 


The state, on the relation of Ed Halpin, instituted a pro- 
ceeding in mandamus in the court below to compel the re- 
spondent, as county clerk of Douglas county, to name in 
the notices of the general election in November, 1901, the 
office of county assessor for each of the six precincts of the 
city of South Omiaha, to be filled at said election. At the 
hearing a peremptory mandamus was issued as prayed, and 
the respondent has prosecuted error therefrom. 

Douglas county is under the commissioner system of 
government. The city of South Omaha has six wards, and . 
the same number of voting precincts, and the sole question 
presented for consideration is whether one or six county 
assessors are to be elected from said city. Section 7, chap- 
ter 26, Compiled Statutes, entitled “Elections,” provides, 
inter alu, that “in counties not under township organiza- 
tion, one (1) county judge, one (1) sheriff, one (1) cor- 
oner, one (1) county treasurer, one (1) county clerk, one 
(1) county surveyor, one (1) county superintendent of 
public instruction shall be elected in the year eighteen 
hundred seventy-nine (1879) and every second year there- 
after, and in each precinct two (2) justices of the peace 
and two (2) constables shall be elected in the year eigh- 
teen hundred and seyenty-nine (1879) and every second 
year thereafter, except as hereinafter provided, and one 
(1) assessor, and one (1) overseer of highways for each 
road district shall be elected in the year eighteen hundred 
and seventy-nine (1879) and annually thereafter, and one 
(1) county commissioner shall be elected annually who 
shall serve three (3) years.” It is plain enough that the 
foregoing requires the election annually of an assessor in 
each precinct. The statute is not susceptible of any other 
legitimate construction, which is conceded by respondent; 
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but his counsel invokes the provisions of section 11, article 
2, chapter 13, Compiled Statutes, relating to cities having 
populations between 25,000 and 40,000, within which class 
is the city of South Omaha. This section declares that 
“precinct lines in that part of any county, not under town- 
ship organization, embraced within the corporate limits of 
any city governed under the provisions of this act,shall cor- 
respond with the ward lines in such city, and such precinct 
shall correspond in number with the wards of the city and 
be co-extensive with the same. Provided; that when a 
ward is divided into election districts, the precinct corre- 
sponding with such ward shall be divided so as to corre- 
spond with the election district. And provided further; 
that no justice of the peace or constables shall be elected 
in such precinct, and every such city shall constitute a dis- 
trict for the election of justices of the peace and con- 
stables, and in every such district there shall be elected 
two justices of the peace and two constables at the 
times provided by law for the election of such officers 
in other districts. All cities of this class shall con- 
stitute one precinct for the election of an assessor, for 
county purposes only, who shall be elected at the same 
time and in the same manner as the election of assessors 
in other precincts of said county.” While the city 
of South Omaha is divided into six. wards and as 
many precincts, the section of the act by which it is 
governed, copied above, expressly provides that in all 
cities of the class to which South Omaha belongs one 
assessor shall be elected for county purposes only. In that 
respect it is in conflict with the provisions of section 7, 
chapter 26, Compiled Statutes, already referred to. If the 
provisions of said section 11 relating to the election of 
assessor are valid legislation, then the writ was wrongfully 
issued, and the judgment must be reversed. Said provision 
is assailed by relator as being unconstitutional upon two 
grounds. First. It is not embraced within the title of the 
act, which is “An Act, to incorporate cities of the first 
class, having less than forty thousand and more than 
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twenty-five thousand inhabitants and regulating their 
duties, powers and government.” It is fundamental that 
legislation which is not within, but is outside of and 
foreign to, the scope and purpose of the act of which it 
forms a part, as expressed in the title thereof, is in viola- 
tion of section 11, article 3, of the constitution, which de- 
clares that “no bill shall contain more than one subject, 
and the same shall be clearly expressed in its title.” The 
decisions of this court upon this subject are uniform and 
too numerous to make their citation necessary. Tested by 
the constitutional restriction upon the power of the legisla- 
ture, it is very evident that that portion of the section of 
the statutes under consideration can not be upheld. The 
provision relating to election of an assessor in a city of the 
class of South Omaha for county purposes is wholly for- 
eign to the title of the act. It has nothing to do with regu- 
lating the duties, powers or government of a city of that 
class, but related solely to county affairs and is therefore 
in conflict with the clause of the constitution, quoted. The 
other constitutional objection to the statute urged is that 
it is amendatory of section 7, chapter 26, Compiled Stat- 
utes, without referring to and setting out the section so 
amended, and hence falls within the constitutional inhibi- 
tion of section 11, article 3, which provides that “no law 
shall be amended unless the new act contain the section or 
sections so amended and the section or sections so amended 
shall be repealed.” This objection is likewise good. Said 
section 7 makes provision for the election of assessors for 
county purposes, and said section 11 also attempts to pro 
vide for the elections for county purposes in the cities of 
the class of South Omaha. Section 11 is, therefore, amend- 
atory of section 7, and the last act does not contain the 
section so amended. It follows that the judgment of the 
district court is right, and it is accordingly 


AFFIRMED. 
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STATE OF NEBRASKA, EX REL, JEREMIAH Howanrb, V. DAVID — 
M. HAVERLY. 
FILED DECEMBER 4, 1901. No. 12,366. 


Assessor: Crriss. In cities having more than 25,000 and less than 
40,000 inhabitants, an assessor for county purposes is to be 
elected annually in every precinct in such city. 


ORIGINAL application for mandamus to compel the re- 
spondent to print on the ballots for the coming election, 
the name of the office of assessor for South Omaha. Writ 
demed. ‘ 


George W. Shields and J. J. Breen, for relator. 
John C. Cowin, contra. 


NorRVAL, C. J. 


The questions in this case are identical with those in 
Haverly v. State, 63 Nebr., 83, just decided, and following 
the opinion in that case, the writ must be denied. 


Writ DENIED. 


. STULL BROTHERS, APPELLEES, V.JOHN SEYMOUR, APPELLANT. 
FILED DECEMBER 4, 1901. No. 10,660. 


1. Judicial Sale: Notice. The notice required for the sale of land 
upon execution or order of sale need not contain a statement 
of the amount due upon the judgment or decree for the satis- 
faction of which the sale is to be made. 


DeEscRIPTION OF ProrerTy. The notice of sale re- 
quired to be given by section 497 of the Code of Civil Procedure 
iis sufficient if it describes the property about to be sold with 
reasonable certainty. Pearson v. Badger Lumber Co., 60 Nebr., 167. 


8. Provisions of Law: FatLurre To Compty. A failure to comply lit- 
erally with all the provisions of the law relating to the sale 
of real property upon execution or order of sale will not justify 
a court in denying a motion for confirmation, where it is evi- 
dent that such failure was not prejudicial t6 the rights of the 
defendant. 
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APPEAL from the district court for Buffalo county. 
Heard below before SULLIVAN, J. Affirmed. 


B. O. Hostetler, for appellant. 


Flansburg & Williams and William Gaslin, contra. 
SULLIVAN, J. 


This case comcs here by appeal. The order complained 
of ratifies the action of the sheriff of Buffalo county in 
making a sale of real estate under a decree of foreclosure. 
The defendant, Seymour, resisted the motion for confirma- 
tion upon various grounds. 

In his brief filed in this court the first proposition for 
which he contends is that the notice of sale was defective, 
because it did not contain a statement of the amount due 
upon the decree. Upon this point it is only necessary to 
cite Stratton v. Reisdorph, 35 Nebr., 314, and Amoskeag 
Savings Bank v. Robbins, 53 Nebr., 776, in which it is held 
that no such statement is required by the statute. 

Another objection to the notice of sale is that it does 
not mention either the county or state in which the mort- 
gaged premises are situate. This, in our opinion, was not 
a fatal omission. A notice of this kind should, to be valid, 
contain a description of the land about to be sold. No case. 
holds otherwise. In Pearson v. Badger Lumber Co., 60 
Nebr., 167, it was said: “A notice of sale which states that 
the sale is to be made by virtue of an order issued out of 
the district court in a certain case, entitling it, is a suffi- 
cient compliance with the statute” ; but the court was there 
considering, not whether there was a sufficient description 
of the property, but whether the decree under which the 
sale had been made was properly described. There must, 
of course, be a description; but one that points out the 
land with reasonable certainty meets the requirement of 
the statute. In the notice which we are now considering 
the section, township and range were given and this de- 
scription was not applicable to any other land in Nebraska. 
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It was also stated that the sale was to be made in execu- 
tion of a decree rendered by the district court of Buffalo 
county in an action wherein William Stull and others 
were plaintiffs and John T. Seymour and others were de- 
fendants. This information should, it would seem, be 
sufficient to convey to the public with tolerable clearness 
the idea that the land in question was within the jurisdic- 
tion of the court and within the county in which the 
sheriff was authorized to exercise his functions. We can 
not imagine that any one intelligent enough to read the 
notice would fail to grasp its meaning. 

Before the first publication of the notice of sale there 
was filed in the office of the clerk of the district court a 
copy of the appraisement, which is in one particular con- 
ceded to be defective; but as the original appraisement, 
which was filed shortly after it was made, has never been 
assailed and is, apparently, fair and just, it is evident that 
the defendant was not prejudiced in any way by the failure 
of the sheriff to comply literally with the statute. 


The order of confirmation is right and is 
AFFIRMED. 


Katt E. DARR, APPELLEE, V. CHARLES F. SPENCER ET AL., 
IMPLEADED WITH JACOB NISLEY ET AL., APPELLANTS. 


FILeD DECEMBER 4,1901. No. 10,715. 


1. Holder of Mortgage by Assignment: SUBROGATION: CONDITION 
BrRoKEN: RicHT To ForREcLOSE: INEQUITABLE ConpDucT. The 
owner and holder of a real estate mortgage acquired by pur- 
chase and assignment succeeds to all the right of his assignor 
and may, where he has been guilty of no inequitable “conduct 
making redemption difficult or the propriety of it doubtful, 
maintain an action to foreclose at any time after condition 
broken. 


Ricut or ACTION: FRAUD oF THIRD Party. One 
who in good faith buys a mortgage in the open market may 
enforce it by action although aware, at the time of the pur- 
chase, that the mortgagor was being embarrassed in making 
redemption by reason of the fraud of a third person. 
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APPEAL from the district court for Dawson county. 
Heard below before SULLIVAN, J. Affirmed. 


E. A, Cook and Warrington & Stewart, for appellants. 
Henry D. Rhea, contra. 


SULLIVAN, J. 


This action was brought by Kate E. Darr against 
Charles F. Spencer, Jacob A. Nisley, Rhoda 8. Nisley and 
others to foreclose a real estate mortgage. The court found 
the issues in favor of the plaintiff and rendered a decree of 
foreclosure, from which the Nisleys have appealed. It is 
conceded that the mortgage is a valid lien, that it is owned 
by the plaintiff, and that the debt which it was given to 
secure was past due and unpaid when the action was in- 
stituted. The new matter alleged as a defense is, in sub- 
stance, that Charles F. Spencer, George Quinby, and 
George B. Darr entered into a conspiracy to defraud the 
Nisleys of the mortgaged property, and by deceit, artifice 
and false representations induced them to convey said 
property to Spencer in exchange for certain worthless 
notes; that the district court of Dawson county, in an ac- 
tion brought for that purpose, adjudged the transaction to 
be fraudulent and decreed a reconveyance; that the action 
in which such decree was rendered has been appealed to 
this court and is still undetermined; and that plaintiff 
bought the mortgage, and is now seeking to enforce it, in 
order t6 aid Spencer, Quinby and Darr to accomplish, indi- 
rectly, their fraudulent purpose. The court found specially 
that the Nisleys had been defrauded, but that the plaintiff © 
had no part in the transaction. That Mrs. Darr paid for 
the mortgage with her own money and is the real owner of 
it, seems to be admitted. Upon these facts there can, we 
think, be no serious doubt about the correctness of the con- 
clusion reached by the district court. It may be, under the 
circumstances disclosed by the record, that neither Spencer 
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nor those associated with him would be permitted to ac- 
quire the mortgage and by enforcing it take advantage of 
“the embarrassing situation in which they had placed the 
Nisleys; but the plaintiff occupies an entirely different 
position; her case rests upon firmer ground. She owes no 
duty to the appellants; she has done nothing to cloud their 
title; she has neither made redemption difficult nor the 
propriety of it doubtful. She acquired by purchase the 
right which her assignor had and, being guilty of no in- 
equitable conduct, is entitled to enforce it as he might have 
done. Whether, when she bought the mortgage, she had 
knowledge of the fact that appellants had been defrauded, 
does not appear and is unimportant. The right of fore- 
closure has been lawfully exercised and the judgment of 


the district court is, therefore, 
AFFIRMED. 


WILLIAM KUKER Y. CAROLINE BEINDORFF. 
FILED DECEMBER 4, 1901. No. 10,730. 


1. Inferior Court: ReEcorp: Jurispicrion. The records of inferior 
courts must affirmatively show that such courts have acted 
within the scope of their authority. 


2, Jurisdictional Facts: PresumMprTion. Jurisdictional facts will not 
be presumed in order to sustain the judgments of inferior 
courts, but when it appears that jurisdiction has once attached 
the presumption that the subsequent proceedings were regular 
will be indulged until the contrary is shown. 


3. 


: ADJOURNMENT. The statute not requiring a justice 
of the peace to enter upon his docket the hour when an order 
of adjournment is made, where jurisdiction has attached, it will 
be presumed that such order was made at the proper time. 


4, Transcript: Bri or Exceptions: Evipencr ALIunpE. This court 
is not authorized to look beyond the transcript and bill of 
exceptions for evidence of what transpired at the trial. 


5. Attachment: Recorp: Review. An assignment of error that the 
justice failed to state in his docket that a writ of attachment 
was issued, presents no question for review where the record 
fails to disclose any order dissolving or sustaining the attach- 
ment. . 
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6. Bill of Particulars: Entry on DockxET. The failure of the justice 
of the peace to enter the bill of particulars at large upon his 
docket is not prejudicial error. 


Error from the district court for Douglas count}. Tried 
below before Knysor, J. Affirmed. 


John H. Grossmann and Arthur EH. Baldwin, for plain- 
tiff in error. 


Joseph Crow and Van Etten & Rich, contra. 


SULLIVAN, J. 


The action in which this proceeding had its origin, was 
commenced before a justice of the peace and was aided by 
attachment. The summons was made returnable Decem- 
ber 31 at 9 A. M., and was duly served upon the defendant, 
William Kuker, who appeared in the case only for the 
purpose of challenging the jurisdiction of the court. On 
the application of the plaintiff, Caroline Beindorff, the 
trial was adjourned from December 31 to January 8 at 
9 A.M. On the day last named, at 10 o’clock A. M., 
the defendant was defaulted and judgment rendered 
‘against him for the amount claimed in the bill of partic- 
ulars. This judgment having been affirmed by the district 
court, the record is brought here for review. 

The principal ground relied upon for a reversal is that 
the record does not show that the plaintiff appeared before 
the justice on December 31 at 9 A. M. or within one hour 
thereafter. The transcript does show that the plain- 
tiff appeared and obtained a continuance on Decem- 
ber .31, but at what hour this was done is not 
disclosed. We quite agree with counsel for defendant 
that the hour at which plaintiff appeared and secured 
the adjournment is of vital importance, but we can 
not assent to the proposition that the justice, by 
failing to formally note the hour, lost jurisdiction of the 
case. It is true, of course, that the records of inferior 
courts must affirmatively show that they acted within the 
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scope of their authority. Their judgments can not be sup- 
ported by presuming the existence of jurisdictional facts. 
But, when it appears that jurisdiction has once attached, 
the presumption will be indulged that they proceeded 
regularly, unless the contrary is shown. Smith v. Victorin, 
54 Minn., 338; Goodwin v. Barnett, 28 N. E. Rep. [Ind.], 
115; Jewett v. Sundback, 5 S. Dak., 111; Bacon v. Bassett, 
19 Wis., 54; Driscoll v. Smith, 59 Wis., 38; 1 Jones, Evi- 
dence, 31; 12 Am. & Eng. Ency. Law [1st ed.], 274. From 
the opinion in Driscoll v. Smith, supra, we make the fol- 
lowing excerpt: “The summons was returnable February 
25th, at one o’clock in the afternoon. The entry in the 
docket is ‘February 25, 1881, case called,’ ete. Section 
3623, Revised Statutes, requires the justice to call the case 
for trial at the hour specified in the process. Section 
3754, Revised Statutes, requires the justice to enter 
in his docket ‘the time when the trial is had,’ 
and ‘when the parties appeared before him.’ The stat- 
ute does not require that the exact hour of calling 
the case should be entered on the docket. Bacon, 
v. Bassett, supra. All reasonable presumptions must 
be indulged in, in favor of the proceedings, before 
even a justice’s court, and the presumption is that the case 
was called at the hour named in the process, nothing ap- 
pearing to the contrary, and the statute not requiring the 
hour of calling.it to be entered in the docket. Bacon v. 
Bassett, supra, is directly in point.” In the case under 
consideration the justice had acquired jurisdiction of the 
parties and the subject-matter. He had authority at 10 
o’clock to entertain a motion to postpone the trial, and it 
will be presumed that he made the order of adjournment 
at that time. He was required by the statute (Code of 
Civil Procedure, sec. 1086) to enter upon his docket the 
fact that the trial was adjourned, “stating on whose appli- 
cation, whether on oath or consent, and to what time,” 
but he was not required to state at what hour the order 
was made. To sustain defendant’s contention upon this 
point would be to hold that the justice, after having ob- 
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tained jurisdiction, lost it by failing to enter on his dockeu 
a fact which the statute did not require him to enter there. 
The case of Muller v. Plue, 45 Nebr., 701, cited by counsel 
for defendant, was correctly decided, but the facts in that 
‘case were entirely different from those in the case at bar. 
In that case the justice never acquired jurisdiction, and 
consequently there could be no presumption in favor of 
the regularity of his proceedings. In this case jurisdic- 
tion attached and every jurisdictional fact is evidenced by 
the record. The justice had, therefore, authority to render 
judgment on the merits, and there is nothing to indicate 
that such judgment is erroneous. 

It is said that the justice delegated his judicial powers 
and that judgment was not rendered at the time required 
by the statute; but nothing of this kind appears in the 
record, and we are not authorized to look elsewhere for evi- 
dence of what transpired at the trial. 

There is no merit in the assignment of error grounded on 
the failure of the justice to state in his docket that a writ 
of attachment was issued. It appears from the officer’s 
* return that a writ was issued and levied upon defendant’s 
property, but we find no order in the record either dissolv- 
ing or sustaining the attachment. In fact, excepting the 
order of adjournment, the justice made no interlocutory 
order which the defendant is entitled to have reviewed. 

The failure to enter the bill of particulars at large upon 
the docket is complained of, but we can not conceive how 
the omission, if it were error, could prejudicially affect 
defendant’s rights. 

It is said that the record does not show that the note in 
suit had matured when the action was commenced, but 
the bill of particulars stated that the amount claimed was 
due, and we suppose the statement was sustained by the 
proof. 

Complaint is made because the district court did not 
consider defendant’s objections to the jurisdiction of the 
justice of the peace. These objections are in the record, 
but, after examining them, we are persuaded that they con- 
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tain nothing which could have rightfully influenced the 
district court or induced it to alter its decision. The judg- 
ment is 

AFFIRMED. 


STATE OF NEBRASKA V. STANDARD OIL COMPANY OF INDIANA. 
Fiiep DECEMBER 4, 1901. No. 11,074. 


Referee’s Report: Excrrrions: FINDINGS oF Fact: UNCHALLENGED 
VerRpIcT. Where a case is tried by referees and no exceptions 
to their report are filed within the time limited for that pur- 
pose, the findings of fact stand as an unchallenged verdict, 
upon which it is the duty of the court to pronounce judgment. 


In 1897 the legislature of Nebraska passed an act known 
as the “Anti-Trust Law,” which was introduced by Sena- 
tor Gondring, of Columbus (Senate File 330), and went 
into effect July 10 of that year. Session Laws, 1897, ch. 
79, p. 347; Compiled Statutes, 1901, ch. 91a, entitled 
“Trusts.” Under section 4 of said act, Constantine J. 
Smyth, attorney general, on November 22, 1899, com- 
menced this action to prohibit the defendant, a foreign 
corporation, from doing business in this state. January > 
16, 1900, the defendant filed a demurrer to plaintiffs -peti- 
.tion, on the ground that this court had no jurisdiction, (1) 
because the supreme court is a court of enumerated powers 
and has no original criminal jurisdiction, and this action 
is criminal in its character; (2) because the supreme court 
has no jurisdiction in a special proceeding of this kind. 
This demurrer was overruled. Afterwards the attorney 
general made application for an order requiring the de- 
fendant to allow the attorney general to inspect and copy 
its books and records to obtain evidence to maintain the 
allegations of the petition herein. December 5, 1900, the 
supreme court handed down an opinion sustaining such 
motion. 61 Nebr., 28. The case-was thereafter referred to 
Hon. Addison 8. Tibbets and Hon. C. C. Wright. The re- 
maining history of the case is disclosed by the opinion.— 
REPORTER. 
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Ayres v. Thurston County. 


Frank N. Prout, Attorney General, for the state. 


Alfred D. Eddy, John M. Thurston, James M. Wool- 
worth, W. D. McHugh and McCoy & Olmsted, contra. 


SULLIVAN, J. 


This action was brought for the purpose of preventing 
the Standard Oil Company, a foreign corporation, from 
continuing to do business in this state in violation of the 
anti-trust law. The issues were tried before referees, who, 
after hearing the evidence, made the following report: 
“That the evidence does not sustain the allegations of the 
plaintiff’s petition. And as a conclusion of law we do find 
that the plaintiff is not entitled to the relief demanded, and 
that the defendant is entitled to judgment of dismissal in 
its favor.” No exceptions to this report having been filed 
within the time limited for that purpose, it stands now as 
an unchallenged verdict, upon which the defendant is en- 
titled to judgment as a matter of course. 

The state having, according to the conclusion of the 
. referees, failed to establish the essential averments of its 
petition, judgment on the merits will be rendered 
against it. 

JUDGMENT ACCORDINGLY. 


Manion O. AYRES V. THURSTON COUNTY. 
FiLep DECEMBER 4,1901. No. 12,267. 


1. Public Corporation: Monryr JupGMENT. Where a public corpora- 
tion, other than a sovereign state, incurs a legal liability, it 
may, unless otherwise provided by statute, be sued and a money 
judgment recovered against it. 


2. Lawful Claim: Riecut or AcTion. The existence of a lawful claim 
implies, ordinarily, the right to enforce such claim by action. 


3. Counties: Acrion: CLamm: County Boarp: JURISDICTION. The pro- 
" vision of our statute (Compiled Statutes, 1901, ch. 18, art. 1, 
sec. 20) declaring that counties may be sued either in law or 
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in equity is express authority to enforce by action any claim 
of which the county board has not exclusive original cognizance. 


4. 2 : : : County WARRANTS. County war- 
rants are not within the class of claims which must, in the first 
instance, be presented to the county board for examination and 
adjustment. 


5. Si SS : : : COLLECTION WRONGFULLY 
Aver, TED. An action to recover a money judgment upon a county 
warrant may be maintained when the money for the payment 
of such warrant has been collected and wrongfully applied by 
the county authorities to the payment of other claims against 
the county. 


Error from the district court for Thurston county. 
Tried below before Graves, J. Reversed. 


Robert H. Evans, for plaintiff in error. 
Hiram Chase, contra. 


SULLIVAN, J. 


This action was brought to recover a money judgment 
upon general fund wa: ts issued by the county of Thurs- 
ton to Marion O. Ayres. The petition charges that the 
warrants were duly issued; that they are valid; that they 
were presented for registration and registered according 
to law; that since their issuance and registration from 
_three to seven years have elapsed; that the funds against 
which they were drawn, and out of which they should have 
been paid, came long since into the hands of the county 
treasurer and were by the county authorities wrongfully 
applied to the payment of other claims against the county. 
It is also alleged that the county has refused either to pay 
the warrants or to make any provision for their payment. 
The defendant demurred to the petition, on-the ground 
that the facts pleaded were insufficient to constitute a 
cause of action. The court sustained the demurrer, and | 
the plaintiff failing to amend, judgment on the merits was 
given against him. This decision can not be sustained. It 
is grounded on the erroneous assumption that an ordinary 

11 
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action can, under no circumstances, be maintained upon a 
warrant issued by a county or other political subdivision 
of the state. The general current of authority is certainly 
the other way. “Where a county refuses,” says Valentine, 
J., in Commissioners v. Brewer, 9 Kan., 307, “to pay a 
claim against it, there seems to be no good reason why it 
may not be sued as well as any other corporation, or as any 
individual under like circumstances.” The doctrine of the 
cases seems to be that where a public corporation other. 
than a sovereign state incurs a legal liability it may be 
sued and judgment recovered against it. Gillett v. Com- 
missioners, 18 Kan., 410; Armstrong v. Tama County, 34 
Ta., 309; Savaye v. Supervisors Crawford County, 10 Wis., 
44; People v. Clurk County, 50 UL, 2138; International 
Bank v. Franklin County, 65 Mo., 105; Hefleman v. Pen- 
nington County, 3 S. Dak., 162; Hockaday v. Commis- 
stoners, 1 Colo. App., 362. ‘The existence of a lawful claim 
implies, ordinarily, the right to enforce such claim by ac- 
tion. The cases which counsel for defendant cites in sup- 
port of his contention that counties are not liable to suit, 
unless made so by express statute, are cases in which there 
was no legal liability. Wel v. Commissioners, 5 Nebr., 
494; Woods v. Colfuzx County, 10 Nebr., 552. tt these 
cases the remedy was denied, because the right did not 
exist. A recovery was not allowed, because there was no 
valid claim. In the case now before us it is conceded that 
the county is indebted to the plaintiff and is under a legal 
and moral obligation to pay him the amount due upon his 
warrants. The provision of the statute (Compiled Stat- 
utes, 1901, ch. 18, art. 1, sec. 20) declaring that counties 
may be sued either in law or equity means, of course, that 
they may be sued in any court of competent jurisdiction 
by any one having a lawful demand against them, and is 
express authority for the enforcement by suit of any claim 
which the county board is not required to consider and 
pass upon in the first instance. The warrants in suit are 
based upon claims duly audited and allowed; the liability 
of the defendant for their payment is unalterably fixed. by 
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the orders under which they were issued, and they are, 
therefore, not within the class of claims of which the 
county board has exclusive original cognizance. While the 
question here considered has never before been squarely 
presented to this court for decision, it was assumed in 
Brewer v. Otoe County, 1 Nebr., 378, and again in Pollock 
v. Stanton County, 57 Nebr., 399, that an action upon 
a county warrant could be maintained under the circum- 
stances disclosed by the petition in this case. 
The judgment is reversed, and the cause remanded. 


REVERSED AND REMANDED. 


EpwIn T. PETERS, APPELLANT, VY. Epwarp T. HUFF, 
APPELLEE. ; 


Fitep DECEMBER 4,1901. No. 9,186. 


1. Abstract of Title: Qu#rE. Whether in matters pertaining to the 
title of real estate a person may rely on an abstract of title 
duly made and certified, and without making an examination 
of the public records in order to free himself from the charge 
of culpable neglect, when relief is asked in a court of equity 
on the ground of mistake, que@re. 


2, Abstract of Title: When the record discloses that a person seek- 
ing relief in a court of equity, on the ground uf mistake as to 
the condition of title to real estate with respect to which he 
had acted, relied on an abstract of title of which there is no 
evidence showing it to have been prepared by a competent and 
qualified abstracter, or to include or purporting to include in- 
formation regarding the condition of the title as affected by 
pending suits regarding which the mistake occurred, and on 
account of which the relief was prayed, it can not be said the 
party asking the relief was free from culpable neglect, and a 
decree denying him such relief will not be disturbed on appeal. 


3. Reaffirmed. Judgment of affirmance on former hearing, 60 Nebr., 
625, adhered to. 


APPEAL from the district court for Lancaster county. 
Heard below before Ho_MEs, J. Rehearing of case reported 
in. 60 Nebr., 625. Judgment of affirmance adhered to. 
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Amasa Cobb and Andrew EH. Harvey, for appellant. 


Wolfenbarger &€ Williams, Addison SN. Tibbets, James E. 
Philpott and Lambertson & Hall, contra. 


Horcomp, J. 


On a former submission of this cause a decision was ren- 
dered affirming the judgment of the trial court. Hayden 
v. Huff, 60 Nebr., 625. Appellant Hayden applied for and 
was successful in obtaining a rehearing. Since the order 
granting the rehearing the action has been revived in the. 
name of Edwin T. Peters, as administrator of the estate of 
Hayden, now deceased. The rehearing was granted solely 
for the purpose of further investigating the question of 
whether in matters pertaining to the transfer of real estate 
a party may rely on an abstract of title to such real estate, 
without examination of the public records affecting the 
title thereto, and be free from the charge of culpable negli- 
gence and entitled to equitable relief, on the ground of 
mistake, by way of subrogation to the rights of a mort- 
gagee whose mortgage had been satisfied in ignorance of 
other incumbrances attaching to the land, inferior to such 
mortgage, but which became effective and collectible by 
the satisfaction of such moftgage lien. A full statement 
of the case is contained in the decision first rendered, and 
need not here be repeated. From the statement of the case 
therein made and the opinion following, the logical deduc- 
tion is that in no instance can reliance be had on an ab- 
stract of title properly made and certified to by a compe- 
tent and qualified abstracter, but resort must be had in all 
cases to the official records showing the condition of the 
title, and of which constructive notice is always imputed, 
in order to free one dealing with respect to such title from 
negligence which will preclude any relief by a court of 
equity on the ground of mistake. Irom this position we 
wish to recede and thus leave the question an open one, to 
be decided in a proper case, when the question is fairly 
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presented by the record. In the case at bar, as disclosed by 
the record, at the time the appellant purchased the prop- 
erty on which existed the mortgage, which he afterwards 
paid, and as to which he asks for equitable relief against 
subsequent liens existing thereon, by being subrogated to 
the rights of the mortgagee, and to be allowed to foreclose 
his mortgage lien, the only information possessed by the 
purchaser as to the state of the title was furnished by the 
grantor, who produced an abstract of title to the property 
described in the deed of conveyance at the time of the pur- 
chase. The abstract itself is not introduced in evidence; 
nor is there anything showing the subjects covered by its 
terms, and the certificate of the abstracter. Whether the 
abstracter was competent and qualified to prepare ab- 
stracts of titles, and certify thereto, we have no evidence 
whatever, aside from an answer by appellant to a question 
propounded by the court giving the name of the abstracter 
who prepared an abstract furnished him, and saying he 
was a bonded abstracter. We are entirely in the dark as 
to what the abstract contained, or whether it was such, 
and contained all necessary information which would 
justify a reasonably prudent person in placing reliance on 
the instrument as containing all necessary information as 
to the state of the title, as the same might be affected by 
pending suits. In this case there were judgment liens on 
the land covered by the satisfied mortgage, by virtue of 
actions pending and begun prior to the first day of the 
term of the district coyrt at which they were rendered, 
which, because of the pendency of the suits, related back 
and became liens as of the first day of the term. The land, 
it appears, had been conveyed during the same term and 
before the judgments were rendered. It is not shown that 
the abstracter purported to give any information or certify 
in the abstract furnished to any fact regarding suits pend- 
ing at the time it was prepared; and it is probably true 
that the abstract and certificate did not purport to cover 
and include the condition of the title as affected by pend- 
ing litigation either by or against the then owner of the 
fee. 
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Suppose the question was one as to knowledge, actual 
or constructive, of taxes which were a lien, and an abstract 
made no mention of taxes, could a party who relied on 
such abstract, and made no examination of the record, be 
held free from negligence? Or, in case a party personally 
examined the records affecting the title to real estate in 
which he was interested, but made no examination for 
suits pending when a term of court was in session, can it 
be said that he is diligent in protecting his rights, and 
entitled to favorable consideration by a court of equity 
whose relief must depend on his alertness in the manage- 
ment of his affairs, and freedom from negligence? The 
appellant was charged with constructive notice of what 
was contained in the public records affecting the title to 
the property by him purchased; and while that. of itself, 
will not prevent him from obtaining equitable relief of the 
nature applied for in this action, yet, to excuse him from 
the charge of culpable neglect, justifying a court of equity 
in the exercise of its equitable powers, to relieve him from 
his mistake, it should appear that he acted upon such in- 
formation as a reasonably prudent man would ordinarily 
rely on; and where, as in the present case, there is nothing 
disclosed by the record showing that he made an examina- 
tion of the public records, or relied on an abstract of title 
made by a qualified abstracter, purporting to show the 
pending litigation, or that none was pending which might 
affect his title, it can hardly be said that he has brought 
himself within the rule warranting a court of equity in 
granting him relief, or that the condition of affairs in 
which he found himself was not brought on by his own 
lack of effort, amounting to culpable negligence. For 
these reasons, and because of what is said in the first opin- 
ion, the judgment therein rendered will be adhered to and 
the decree of the lower court 

AFFIRMED. 
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G. H. WIEDEMAN Vv. CLARENCE E. HEDGES. 
FILED DECEMBER 4, 1901. No. 10,585. 
1. General Denial: Trstimoxy. When an answer to a petition con- 
sists of a general denial, the defendant may introduce such 
testimony as will tend to disprove the testimony given by the 


plaintiff in support of his petition. For such purpose no other 


allegations in the answer are necessary. Broadicater v. Jacoby, 19 
Nebr., 77. 


!. Value of Materials: VERBAL ConTrract: GENERAL DENIAL. In an 
action against a defendant fer the value of materials alleged to 
have been sold to him nnder a verbal contract, he may, under 
a general denial, prove that the contract on which the cause 
of action is based was made with and the material sold to a 
third party. 


Error from the district court for Lancaster county. 
Tried below before Hours, J. Reversed. 


Mockett & Polk, for plaintiff in error. 
M. L. Easterday, contra. 
Ho.coms, J. 


In the court below the defendant in error, plaintiff 
therein, began an action for the recovery of the value of cer- 
tain material alleged to have been sold the defendant, 
plaintiff in error, under a verbal contract, to be used in the 
‘manufacture of certain machinery by the defendant and 
others associated with him, which material, at the defend- 
ant’s request, was furnished to the foreman engaged in the 
manufacture of such machinery. The answer was a gen- 
eral denial. Verdict and judgment were rendered against 
the defendant, and to secure the reversal thereof he prose- 
cutes error in this court. 

On the trial the deféndant offered pyiaeuee tending to 
prove that he and others, as partners, were engaged in the 
manufacture of the machinery referred tc, and that the 
material for which the suit was brought was contracted for 
by the partnership, and sold to it by the plaintiff, and not 
to the defendant individually. All such evidence was ex- 
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cluded on the objection of the plaintiff, and the rulings 
thereon duly excepted to by the defendant. By these rul- 
ings error was committed to the defendant’s prejudice. 
Evidence tending to prove that the contract pleaded in the 
petition and relied upon by the plaintiff as his cause of ac- 
tion was made with and the material sold to the partner- 
ship, it occurs to us, would controvert and rebut the facts 
which the plaintiff must establish in order to maintain his 
action, and, if so, the offered testimony was admissible 
under a general denial. Broadwater v. Jacoby, 19 Nebr., 
77; 1 Ency. Pl. & Pr., 818, and authorities there cited. If 
suit is brought against A. for goods alleged to have been 
sold him, it would seem that the facts necessary to be 
established under the petition before a recovery could be 
had could hardly be more directly controverted than by 
evidence establishing the fact that the contract was made 
with and the goods sold to B., and all such testimony is 
admissible under a general denial. The learned trial 
court, it appears, took the view that the defendant’s liabil- 
ity was collateral, in that he had assumed and agreed to 
pay for the goods sold the partnership, and it was imma- 
verial who was liable on the original undertaking. But 
counsel for plaintiff contends that the suit is founded on 
an original undertaking of the defendant, who thereby be- 
came a debtor by virtue of a contract entered into whereby | 
he bought and agreed to pay for the material in the first 
instance, and to whom alone credit was extended, and the 
petition is evidently framed on that theory. The defend- 
ant’s liability under the allegations of the petition, if exist- 
ing, is that of a principal debtor on an original and inde- 
pendent undertaking; and, to relieve himself of the alleged 
obligation, he should, under his general denial, be permit- 
ted to offer evidence tending to prove that the contract 
sued on was inade with and the goods sold to a third party. 
For the reason stated, the judgment must be reversed and 
the cause remanded for further proceedings. 


REVERSED AND REMANDED. 
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S. WARREN LAMSON, APPELLEE, V. DAVID BOHRER ET AL., 
APPELLANTS. 


FIiLrep DECEMBER 4,1901. No. 10,724. 


pudieie Sale: ORDER: OMISSION OF INFERIOR LIEN: REvIEw. Where 
real estate is so!d in pursuance of an order of the district court 
entered in a decree of foreclosure, and there is omitted from 
the order under which the sheriff acts in making such sale a 
sum found and decreed to be a third lien, and the property 
did not sell for enough to satisfy the prior liens, such omis- 
sion in no way prejudices the rights of the owners of the fee 
title to the land so sold, and is not sufficient ground for setting 
aside such sale. 


AprreaL from the district court for: Buffalo county. 
Heard below before SULLIVAN, J. A/firmed. 


Dryden & Main, for appellants. 
William Gaslin, contra. 


Hotcoms, J. 


On an application for confirmation of a sale of real 
estate made in foreclosure proceedings the owners of the 
fee title objected to the entry of the order on the ground 
“that the order of sale and all proceedings: thereunder 
were based upon the original decree and were not in ac- 
cordance with the decree as modified November 12, 1897, 
in that a lien of David Bohrer for $892.25 was entirely 
omitted from said proceedings.” The objection was over- 
ruled and the sale confirmed, from which order defendants 
appeal. 

_ From the record it appears that in the rendition of a 
decree in the action, the plaintiff was given a first mort- 
gage lien on the mortgaged premises for the sum of $2,- 
606.70, and a tax lien for the sum of $257.49. One of the 
defendants was given a junior tax lien for $230.40, which 
was decreed to be a second lien. Another defendant was 
given a third and mortgage lien for the sum of $390. ‘The 
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property was ordered sold, and the proceeds brought into 
court, to be applied on the several liens found to exist ac- 
cording to their priorities. Afterwards, and on the 12th 
day of November, 1897, on motion of one of the defendants, 
the decree first rendered was modified so as to give the 
moving defendant a second mortgage lien on the same 
premises for $892.25, thus displacing the lien for $390, 
above mentioned, which, by the modified decree, was made 
a fourth lien. The property was sold under and in pursu- 
ance of the decree first rendered, omitting therefrom the 
subsequent modification with reference to the third lien as 
found and determined in the modified decree. In the orig- 
inal decree and as modified the proceeds were directed 
to be brought into court for distribution, to be applied in 
the order of priority as fixed therein. The property was 
duly appraised, sold, and return made by the sheriff of his 
doings in executing the decree under which he acted. The 
property was appraised at the sum of $3,526.35, and pur- 
chased at the sale thereof by the plaintiff for $2,950, which, 
after deducting costs, left $2,875.90 to be applied in satis- 
faction of the decree. The plaintiff’s lien alone, which, 
under the modified decree as well as the original, was a 
first and senior lien to all others, was not satisfied in full 
from the proceeds of the sale. After deducting the costs, 
there yet remained the sum of $638.75 unsatisfied. Noth- 
ing remained to be applied on the junior liens found in the 
decree. How, then, can it be said that any of the parties 
have been prejudiced by the failure to include in the de- 
cree under which the land was sold the modification which 
only affected subsequent liens as to their respective prior- 
ity? Plaintiff’s mortgage and tax lien at all times re- 
’ mained the senior incumbrance, as first determined in the 
original decree. What was in fact done and the legal effect 
thereof, was to omit from the decree under which the 
sheriff proceeded, mention of the third lien found to exist 
when the decree was modified. The question, in any view 
of it, affects only the junior lienors, and does not extend to 
any of the rights of the holders of the legal title. It is 
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a matter which perhaps might have a direct bearing 
on the distribution of the proceeds in the event the 
amount for which the land sold was sufficient to more 
than satisfy all liens superior to the third. The proceeds 
ander the original as well as the modified decree were to be 
brought into court, and there distributed in the order of 
priority as found by the decree. The court yet had con- 
trol of the distribution of the proceeds, and could direct 
their application to the satisfaction of the several liens in 
conformity with the modified decree. The owner of the 
fee, unless there was an excess above the amount required 
to satisfy all liens found existing on the land and the costs 
of the proceedings, would have no substantial legal or 
equitable interest in such proceeds. He could only 
insist that the lands be sold as provided by law, and the 
proceeds applied, as far as they would reach, in satisfac- 
tion of the liens adjudged against the property. This right 
has been accorded to the owner of the land in the present 
instance. The irregularity can only be regarded, under 
the facts as disclosed by the record, as a harmless error, 
not prejudicial to the substantial rights of the parties com- 
plaining, and is therefore no sufficient ground for sustain- 
ing the objection interposed and setting aside the sale of 
the premises made in the manner stated. Cooper v. Foss, 
15 Nebr., 515; Miller v. Lanham, 35 Nebr., 886; Warren v. 
Foreman, 19 Wis., 44. 

The final order of confirmation was properly entered, 


and is therefore 
AFFIRMED. 


TOWN OF DENVER V. DANIEL J. MYERS. 
FILED DECEMBER 4, 1901. No. 10,731. 


4. Koad District: Nor a PotrricaL ENTITY oR CorPoRaATIon. A road 
district is not a political entity or corporation in which prop- 
erty rights may invest, and which, as such, has corporate pow- 
ers or capacity to conduct the affairs for which it is created. 
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2. Road Overseer: OrricER oF TownsHIP. A road overseer is not an 
officer of the district, but of the township in which the road 
is situated. 


iss) 


Highways: Dcries: Townsuire anp County: PowrR AND AuTHOonR- 
iry. The duties, power and authority relating to public high- 
ways devolve on the township and county which are by law 
directly empowered to act regarding such matters. 


4. Road Overseer: Breacu or OrriclaAL Duty: Rieur or Action. A 
town or a township in counties under township organization 
may maintain an action for a breach of official duty by a person 
holding the office of road overseer. 


5. Duty To Account. Jt is the duty of a road over- 
seer to account to the proper officer or officers for all the 
moneys coming into his hands, the disbursements made, and 
for what purpose. 

6. Report: CoMPREHENSIVE: INTELLIGIBLE: CORRECTNESS. The law 


implies that such report shall be sufficiently comprehensive and 
intelligible that.its correctness may be inquired into and passed 
upon by those whose duty it is to examine and to approve the 
accounting so made. 


7. Road Overseer: ACCOUNT: APPROVAL BY BoARD. Before the road 
overseer is authorized to apply district road funds in his own 
hands to his own use for time consumed in warning hands, 
overseeing work, and making his report as provided by section 
96, chapter 78, Compiled Statutes 1901, his account therefor must 
be presented to and approved by the town board. 


: DISBURSEMENT or FunpDs: REsPonsIBiLity. In the disburse- 
ment of funds coming into the hands of a road overseer in the 
repair and improvement of the public highways, he is charged 
with the responsibility of a faithful, discharge of the duties 
imposed; and if in making such disbursements he pays more 
than the services or materials are reasonably worth in the mar- 
ket, and the disbursement is not made in good faith, or is made 
fraudulently or corruptly, the excess payment will be unauthor- 
ized, for which he would be liable as for misconduct in office. 


8. 


9, Witness: Insrrucrion. Where a defendant has been called by 
and given testimony on behalf of the plaintiff, it is error to 
instruct the jury “that a party presenting a witness is bound 
by the testimony of such witness, even though it be unfavorable 
to his side of the case.” 


10. Conflicting Instructions. Where there are two conflicting instruc- 
tions which are confusing to the jury and leave them in doubt 
and uncertainty as to which is correct, the incorrect instrue- 
tion will be deemed prejudicially erroneous. 
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Error from the district court for Adams county. Tried 
below before BEALL, J. Reversed. 


Tibbets Bros. & Morey, for plaintiff in error. 
McCreary & Button, contra. 


Hotcomr, J. 


This is a civil action begun cr the authority of the town 
board by the plaintiff, a political subdivision of Adams 
county, which is governed by the township organization 
law, against the defendant as road overseer of ote of the 
road districts within the township. The action is founded 
on the alleged receipt of moneys from the township treas- 
urer by the defendant for use in repairing and improving 
the public highways over which he was overseer, and for 
his failure to account for such moneys, or the disbursement 
thereof. A trial to the court and jury resulted in a ver- 
dict and judgment in favor of the defendant, and the plain- 
tiff prosecutes error therefrom in order to obtain a reversal 
of sueh judgment. 

We are met at the threshold of the inquiry with the ob- 
jection on the part of the defendant that the petition does 
not state a cause of action, and therefore in no event can 
plaintiff obtain any relief. If the objection is well taken, 
it is useless to proceed further in the consideration of the 
alleged errors relied on to secure a reversal of the judg- 
ment rendered below. The objection, as we understand 
counsel, is that the road district of which the defendant 
was the supervisor is a political entity,—a municipal cor- 
poration,—authorized to sue and to be sued and to conduct 
its business as such corporation, and that, upon the pay- 
ment of the money sought to be recovered by the town 
treasurer to the road supervisor, the road district became 
vested with the right to the money so paid, and the town- 
ship thereby lost all interest therein, or right to maintain 
an action for an accounting showing the expenditure of 
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such funds. The objection, as we view the statute, is un- 
sound and untenable. The road district is not a political 
entity or corporation in which property rights may vest, 
and which as such has corporate powers or capacity to 
conduct the affairs for which it is created. The county and 
townships are divided into road districts merely for the 
purpose of the election of road supervisors, and the better 
caring for and improving the same by that officer. A road 
overseer is not an officer of the district, but of the township 
in which the road district is situated. This is made mani- 
fest by a casual perusal of the different sections of the 
statute relating to the subject. By chapter 18, article 4, 
sections 18 and 20, Compiled Statutes, 1901, road over- 
seers are, with others, specifically enumerated as township 
officers ; and they are so recognized in the general laws pro- 
viding for their election, qualification, and the duties to be 
by them performed. A road district has no legal existence 
as a political subdivision in the sense that it may own or 
control property, or manage the corporate affairs relating 
to the establishment and improvement of the public high- 
ways within its borders, through its officers or agents 
chosen for that purpose. There is no statutory authority 
‘empowering a road district to exercise corporate rights 
and ‘powers for any purpose. The duties, power and au- 
thority relating to public highways devolve on the town- 
ship and county, which are by law directly empowered to 
act regarding such matters. Section 17 of article 4 of the 
chapter mentioned provides what the corporate name of a 
town shall be, and that all actions by or against the town 
shall be in its corporate name. Section 62 provides for the 
bringing of suits in its corporate name, either at law or in 
equity. Section 43 provides that every person retiring 
from a town office is in duty bound required to deliver to 
his successor in office all records, books, papers, moneys 
and property belonging to such office held by him. By sec- 
tion 96 of chapter 78 it is made the duty of each road over- 
seer to make a settlement of his accounts when required by 
the town board, showing the amount of money coming into 
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his hands, and how the same has been expended. From the 
foregoing it would seem quite clear what the powers, du- 
ties and relations of each are, and that in a proper case the 
township could maintain an action for a breach of official 
duty. by a person holding the office of road overseer. For 
these reasons the objection to the sufficiency of the petition 
must fall. 

The real controversy between the plaintiff town and the 
defendant road overseer is over the disbursement of the 
sum of $150 which was received by the overseer from 
the township treasurer to be used in the improvement of 
the public highway in the district of which he was the over- 
seer. A report was filed by the defendant, as road over- 
seer, with the town board, which was considered at two or 
three meetings of the board and then rejected, and this 
action was instituted to recover the whole sum received by 
the defendant. The items of expenditure were of the most 
general character and gave no very intelligent idea of how 
the money was applied. Of the $150 received, all but $12 
was reported as being paid to the defendant himself or to 
his son, to the latter $84. The correctness of the account 
was controverted because $3 per day for man and team 
was paid to the son, when it is claimed the value of such 
services did not exceed $2.50 per day, and the items paid 
by the defendant to himself were disputed altogether. The 
defendant, in the performance of his official duties, was 
acting as the agent or trustee of the township, and he is 
and should be held accountable for a faithful discharge of 
the duties he had undertaken by the acceptance of the 
trust. It was his duty faithfully to account to the proper 
officer or officers for all the moneys coming into his hands, 
the disbursements made, and for what purpose, with suffi- 
cient certainty that the correctness of the report so made 
might be examined into and determined; and on his failure 
to do so an action would lie for the money so received and 
for which he failed to account. It is his duty, under the 

statute, to make such report; and it is implied that the re- 
port shall be sufficiently comprehensive and intelligible 
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that its correctness may be inquired into and passed upon 
by those whose duty it is to examine and approve the ac- 
counting so made. Itis likewise his duty to account to and 
hand over to his successor all moneys and property in his 
' hands at the close of his term of office. 

In the account of the defendant to the town board is a 
claim of $8 for four days warning hands, at $2 per day, 
and $12 for six days in overseeing work on the roads at $2 
per day; total, $20. By section 96, chapter 78, it is pro- 
vided that in the settlements required to be made by the 
road overseer with the town board, he shall be allowed 
the same amount as is allowed overseers in their settle- 
ments in counties not under township organization, which 
sum shall be paid out of-any money belonging to his dis- 
trict, and if there be not sufficient mouey belonging to the 
district he may be paid out of the township road fund, or 
for any balance due him he may receive from the town 
board a certificate which may be received in payment for 
labor tax for any succeeding year. By referring to sec- 
tion 82, governing settlements with overseers in coun- 
ties not under township organization, it is provided that 
the overseer shall be allowed $2 per day, including the 
time necessarily spent in notifying the hands, superin- 
tending the work on roads and making out his return, 
but not to exceed the sum of $30 in any one year. 

As we construe these sections, before a road overseer 
is entitled to take and apply to his own use funds in his 
possession belonging to the road district, or out of the 
township road fund, or before receiving a certificate by 
which he may have his labor tax applied, he is required to 
submit to the town or county’ board his claim for services 
of the kind specified, and for the amount allowed per day, 
not exceeding the total sum mentioned in any one year and 
have the same examined and allowed, whereupon he be- 
comes entitled to compensation for such services by one 
or more of the methods pointed out by the statute. The 
defendant in the case at bar seems to have rested his de- 
fense on his right to perform the services mentioned, and 
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make his own charges therefor, and take from the funds in 
his hands for the improvement of the roads the sum so 
charged, regardless of the approval or disapproval of his 
account by the town board. This can not be the law, and 
if allowed to prevail, would be the subject of much abuse 
if not direct official dishonesty. 

It is argued by plaintiff in error that the defendant hav- 
ing admitted the receipt of the money with which he is 
charged, it was his duty to account for its disbursement 
in the manner provided by law, and the burden was on him 
in the action to show disbursement of the entire sum re- 
ceived in the manner provided by Jaw. This is perhaps 
stating the rule too broadly. He came by the funds rightly, 
and for any misappropriation or failure to disburse them 
in the manner provided by law an action would lie, but the 
burden of proving the cause of action alleged in the peti- 
tion would not change because of an admission of the re- 
ceipt of the funds. It was his duty to account for the 
funds so received, and this duty he could be compelled to 
perform. He was also charged with a faithful discharge 
of the duties he assumed when he accepted the office, and 
if in making disbursements of the funds received by him 
for the purpose of improving and repairing the public 
highways, he pays more than the services or materials are 
reasonably worth in the market and does not act in good 
faith regarding the matter, or acts fraudulently or cor- 
ruptly, the excess payment would be unauthorized, and 
he would be liable as for misconduct in office. In 
other words, he is held to a faithful and honest conduct of 
the affairs of his office in the disbursement of funds com- 
ing into his hands, as well as in all other respects. 

It is also argued that the evidence will not justify a ver- 
dict for the defendant which in effect finds that he has law- 
fully disbursed ‘the funds coming into his hands, and for 
this reason the verdict is unsupported by and contrary to 
the evidence. The defendant was called as a witness on 
behalf -of the plaintiff for the purpose of showing where 
and when the work had been performed and the material 

12 
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furnished for which the charges were made in his report to 
the town board, which report was pleaded in his answer 
and introduced in evidence. On cross-examination the de- 
fendant was asked: Q.—“Was the money as appears from 
that statement paid out by you for work and material in 
that road district?” A.—‘‘Yes, sir.’ The statement re- 
ferred to was the one made to the town board and rejected. 
This answer, with the statement, is all the evidence show- 
ing or tending to show the disbursements made by the de- 
fendant of the sum sued for. Without deciding the ques- 
tion of whether the evidence is insufficient to support the 
verdict of the jury in the way it was submitted to them for 
their consideration, we pass to an instruction which has 
a material bearing on the jury’s consideration of the evi- 
dence before them and must, we think, be condemned be- 
cause not properly submitting to the jury the questions of 
fact in the case. The defcndant, as stated, was called by 
the plaintiff, and the evidence just referred to was elicited 
in cross-examination of the defendant by his counsel. 

In the instructions to the jury at the request of the de- 
fendant, one was given as follows: “The jury is instructed 
_that a party presenting a witness is bound by ‘the testi- 
mony of such witness even though it be unfavorable to. his 
side of the case.” Under this instruction, conceding the 
defendant’s testimony to be sufficient to support a finding 
in his favor, the jury: could do nothing but find for him. 
They had no choice in the matter and were not at liberty 
to weigh and consider all the facts and circumstances of 
which there was evidence. The plaintiff, declares the in- 
struction, is bound by the testimony of the defendant, al- 
though unfavorable to its theory of the case; that is, the 
defendant having been called as a witness on behalf of the 
plaintiff, and having said the money he received was all 
disbursed as shown by his:‘report, the plaintiff is bound by 
the statement and precluded from proving its case by other 
competent evidence. The instruction can not be upheld. It 
was manifestly prejudicial to the plaintiff, in view of the 
circumstances under which the evidence was submitted, 
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As we read brief of counsel for defendant, they do not 
undertake to defend the instruction. Al) that is said in its 
defense is that another instruction correctly stating the 
law on the same point was given. But this can not obviate 
the evil contained in the incorrect instruction. The jury, 
in all probability, gave the erreneous instruction all the 
weight its language imported. In any event, the two con- 
flicting instructions could at best only confuse the jury, 
and leave them in doubt and uncertainty as to what was in 
fact the law regarding the weighing of testimony given 
under the circumstances. Farmers’ Bank v. Harshman, 
38 Nebr., 445; Chicago, B. & Q. R. Co. v. Anderson, 38 
Nebr., 112; Wasson v. Palmer, 18 Nebr., 376; Fitzgerald 
v. Meyer, 25 Nebr, 77; Howell v. State, 61 Nebr., 391. 
That the instruction quoted is erreneous, see McKelvey, © 
Byidence, p. 327 et scq.; 1 Rice, Evidence, pp. 610-618, and 
authorities cited; Hunter v. Wetsell, 84 N. Y¥., 549; Bab- 
cock v. People, 18 Colo., 515; Wallach v. Wylie, 28 Kan., 
188. 

The judgment must be reversed and a new trial awarded, 
which is accordingly done. 

REVERSED AND REMANDED. 


HANS J. Kerr V. STATE OF NEBRASKA. 
Fitrp DECEMBER 4, 1901. No. 12,022. - 


1, Application for Continuance: DiscrETION or TrraL Courr. An ap- 
plication for a continuance is addressed to the sound discretion 
of the trial court and its ruling thereon will not be held errone- 
ous, unless an abuse of discretion is disclosed by the record. 


2. Due Diligence: MaTERIALITY oF EvIDENCE: CUMULATIVE TEsTI- 
mony. When due diligence is not shown to have been exercised, 
or when the materiality of the proposed evidence does not 
appear, or when the proposed evidence may be procured from 
witnesses within the jurisdiction of the court, it is not error 
to overrule an application for a continuance for the purpose 
of securing the same character of testimony from witnesses 
residing in other states. 
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3. Motion for New Trial: Newiy DiscovrerED EvipENCE. It is not 
error to overrule a motion for a new trial on the ground of 
newly discovered evidence, where it does not appear that such 
evidence, if introduced on a retrial, would probably change the 
result reached on the first trial. 


4. Application for Continuance: AFFIDAVITS: BILL or EXCEPTIONS. 
Affidavits in support of an application for a continuance or of 
a motion for a new trial, not made a part of the bill of excep- 
tions and found only in the transcript of the record certified 
to by the clerk of the trial court, are not properly presented 
to a reviewing court for consideration in determining whether 
the lower court correctly ruled on such application. 


5. Jurors: CHALLENGE To ARRAY: TALESMEN: Two YEArs Luwrt. It 
is not a good ground of challenge to the array of jurors se- 
leeted for a regular term of court that in selecting the naines 
from which to draw those required to be summoned to serve as 
jurors the county commissioners selected the names of several 
persons who had served on the regular panel or as talesmen 
within two years next preceding such term, and that of those 
drawn to serve at such term there were but nineteen who had 
not previously and within two years performed jury service 
in the same court. 


6. ts 7 . Itis the duty of the county commissioners, 
so far as practicable, to select the names of those against whom 
the objection of prior jury service can not be urged; but where 
five of those drawn and summoned to serve on the regular panel 
are disqualified to serve in a cause, if objection be interposed 
ou that ground, this is no sufficient reason for sustaining a 
challenge to the entire panel. 


7, Intoxicating Liquor: Evmence: ANaALysis. Where there is evi- 
dence tending to prove that a liquor claimed to be intoxi- 
cating was of the same kind and quality as that alleged to have 
been sold in violation of law, it is not error to admit the testi- 
mony of a witness who has analyzed such liquor as to its intoxi- 
cating properties. 


§. Instruction: Request: Review. Where no cautionary instruction 
has been requested with reference to the consideration of the 
testimony of witnesses employed as detectives, a defendant can 
not predicate error because of the trial court’s failure to in- 
struct the jury on that point. 


%. Other Assignments. Other assignments of error examined, and 
found not well taken. ; 


1° Evidence: VerpicT. Evidence examined, and found sufficient to 
support the verdiet of the jury. 
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Error from the district court for Phelps county. Tried 
below before ADAMS, J. Affirmed. 


Hall & Reed and Rhea & Manatt, for plaintiff in error. 


Frank N. Prout, Attorney General, and Norris Brown, 
Deputy, for the state. 


Hoicoms, J. 


The defendant in the court below was prosecuted for 
selling intoxicating liquors without having a license there- 
for as required by law. The information contained several 
counts of alleged different sales, on two of which he was 
convicted after a trial to the court and jury on a plea of 
not guilty. He was adjudged to pay a fine of $200 on one 
of the counts on which he was found guilty, and $100 on 
the other, and the costs of the prosecution. To secure a 
reversal of the judgment thus imposed he brings the case 
to this court by proceedings in error. 

It is practically admitted that the defendant made tlie 
sales charged and the defense interposed that the liquor 
sold is what is denominated “malt mead,” being a “soft” — 
or “temperance” drink as expressed by him, and non-in- 
toxicating. He was engaged in conducting “a temperance 
saloon,” selling, as is contended, only non-intoxicating 
drinks, cigars, etc. Among the refreshing drinks he dis- 
pensed to his thirsty patrons was a liquor put up in quart 
bottles, and labeled “Malt Mead,” which he claims he sold 
at the time the unlawful sales charged were made, and 
that such liquor was not intoxicating, and did not contain 
in it a percentage of alcohol sufficient to intoxicate. It 
also appears from the evidence that besides the malt mead, 
which was contained in bottles labeled as such, the de- 
fendant dispensed liquors from unlabeled quart bottles of 
which he had a barrel or more, and which it was testified 
was the liquor sold which was charged in the information, 
and that it was beer, and intoxicating. At the time of the 
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arrest of the defendant the liquors then in his possession 
were seized, and in the seizure was a barrel of bottled 
liquors unlabeled and another barrel the bottles in which 
were labeled “Malt Mead.” The witnesses for the state 
testified that the bottles purchased from the defendant, 
for the illegal sales of which he was being prosecuted, had 
no labels upon them. The jury were justified from the 
evidence, from our view of the record, in finding that the 
sales of liquor charged were other than malt inead, and 
were, in fact, as testified, beer, and intoxicating. This find- 
ing might properly be reached entirely aside from the 
question of whether malt mead was an intoxicating liquor, 
regarding which there seems to be a controversy. The evi- 
dence warrants the conclusion that the unlabeled bottles 
did not contain the same liquors as those labeled “Malt 
Mead.” 

Of the alleged errors complained of it is contended the 
trial court erred in overruling a motion for a continuance, 
presented by the defendant at the term of court at which 
he was tried and convicted. The term began December 17, 
1900. On September 17 prior thereto the defendant was 
arrested, charged with the offense for which he was tried, 
and after a preliminary hearing was required to enter into 
a recognizance for his appearance in the district court on 
the first day of the next term to answer such charge. The 
motion for a continuance was based on the allegation that 
H. W. Wiley, of Washington, D. C., and Dr. P. Fisher, of 
Milwaukee, Wis., were important witnesses on defendant’s 
behalf ; that they were practical chemists, and would tes- 
tify that the kind of beverage which defendant was charged 
with selling contained less than one and one half per cent. 
of alcohol, and was not intoxicating; that he knew of no 
other witnesses by whom he could prove the same facts, 
and that since the preliminary examination he had written 
to various parties for the testimony set out, and did not 
find out until December 15 the names and locations of the 
witnesses mentioned; that the witnesses, if given an op- 
portunity to analyze malt mead, would testify that it was 
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not intoxicating. An additional affidavit was filed in sup- 
port of the motion in which it is stated that the parties 
selling the liquors to the defendant, who resided in St. - 
Joseph, Mo., were material witnesses, and would testify 
that at the time of sale they represented to the defendant 
that the malt mead sold was a temperance drink, and non- 
intoxicating, and contained less than one and one-half per 
cent. of alcohol, and that the liquors were purchased upon 
the representations so made. If such representations were 
in fact made as alleged and relied on they could hardly 
operate as a defense, if in fact intoxicating liquors were 
being sold in violation of law. We find no such abuse of 
discretion in the ruling of the trial court on the motion for 
a continuance as amounts to prejudicial error. The rule 
is firmly established that an application for a continuance 
-is addressed to the sound discretion of the trial court and 
will not be disturbed, ee it appears that there has been 
an abuse of discretion.“ The defendant did not, in his ap- 
plication, show that he had used due diligence in procuring 
the desired testimony, nor did he show that the liquors 
sold, or the same kind, could not have been analyzed by 
other competent practical chemists easy of access and 
within the jurisdiction of the court, of whom, we are all 
cognizant of the fact, there are many. The materiality of 
the evidence is not satisfactorily shown. [ The affidavit was 
obviously intended to show that there was a brand of malt 
mead which, upon analysis, would be found to contain less 
than one and one-half per cent. of alcohol, and non-intoxi- 
cating. But the defendant made affidavit to no state of 
facts showing that the liquors purchased by him and then 
sold, for which he was charged with violating the law, are 
of that identical brand. The statement in the affidavit that 
if the absent witnesses had an opportunity to analyze the 
kind of liquor sold they would testify it contained less 
than one and one-half per cent. of alcohol, is a mere con- 
clusion. What per cent. of alcohol the liquor sold or that 
of the same kind unsold contained, and whether or not it 
was intoxicating, was a matter which any competent prac- 
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tical chemist could determine upon analysis; and many of 
them could have been procured, if desired, within the 
state, and without the necessary time and expense to secure 
the testimony of those of the same profession in Washing- 
ton or Wisconsin. The affidavit disclosed no reasonable 
probability of securing the testimony of the witnesses men- 
_ tioned upon any material fact in issue in the case. Their 
testimony to the effect that a liquor called “malt mead,” 
which was non-intoxicating, was brewed, and sold in the 
market, could avail the defendant nothing in the absence 
of any evidence connecting the liquors sold by him as of 
the same kind and quality. 

In the motion for a new trial one of the grounds as- 
signed was newly discovered evidence. The showing in 
support thereof consisted of what are purported to be the 
depositions of the witness Dr. P. Fisher heretofore men- 
tioned, and another, holding a subordinate position, as 
analytic chemists of beers malted by the Pabst Brewing 
Company, of Milwaukee, Wis., in which they testify to the 
manufacture by that company of a liquor called “malt 
mead” and that it is non-intoxicating. What has been said 
regarding the materiality of the testimony spoken of in the 
affidavit for a continuance applies equally well to the mo- 
tion for a new trial on the ground of newly-discovered evi- 
dence. As before stated, the jury were justified in finding 
that the liquor sold was not malt mead and was intoxicat- 
ing; and, even though it be conceded that malt mead was 
a non-intoxicant, that fact need not necessarily and prob- 
ably would not change the result in the event of a retrial. 
This of itself is sufficient to sustain the action of the trial 
court in overruling the application for a new trial on that 
ground. Another and insurmountable obstacle presents 
. itself, which will not permit defendant’s contention being 
sustained with respect to the ruling complained of, and 
that is, the affidavit in support of the motion is not incor- 
porated in the bill of exceptions, but is found in the tran- 
script of the record certified to only by the clerk of the dis- 
trict court, of which it legitimately forms no part. The 
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affidavits may very properly be disregarded altogether, and 
it follows that the court’s ruling is conclusively presumed 
to be correct and in consonance with the evidence pertain- 
ing to the matter. j 

It is next argued that error was committed in the ruling 
of the trial court on a challenge by the defendant to the 
array of jurors selected for that term of court and in over- 
ruling the challenge so made. The objection to the list of 
names or panel of jurors selected to serve during that term 
of court was based on the claim that in selecting the names 
from which to draw those required to be summoned to 
serve as jurors during the regular term of court the county 
commissioners selected the names of several persons who 
had served on the regular panel or as talesmen within two 
years next preceding the term at which the defendant was 
tried, and that of those drawn to serve at such term there 
were but nineteen who had not previously and within two 
years performed jury duty in that court. The objection is 
untenable. While the fact of the service of a juror within 
two years in the same court is a good ground for challenge 
for cause, and while it is the duty of the county commis- ° 
sioners so far as is practicable to select those against whom 
this objection can not be urged, the fact that five of those 
thus selected are disqualified to serve if objection be in- 
terposed on that ground is no sufficient reason for sustain- 
ing a challenge to the entire panel. 

It is also contended that the court erred in admitting 
the testimony of an expert witness, a chemist, who testi- 
fied in behalf of the state as to the result of a chemical 
analysis of the liquor contained in unlabeled bottles found 
in a barrel in defendant’s possession at the time of defend- 
ant’s arrest and the seizure of the liquors spoken of, and 
who testified that the contents of the bottle analyzed was a 
heavy beer, containing about five per cent. of alcohol, and 
was intoxicating. It is claimed there is no evidence show- 
ing any relation or connection between the liquor analyzed 
and that sold by defendant some fifteen days prior to the 
time of seizure. The liquor appeared to be the same and 
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was contained in similar unlabeled bottles, and there is 
direct evidence by witnesses for the state tending to prove 
that it was the same kind and quality, and tasted the same, 
and was intoxicating, as was that sold for which the de- 
fendant was being prosecuted. Whether or not it was the 
same kind and quality of liquor as that sold was a proper 
question of fact for the jury under the evidence, and no 
error was committed by the introduction of the testimony 
objected to. 

It is also argued that the trial court erred because it 
failed to give to the jury a cautionary instruction with 
reference to their consideration of the testimony of certain 
witnesses on behalf of the state who had been employed as 
detectives for the purpose of securing evidence of defend- 
ant’s violation of the law by selling intoxicating liquors 
without being licensed so to do. Since no request was 
made for an instruction of the nature mentioned, no error 
was committed because of a failure to instruct on that 
point. 

Some other objections are presented and argued which 
have been examined and found not well taken, and which 
are not deemed worthy of a more extended discussion. 

Lastly, it is argued that the evidence is insufficient to 
support the verdict. The sale charged was admitted, and 
there is direct and positive evidence that it was an intoxi- 
cating liquor, that it was beer with the intoxicating quali- 
ties commonly attributed to that liquor, and that it did in 
fact intoxicate those purchasing and using it. While there 
was a determined effort to make it appear that the liquor 
sold was what is termed “malt mead,” which is, perhaps, a 
milder drink than beer is commonly regarded to be, and 
while there is a conflict in the evidence on that point, and 
whether malt mead is intoxicating, it was for the jury to 
determine the credibility of the several witnesses and the 
weight to be attached to the testimony of each and all.of 
them; and their finding will not be disturbed merely be- 
cause the evidence is conflicting. Their verdict is sup- 
ported by ample competent evidence, and can not right- 
fully be overturned. 
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The defendant’s guilt having been established in the 
mode prescribed by law, the judgment of the trial court 
should be permitted to stand, and the same is accordingly 


AFFIRMED. 


PLANO MANUFACTURING COMPANY V. JOHN NORDSTROM. 
Fiiep DECEMBER 4, 1901. No. 10,646. 


Commissioner’s opinion, Department No. 1. 


= 


. Special Appearance: GENERAL APPEARANCE. A general appearance 
in justice court without further objection, after the overral- 
ing of a special appearance and motion to quash service of 
summons on its agent, by a foreign corporation, confers juris- 
diction on the justice to render judgment against it, and also 
on the district court on appeal. 


2, Appeal: AmounT or Damaces: IncrEAsE: JuRispIcTION, On ap- 
peal, the amount of damages claiined on the same causes of 
action may be increased, if not beyond the jurisdiction of the 
lower court. 


3. Principal and Agent: AprarRENT AUTIIORITY. Principal is bound 
by the acts of an agent within the limit of his apparent 
authority, if the other party has no reason to question his 
authority. 


4. 


Fruits or Conrracr. Principal can not retain the fruits ° 
of an agent’s contract and repudiate the agreement itself. 


Error from the district court for Saunders county. 
Tried below before SepGwicK, J. A/firmed. 


George W. Cooper and V. L. Hawthorne, for plaintiff in 
error. 


Samuel H. Sornborger and George W. Simpson, contra. 
HASTINGS, C. 


The petition in error in this case embraces thirty assign- 
ments. The errors complained of and argued in the brief 
of plaintiff in error, defendant below, are not so numerous. 

They are: First, lack of jurisdiction of the person of the 
defendant on the ground that it does not appear that 
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the defendant company was doing business in the 
state; second, that the issues were changed, because 
on the appeal the plaintiff was permitted to allege and 
show the payment of the second of the two notes, which it 
was claimed should have been given up to hiin, whereas 
before the justice he had claimed compensation for the. 
payment of only the first of them; and, third, error of the 
court in giving instructions Nos. 4 and 7, both relating to 
the actions of one McNear, who was claimed by the plain- 
tiff to have been the agent for the defendant company. It 
is claimed that there was no evidence either of ‘authority 
on the part of McNear to make the contract sued upon, or 
of ratification by the company. If this is true, the two 
instructions are undoubtedly erroneous. It therefore be- 
comes necessary to examine these three grounds of error, 
and none of the others need be considered. 

As to the first, the action was begun in justice court by 
the filing of a bill of particulars setting out that the de 
fendant company is a corporation organized and doing 
business in the state of Illinois, and plaintiff bought of it 
in the year 1895 a Plano harvester and binder; that the 
machine did not do satisfactory work, and in November 
an agreement in writing was made, as follows: 


“WawHoo, NEbR., Nov. 26, 1895. 

“This agreement made this 26 day of Nov. between the 
Plano Mfg. Co. and John Nordstrom: Whereas, Mr. Nord- 
strom bought in the season of ’95 one Plano H. & B. which 
failed to do good work, said Plano Mfg. Co. agree to, in 
the season of ’96, repair free of charge said machine and 
make it do good and satisfactory work. In consideration 
John Nordstrom gives 2 notes $40 each,—one due June Ist 
97, $40; 1 due June, ’98, $40,—and in case the Plano Mfg. 
Co. fails to make said machine do good work, said notes . 
shall be refunded, or another machine put in its place. 
Plano Mfg. Co. by N. D. McNear, agent, E. G. Burklund” ; 


that the machine failed to work satisfactorily and in ac- 
cordance with the terms of this agreement, and plaintiff 
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demanded a new machine or a return of his notes, and got 
neither, but was compelled to pay $49.20 to take up the 
first one of the notes. Snmmons was served on McNear, 
ugent for said company, in Saunders county, Nebraska. 
The defendant appeared specially and filed a motion and 
affidavit to dismiss for want of jurisdiction. This motion 
was overruled by the justice, and the defendant then filed 
an application for a continnance, which was granted. On 
November 19, the time set, the parties appeared and by 
mutual agreement the cause was again continued until 
November 27. On that day a trial was had, resulting in 
a judgment for plaintiff, from which the defendant com- 
pany appealed. On the appeal a petition was filed by 
plaintiff substantially like the bill of particulars, on which 
defendant moved for judgment on the ground that. it 
showed no cause of action and no jurisdiction. An 
amended petition was then filed, alleging that the trans- 
actions occurred in Saunders county, and alleging dam- 
ages at the sum of $80 and interest from November 26, 
1895, at 10 per cent., by reason of the sale and transfer of 
the two $40 notes mentioned in the contract and their non- 
return. To this petition the defendant company answered, 
admitting the sale of the harvester and binder; admitting 
the giving of the two notes and their sale, and denying 
every other allegation in the petition. Defendant also 
alleged that it was a corporation organized and doing 
business in Illinois; that the action was instituted by filing 
a bill of particulars in justice court, a copy of which was 
set out; that a trial was had on that bill of particulars 
and judgment rendered for $45; that the bill of particulars 
showed that it was then a foreign corporation and con- 
tained no allegation of its doing business in Nebraska, or 
that it was engaged in any corporate act or acts in this. 
state; that the justice had no jurisdiction, and the district 
court acquired none by appeal; that the order allowing 
plaintiff to amend his petition so as to state jurisdictional 
facts is void, and that.the facts in the amended petition 
constituted no right of action and raised a different issue 
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from the one on which the cause was tried in the justice 
court. The plaintiff moved to strike out from the com- 
pany’s answer all that portion relating to the jurisdiction 
of the action, and also separately that portion relating to 
the-change of the issue. The former was stricken out by 
the court, but the latter was permitted to remain. Plain- 
tiff replied by a general denial, and the case was tried upon 
these pleadings, and resulted in a judgment for plaintiff 
in the sum of $99.87. The defendant contends that there 
is error in the three respects above stated. 

In the careful brief of counsel a number of cases are col- 
lected holding that where it appears that action has been 
brought in any state against a foreign corporation, unless 
the record discloses some facts giving jurisdiction in that 
state over the person of the defendant, the proceedings are 
not valid. Counsel for the plaintiff admits that such is 
the law, but he says that the general appearance, by an 
application to continue after the overruling of defendant’s 
special appearance, and the further continuance by agree- 
ment a second time, are a general appearance in the ac- 
tion and give the justice complete jurisdiction, and cites 
section 72 of the Code of Civil Procedure. This ground. 
seems to be well taken. Possibly,after the overruling of his 
special appearance, counsel for defendant could have an- 
swered in the justice court, specially setting up the lack 
of jurisdiction, and preserved the question by an appeal 
from the determination upon it, and could quite possibly 
have done so while at the same time answering to the 
merits. Nothing of the kind seems to have been done. 
After the overruling of the special appearance defendant 
took conlinuances as suggested and engaged in the trial, 
and after rendering of judgment against it, took this ap- 
peal. The authority of the justice to go on with the case 
after overruling the objection to his jurisdiction and after 
the general appearance without further objection, is un- 
doubted. No question remains as to the jurisdiction over 
defendant’s person. 

The second claim of error does not seem any better 
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taken. It is true that in the original bill of particulars 
the damages arising out of the breach of this contract are 
alleged at only $49. It is true that in the amended petition 
in the district court the damages are alleged at $80 and in- 
terest. But the change is entirely within the power of 
amendment on appeal proceedings possessed by the dis- 
trict court. The action is upon the same contract. It 
merely claimed damages for both notes whose return is 
provided for in that contract, instead of for one of them. 
In Union P. R. Co. v. Ogilvy, 18 Nebr., 638, it is held that 
the power of amendment in the appellate court is limited 
to the highest sum for which judgment could have been 
rendered below. The judgment in this case is quite within 
that rule, and by distinct implication that decision permits 
an amendment which does not depart from the original 
cause of action, and is within that limit. It is not be- 
lieved that the trial court committed any error in this 
respect. . 

With regard to the third claim of error, it is admitted that 
MeNear and Burklund were handling defendant’s goods for 
the purposes of sale as defendant’s agents; that they ob- 
tained the notes in exchange for defendant’s harvester; that 
the notes were accepted and had been sold, and it would 
seem thatif the defendant proposes to hold the benefit of the 
contract made by McNear and Burklund, it must carry out 
their stipulations under which the notes were procured. 
The evidence seems amply to have justified the jury in say- 
ing that in making this settlement with the plaintiff, Burk- 
lund and MeNear were acting within their apparent au- 
thority. If so, of course, their principal is bound by their 
acts with reference to one who had no notice of any defect 
of such authority. Webster v. Wray, 17 Nebr., 579; Lor- 
ton v. Russell, 27 Nebr., 372; McMurtry v. Brown, 6 Nebr., 
368. The company must have known what McNear and 
Burklund were doing when it received the notes, and when 
it sold them it must be held to have accepted their settle- 
ment according to its terms, 


° 
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It is therefore recommended that the judgment of the 
district court be affirmed. , 


Day and KirKPaTricK, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


JOHN DONAHUE ETF AL. Vv. Porrer & GEORGE CoMPANY. 
FirED DECEMBER 4,1901. No. 10,673. 
Commissioner’s opinion, Department No. 1. 


1. Application for Continuance: Review: AFFIDAVITS: BILL oF Ex- 
CEPTIONS. ‘To obtain a review of the action of a trial court on 
an application to continue, the affidavits on which it was heard 
must be made a part of the bill of exceptions. 


2. Option Contract: ENFORCEMENT. A duly executed option contract 
for the sale of real estate, otherwise unobjectionable, when 
accepted, and the price tendered by the party to whom it was 
made within the time stipulated, and before withdrawal, is 
enforceable. 


Error from the district court for Sarpy county. Tried 
below before Krysor, J. Affirmed. 


J. J. O’Connor, for plaintiffs in error. 


Gaines, Kelby, Storcy & Martin, contra. 


Hastines, C. 


In their brief two errors are urged by plaintiffs here and 
defendants in the court below as fatal to the decree in this 
action. The first error is that the motion for a continuance 
on behalf of defendant below was erroneously overruled, 
and, second, that the proof discloses no consideration for 
the option contract for the sale of real estate to obtain the 
specific performance of which this action is brought. With 
regard to the first error, there is nothing before us. We 
do not know upon what the court below acted, and, of 
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course, in such case its action is presumed to be right. The 
bill of exceptions purports, by the certificate of the stenog- 
' rapher, to contain the evidence taken at the trial and the 
affidavits used on the hearing of the motion for a new trial. 
The certificate of the judge is simply that the bill of excep- 
tions contains the evidence taken at the trial. Upon what 
the court acted in passing on the application to continue, 
there is nothing to inform us, and the complaint of its ac- 
tion in this respect can not be considered. The second 
error complained of does not seem any more fatal. The 
option contract was at all events a written offer, available 
to the other party by its terms whenever accepted, if not 
sooner withdrawn. Smith v. Gibson, 25 Nebr., 511, 517. 
Probably the particular contract under consideration was 
not revocable. It appears clearly from the evidence that 
it was part of the agreement under which a loan of $3,000 
was procured for the defendants Donahue, and distinctly 
a part of that transaction. If so, it was, of course, not 
revocable prior to its expiration after the actual furnish- 
ing of the money on the part of plaintiff company. At all 
events, it was not withdrawn, but was, on the contrary, 
carried out by the execution of a deed in accordance with 
its terms. The deed was then placed in escrow until the 
proper payments could be computed and made, and was 
on the following day, under a pretense of verifying the 
descriptions, obtained by the defendants. The decree seems 
to be fully sustained by the evidence. 

It is recommended that the decree of the district court be 
affirmed. 


Day and KirKPatrick, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is 


AFFIRMED. 
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Farmers’ & MERCHANTS’ NATIONAL BANK OF GALVA, ILL- 
INOIS, APPELLANT, V. CHARLES W. MOSHER ET AL., 
APPELLEES, IMPLEADED WITH DIxon NaTIonaL BANx, 
oF Dixon, ILLINOIS, ET AL., APPELLAN'TS.* 


FILED DECEMBER 4, 1901. No. 9,891. 
Commissioner’s opinion, Department No. 1. 


1. Right of Insolvent to Dispose of His Property. In the absence of 
a mutual fraudulent intent the law does not interfere with the 
right of a person, be he solvent or insolvent, to make such dis- 
position of his property, based upon a valid consideration, as-his 
judgment dictates. 


2. Right of Insolvent to Employ Attorneys. An insolvent debtor has 
the right to employ attorneys to defend his estate and himself, 
and to transfer his property in payment of such contemplated 
services, provided it is done in good faith and the property 
transferred does not exceed a reasonable fee for the service 
which might be reasonably anticipated. 


e2 


. Verdict: DivipEnps. The vendee or pledgee of shares of stock in 
a corporation is entitled to all dividends which are declared on 
the stock after the sale or pledge, regardless whether the trans- 
fer has been made upon the books of the corporation. 


We 


Jorporation as Garnishee. Under our statute, prior to the adoption 
of section 485@ of the Code of Civil Procedure, a corporation may 
properly be made a garnishee, where the only property sought 
to be attached is the capital stock of the corporation owned by 
the defendant. 


5. Stockholder: REAL AND APPARENT INTEREST. The real and not the 
apparent interest of a stockholder in the property of the cor- 
poration represented by shares of stock registered in his name, 
may be reached by garnishee process served on the corporation. 


6. Actual Rights of Stockholder. The real actual rights and interests 
of a stockholder, will be reached by the garnishment upon the 
corporation without regard to the apparent interest of the 
owner. 


7. Evidence. Evidence examined, and held to sustain the finding and 
decree. 


8. Motion for New Trial. Where no motion for a new trial has been 
filed in the lower court, and it is sought to review the judg- 


*Rehearing allowed. 
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mInent on error proceedings, this court will look into the record 
to ascertain if the pleadings state a cause of action or defense 
and support the judgment or decree rendered, but this court 
will not go back of the verdict rendered by the jury or the 
findings of fact made by the trial court to review anything done - 
or proceedings had. 


AppPraL from the district court for Lancaster county. 
Heard below before HoLMEs, J. A/ffirmed. 


A. CO. Ricketts, Henry H. Wilson, Lionel C. Burr, 8. B. 
Pound, Roscoe Pound, Cobb & Harvey, John H. Ames, E. 
F. Pettis and Nathan S. Harwood, for appellants. 


Charles O. Whedon, Charles EF. Magoon and Lambertson 
& Hall, contra. 


Day, C. 


This suit is a creditors’ bill brought by the Farmers’ & 
Merchants’ National Bank of Galva, Illinois,in the district 
court of Lancaster county, against Charles W. Mosher and 
Richard C. Outcalt and some twenty-nine other defend- 
ants, referred to hereinafter by name as occasion requires. 
Its object is to set aside certain conveyances of real and 
personal property claimed to have been made by Mosher 
and Outcalt in fraud of their creditors, and also to 
subject certain stocks alleged to be owned by them, 
in various corporations, to the payment of plaintiff’s 
judgment. A number of the defendants named in the 
bill filed answers and cross-petitions, setting up their 
respective claims to priority upon the property sought 
to be reached, and praying for general equitable 
relief. From a finding and judgment adverse to the claims 
of plaintiff, and also to defendants the Dixon National 
Bank, the People’s National Bank and the La Salle Na- 
tional Bank, the plaintiff and the defendants above named 
have brought the case to this court by appeal, and the de 
fendant, Kent K. Hayden, receiver, has brought the case 
to this court on error. The facts which form the basis of 
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the claims of the respective parties will sufficiently appear 
in the further consideration of the case. On January 26, 
1893, the plaintiff herein commenced an action in the dis- 
trict court of Lancaster county against the defendants 
Mosher and Outcalt, and procured the issuance of an at- 
tachment, which on January 27 was levied upon certain 
lands, hereinafter referred to, and also on said day plain- 
tiff caused notices in garnishment to be served upon the 
Farmers’ & Merchants’ Insurance Company, the Western 
Manufacturing Company, the Lincoln Gas Company, and 
others not necessary to be mentioned. On June 25, 1894, 
the plaintiff recovered a judgment in said attachment 
suit against Mosher and Outcalt for the sum of $5,430.50, 
upon which execution was issued, and returned wholly un- 
satisfied. On January 26, 1893, the defendants the Dixon 
National Bank and the People’s National Bank each 
brought an action in the district court of Lancaster county 
against Charles W. Mosher, and procured attachments to 
be issued and notices in garnishment served on said day 
upon the Lincoln Gas Company, the Farmers’ & Merchants’ 
Insurance Company, the Western Manufacturing Com- 
pany and others. On June 14, 1894, the Dixon National 
Bank and the People’s National Bank recovered judgments 
in their respective actions against said Mosher, the former 
for the sum of $10,805, and the latter for $10,818.60. On 
January 28, 1893, the La Salle National Bank brought an 
action in the district court of Lancaster county, and on the 
same day caused attachment and garnishment to be issued 
and served upon the Western Manufacturing Company, the 
Lincoln Gas & Electric Light Company, the Farmers’ & 
Merchants’ Insurance Company, and others. On’ June 15, 
1894, the La Salle National Bank recovered a judgment 
in said attachment suit against Mosher for $5,479.16. 

It is conceded that the attachment and garnishment 
levied by the Dixon National Bank and the People’s Na- 
tional Bank is prior to the attachment and garnishment of 
the plaintiff, and that the attachment and garnishment of 
the plaintiff is prior to that of the La Salle National Bank. 
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It appeared from the answers of the several garnishees in 
each of the foregoing suits that the books of the several 
corporations disclosed that Mosher was at the time of the 
serving of the notice of garnishment the owner of 500 
shares of stock in the Western Manufacturing Company, 
250 shares of stock in the Farmers’ & Merchants’ Insurance 
Company and 2,580 shares of stock in the Lincoln Gas 
Company. The attachments in each of the foregoing suits 
were confirmed and an order of sale issued of the attached 
property. Pursuant to this order the sheriff offered for 
sale 500 shares of Western Manufacturing Company stock, 
250 shares of the Farmers’ & Merchants’ Insurance Com- 
pany and all profits and dividends thereon, 2,580 shares of 
the Lincoln Gas Company known as “new issue,” and 250 
shares of the Lincoln Gas Company known as “old issue.” - 
At this sale, held August 1, 1894, the stock in the Lincoln 
Gas Company was sold to W. Q. Bell for $2,000. The 500 
' shares of stock in the Western Manufacturing Company 
were sold to the Dixon National Bank and the People’s 
National Bank for $100, and 250 shares of stock in the 
Farmers’ & Merchants’ Insurance Company were sold to 
the Dixon National Bank for $100. 

The Farmers’ & Merchants’ National Bank insists there 
are three funds out of which it is entitled to be paid the 
amount of its judgment. These will be considered in the 
order of their presentation in the briefs: : 

Virst, it is contended that 350 shares of stock of the 
Lincoln Gas Company transferred by Mosher on January 
22, 1893, to C. O. Whedon and C. E. Magoon should be 
applied in payment of its judgment. The gist of this con- 
tention is that the consideration for the transfer, being 
largely for services to be performed in the future, is void as 
to existing creditors. The facts out of which the contro- 
versy between the plaintiff and Whedon and Magoon 
arises are as follows: On the day prior to the suspension 
of the Capital National Bank of Lincoln, on January 23, 
1893, C. W. Mosher, who was president of said bank, em- 
ployed Whedon and Magoon as attorneys to defend him 
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and his interests in all matters wherein the services of 
attorneys were required, and also that they should act as 
attorneys for Louise P. Mosher, the wife of said C. W. 
Mosher, in such litigation as she should be, or become, in- 
volved in. At the time of said employment, as payment in 
full for services theretofore rendered, and for services to 
be performed in the future under the employment then 
entered upon, Mosher sold, transferred and delivered to 
Whedon 200 shares of the capital stock of the Lincoln Gas 
Company, and to Magoon 150 shares. At the time of the 
delivery of these shares of stock they stood in the name of 
Mosher upon the books of the company. The defendants, 
Whedon and Magoon, pursuant to said employment, ren- 
dered services as attorneys to said Mosher, during all the 
time which has elapsed since the employment, appeared 
for him in at least 120 civil cases in the state and federal 
courts, and also defended him in a number of criminal 
actions. The proof is clear that the services performed 
under the employment were fairly and reasonably worth 
the amount paid by Mosher. The plaintiff practically con- 
cedes that fraudulent intent did not exist in this transac- 
tion, as a matter of fact, but contends that this transfer is 
one which the law makes fraudulent. A very able and ex- 
haustive brief has been filed by plaintiff in support of 
this contention, but viewed in the light of our statutory en- 
actments and the decisions of our own court, we think the 
position untenable. Section 20 of chapter 32 of the Com- 
piled Statutes of 1899 provides as follows: “The question 
of fraudulent intent in all cases arising under the pro- 
visions of this chapter shall be deemed a question of fact, 
and not of law, and no conveyance or charge shall be ad- 
judged fraudulent, as against creditors or purchasers, 
solely on the ground that it was not founded on a valuable 
consideration.” In Heidiman-Benoist Saddlery Oo. v. 
Schott, 59 Nebr., 20, it is said: “The validity of the mort- 
gage depended upon the intention of the parties, and that, 
according to the provisions of our statute, was not a ques- 
tion of law for the court.” In Lepin v. Coon, 54 Nebr., 
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664, it is said: “The intent with which the sale of the 
stock was authorized or permitted was the vital question 
to be decided. It was a question of fact and not of law.” 
It has been held that the inferences to be deduced from the 
proofs are inferences of fact and not of law. It may be 
the inference is unavoidable,—none the less it is an infer- 
ence of fact. Shaiv.v. Robinson, 50 Nebr., 403, 419. The 
essential thought running through all our cases bearing on 
this question is that to make a conveyance a fraudulent 
transfer, a fraudulent intent participated in by- both par- 
ties to the transfer must exist. In the absence of a mutual 
fraudulent inten}, the law does not interfere with the right 
of a person, be he solvent or insolvent, to make such dis- 
position of his property, based upon a valid consideration, 
as his judgment dictates. But it is insisted that by the 
terms of the employment Mosher was to receive future 
benefits, and for that reason the law will hold the transfer 
fraudulent. We think this contention not well founded. 
An insolvent debtor may secure to himself the future bene- 
fits of a transaction, if the parties to it have entered into 
it in good faith, and the transaction be not merely a device 
to defraud creditors. Indeed, the transactions are rare in 
the affairs of mankind where future benefits do not arise. 
Suppose an insolvent debtor were to purchase a suit of 
clothes, or food, would the fact that he would receive some 
future benefit from his purchase, render the transaction 
fraudulent and void, and subject the merchant who sold 
the goods or provisions liable to the creditors of the in- 
solvent for the purchase price? We think not. It is only 
when the transaction is of such a magnitude and extent, 
and the future benefits so great, as to convince the court 
of its fraudulent character, that it will be adjudged repre- 
hensible. In our view, an insolvent debtor has the un- 
doubted right to employ attorneys to defend his estate and 
himself, and the transfer of his property in payment of 
such contemplated services, where it is reasonable and 
done in good faith, is not a fraud upon other creditors. 
That the services of counsel were necessary in this case is 
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amply sustained by the proofs and there is no contention 
that the amount paid was unreasonable. The case of Mor- 
rell v. Miller, 43 Pac. Rep. [Ore.], 490, is in point. The 
facts sufficiently appear in the following extract from the 
opinion: “The ‘attendant circumstances’ in the case at bar, 
others than those related, may be briefly stated: Miller 
was under arrest for a grave offense, then thought to be 
more serious than it afterwards proved to be, he being 
apprehensive that Morrell would die of the wound received 
at his hands. He had incurred a civil liability to Morrell 
because of the assault made upon him, and had previously 
transferred all of his property, of the aggregate value of 
$5,585.60, to Lord, for the purpose of securing his fees for 
services as an attorney, with a declaration of trust that 
the balance should be disposed of as he and Lord should 
agree. * * * There are some attendant indicia of fraud, 
such as the transfer of all of Miller’s property of such con- 
siderable value to Lord, the declaration of a secret trust 
in connection therewith, and the inadequacy of considera- 
tion for the second deed. But, upon the other hand, Miller 
was deeply interested. He was in the toils of the law, 
charged with a grave offense, and his object was to extri- 
cate himself therefrom. The purpose of making such use 
of his property as to secure able counsel to conduct his 
defense, and to attend to other apprehended litigation, was 
perfectly legitimate. His right to be heard by counsel is a 
constitutional right, and he should be permitted, unless 
hindered by legal process, the free and untrammeled use 
of his property to obtain legal assistance; otherwise, con- 
stitutional privileges would be invaded. * * * There 
being no evidence that these fees were purposely fixed at 
the amounts specified for the purpose of covering up Mil- 
ler’s property to render it inaccessible to his creditors, we 
can not say that, because of the largeness thereof, the con- 
tract supporting them is void, and ought to be disre- 
garded.” In In re Luce, 83 Cal., 303, it is said: “The pay- 
ment by an insolvent debtor and the acceptance by his 
attorneys of their fee in advance, out of the goods of the 
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insolvent, if the salable value of the goods does not exceed 
a reasonable fee for the service which might be reasonably 
anticipated, and the goods are not to be returned, does not 
render the parties liable to the charge of a fraudulent con- 
spiracy.” Reed v. Mellor, 5 Mo. App., 567; Lyon v. Alar- 
shall, 11 Barb. [N. Y.], 241. The trial court found that 
Mosher had transferred, assigned and delivered to the de- 
fendants Magoon and Whedon 350 shares of the capital 
stock of the Lincoln Gas Company in payment for attor- 
ney’s fees for services rendered and to be rendered in the 
future; that the stock was not transferred for the purpose 
of hindering, delaying or defrauding creditors; that the 
transfer was based on a valid consideration; that they were 
the lawful owners and holders thereof and were entitled 
to have said stock transferred on the books of the company, 
and were entitled to the earnings and profits accruing 
thereon. We think the evidence amply sustains the finding 
‘of the court with respect to these shares of stock and that 
the judgment with respect to them is right. 

The second fund out of which plaintiff asserts its judg- 
ment should. be paid is certain dividends accruing to Mosher 
and Outcalt, and placed to their credit on the books of the 
gas company upon capital stock standing in their names 
upon the books of said company. It appeared that the 
capital stock of the gas company had been largely in- 
creased since its organization, and in order to distribute 
pro rata among its stockholders this increase of capital 
stock, the old shares were called in by the company for 
cancelation, and in lieu thereof new shares in the in- 
creased amount were issued to the holder. To illustrate: 
a stockholder having $25,000 of old issue was entitled, on 
surrendering his shares, to receive $45,000 of new issue. © 
Upon the basis of new issue, Mosher was entitled to receive 
2,580 shares and Outcalt 970 shares. At the time of the 
garnishment Mosher had received all of the shares to which 
he was entitled, as shown by the books, except 464 shares, 
and these were withheld, pending the surrender of the old 
shares. Of these shares claimants have appeared for all 
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except 100. Of the 970 shares which Outcalt was entitled 
to receive there had been delivered to him all but 131, and 
claimants had appeared for all of these. It is a settled rule 
of law that as between the vendor and vendee of shares of 
stock, that the vendee is entitled to all the dividends on 
the stock which are declared after the sale of the stock 
regardless whether the transfer has been made upon the 
books of the corporation. Gemmell v. Davis, 75 Md., 546; 
Black v. Homersham, 4 L. R. Ex. Div. [Eng.], 24; 2 Cook, 
Corporations [4th ed.], sec. 5389. And a pledgee is likewise 
entitled to dividends on the stock held in pledge, but must, 
of course, account to his pledgor when the pledge is re- 
deemed. Cook, Stockholders, 468; Central City Nat. Bank 
v. Wilder, 32 Nebr., 454. These general rules are, of 
course, subject to such exceptions as would arise by con- 
tract between vendor and vendee and also such as would 
arise by payment of dividends by the corporation to the 
holder of stock certificates, as shown by the books, without" 
notice of a transfer. The exceptions, however, need not be 
considered, for the facts of this case present only the gen- 
eral rule. The testimony shows that the dividends were 
declared on the stock standing in the name of Mosher on 
the books of the corporation and the amount of the divi- 
dends was credited to him. This transaction, however, 
did not make it Mosher’s money. The record shows that 
all of the shares were transferred before any dividends 
were declared, except the 464 shares, and if these did not 
pass to the several persons now claiming to be owners, they 
passed by the sale from the sheriff to Bell, and in either 
event could not be applied in discharge of plaintiff’s judg- 
ment. The fact that the corporations may have wrong- 
fully paid to Mosher, or his assigns, dividends which 
should have been paid to the vendees or pledgees of the 
stock affords to plaintiff no cause of complaint—that is a 
matter to be settled between the company and such trans- 
ferees or pledgees. Let us now revert for a moment to the 
sale of the stock under the order of sale issued in the at- 
tachment suits at the instance of the People’s National 
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Bank and the Dixon National Bank, in which it will 
be remembered the Mosher stock in the gas com- 
pany was bought by Bell for $2,000. It is con- 
tended by a number of transferees and pledgees of the 
stock that Mosher and Outcalt had no attachable interest 
in the stock and also that prior to the enactment of section 
485a of the Code of Civil Procedure stock in a corporation 
could not be attached by the service of notice in garnish- 
ment on the corporation. In our view, under the express 
and sweeping provisions of sections 201, 207, 208, 212 and 
221 of the Code, stock of the attachment defendant in a 
domestic corporation may be reached by garnishment. It 
would unduly prolong this opinion to quote at length the 
several statutory provisions above cited. Suffice it to say 
that section 201 provides that the order of attachment 
shall be directed to the sheriff and requires him to attach 
“stocks, or interests in stocks.” Sections 207 and 208 pro- 
vide that corporations may be garnished, and the manner 
of service of the process. Section 212 provides that the 
garnishee shall stand liable to the attaching creditor for 
all property in his hands from the time that he is served 
with notice. Section 221 provides for the appearance — 
of the garnishee to make disclosure, “and in case 
of a corporation, any stock therein held by or for the 
benefit of the defendant, at or after the service of the 
notice.” Our Code of Civil Procedure upon this subject 
was evidently adopted from Ohio. Sections 194, 200 and 
214 of the Ohio Code are identical with sections 201, 207 
and 221 of our Code. The interpretation placed upon 
like sections by the supreme court of Ohio meets our ap- 
proval. In National Bank of New London v. Lake Shore 
& M.S. R. Co., 21 Ohio St., 221, the court says: “Under our 
statute, a corporation may properly be made a garnishee 
in a case where the only property sought to be attached is 
capital stock of the company, owned by the defendant or 
held for his benefit. And such garnishee from the time of 
the service of notice upon it, becomes liable to account to 
the attaching creditor for such stock and its proceeds if he 
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finally succeed in the action.” In Norton v. Norton, 43 
Ohio St., 509, it is said: “The interest of a stockholder in 
the property of a private corporation, represented by cer- 
tificates of shares registered in his name, may be reached 
by garnishee process served upon the corporation.” From 
the foregoing provisions of the statute, and upon the au- 
thority of the decisions cited, we are clearly of the opinion 
that the stock of a debtor may be reached by notice of 
garnishment duly served upon the corporation and that the 
equitable interest of the debtor may be seized by such no- 
tice and applied in payment of the debt. Such garnish- 
ment would not hold any stock which had been previously 
transferred in good faith, to a purchaser or pledgee, al- 
though a formal transfer thereof may not have been made’ 
upon the books of the corporation. The real, actual rights 
and interests of a stockholder will be reached by the gar- 
nishment, without regard to the apparent interest of the 
owner. If this position is correct, it follows that such in- 
terest as Mosher may have had in the stock was held by 
the notice of garnishment issued at the instance of the 
People’s Bank and the Dixon National Bank and that his 
. interest:in the stock, whatever it might be, was sold under 
the order of sale to Bell. : 

The third fund out of which plaintiff contends it should 
be paid is certain real and personal property which it is 
alleged was fraudulently transferred to D. E. Thompson. - 
As affecting this branch of the case, the record discloses 
that on November 14, 1891, Thompson sold to Mosher and 
Outcalt 180 shares of stock in the Capital National Bank 
for $22,500 and in payment thereof took the note of Mosher 
and Outealt for said amount payable five years after date. 
To secure the payment of this note 200 shares of stock of the 
Lincoln Gas Company were assigned to Thompson as col- 
lateral security. This stock was held by him until De- 
cember, 1892, when, by agreement between Mosher and 
Thompson, the gas stock was surrendered and in lieu 
thereof certain lands in York and Lancaster counties were 
deeded to Thompson. These lands were given as security 
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for the indebtedness. It was also shown that Thompson 
_ had sold the lands in York county prior to the commence 
ment of the present suit, and that the lien created by plain 
tiff’s attachment upon the lands in York county had been 
released by the attorneys for the plaintiff, and that the 
lands had brought at sale all they were reasonably worth, 
and that the amount of the sale had been credited upon the 
note, and that there was still a balance due thereon of 
about $15,000. The lands in Lancaster county Thompson 
still held, and upon these the plaintiff was given a second 
lien. The court found upon the pleading and the evidence 
that the note for $22,500 was given for a valuable consider- 
ation, and that to secure the same Mosher and Outcalt con- 
veyed by warranty deed the lands alleged to have been so 
conveyed and fully described in the petition; that said con- 
veyances were intended as security for payment of the note 
and were not given by Mosher and Outcalt or accepted by 
Thompsen for the purpose of hindering, delaying or de- 
frauding creditors, but for a lawful purpose. This finding 
of the trial court upon this branch of the case is sustained 
by the evidence. There was some claim made that the 
Capital National Bank was insolvent at the time Thomp- 
son sold his stock ; that the stock was worthless at the time, 
and, therefore, there was no consideration to support the 
note. There was not, however, sufficient evidence to es- 
tablish that the transfer was a device to defraud creditors, 
and we think the transfer of the stock was a sufficient con- 
sideration. As before stated, the Dixon National Bank 
and the People’s National Bank purchased at the sheriff’s 
sale the 250 shares of stock in the J-armers’ & Merchants’ 
Insurance Company standing in the name of Mosher 
on the books of the company; the company, however, 
refused to transfer these shares to the purchasers 
-because the stock ‘was claimed by Henry Mansfield. 
In its cross-petition the Mansfield estate claimed a 
first lien upon said ‘shares of stock and prayed a 
foreclosure of its lien. The court found generally in 
favor of the Mansfield estate, that, prior to the commence- 
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ment of the proceedings at law by the plaintiff and the 
cross-petitioners, the executors of the estate of Henry 
Mansfield, deceased, held 250 shares of the stock of the 
Farmers’ & Merchants’ Insurance Company which had been 
duly assigned to Henry Mansfield as collateral security 
for the indebtedness of $22,500 described in the cross-péti- 
tion, and that the estate of Henry Mansfield was entitled 
to a first lien upon the certificates of stock for the sum of 
$34,392.36 with interest from date of decree. It was or- 
dered that the stock be sold as upon execution and the 
proceeds applied first to the payment of said lien and any 
remaining to be paid into court to be distributed upon the 
further order of the court. No useful purpose can be sub- 
served by a review of the transactions between Mosher and 
Henry Mansfield. We have gone over the record, and the 
findings and judgment of the trial court meet our approval. 

Kent K. Hayden, receiver, seeks to review the judgment 
of the trial court by proceeding in error, but the record 
discloses that he filed no motion for a new trial. The rule 
is well established in this state that to obtain a review of 
a case on error in this court a motion for a new trial must 
have been filed and the errors relied on specifically pointed 
out to the district court. Harrington v. Latta, 23 Nebr., 
84; Cruts v. Wray, 19 Nebr., 581; Hansen v. Kinney, 46 
Nebr., 207. 

There are a number of other questions argued in the 
voluminous and numerous briefs of counsel representing 
the different interests in this case, but in our view the 
foregoing opinion sufliciently reviews the important ques- 
tions presented. We have carefully examined the record 
and in our opinion it sustains the finding and judgment of 
the lower court. 

We therefore recommend that the judgment be affirmed. 


HASTINGS and KirKPATRICE, CC., ‘concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED.. 
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HARRISON VANSYOC V. FREEWATER CEMETERY ASSOCIATION. 
FILED DECEMBER 4, 1901. No. 10,700. 
Commissioner’s opinion, Department No. 1. 


1. Certificate of Clerk to Bill of Exceptions. Where a certificate of 
the clerk of the district court attached to the record certifies 
“that the above and foregoing is the original bill of exceptions, 
and also a true and perfect transcript of the record in the above- 
entitled cause, as the same is on file and of record in my office,” 
it is a sufficient authentication. 


2. Action for Damages by Fire: INsurricizency or PETITION. A peti- 
tion which alleges that defendant set out a fire on his premises, 
that it spread to plaintiff’s premises and damaged plaintiff, with- 
out an allegation of facts showing negligence on the part of 
defendant, does not state a cause of action. 


3. Negligence: Presumption. The law does not presume negligence; 
he who relies upon the want of ordinary care as the basis ofa 
cause of action must plead and prove it. 


Error from the district cout for Harlan county. Tried 
below before BEALL, J. Reversed. 


Webster S. Morlan and C. L. Miller, for plaintiff in _ 
error. , 


R. L. Keester and E£. C. Dailey, contra. 


Day, C. 


The Freewater Cemetery Association commenced this 
action in the district court of Harlan county against Har- 
rison Vansyoc to recover damages alleged to have been sus- 
tained by it by reason of a fire which it is claimed defend- 
ant set out, and which it is charged spread upon and over 
the plaintiff’s land and damaged its property. The trial 
resulted in a verdict in favor of the plaintiff for $75, upon 
which judgment was subsequently rendered, to review 
which the defendant has brought error to this court. 

It is insisted by the plaintiff that this court has no 
jurisdiction to determine the questions presented by the 
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record for the reason that the certificate of the clerk of the 
district court appended to the record does not certify that 
it contains a true copy of the pleadings, the motion for a 
new trial and the judgment. In our opinion this conten- 
tion is not well founded. The certificate of the clerk, omit- 
ting formal parts, is as follows: “I, George H. Cleaver, 
clerk of the district court in and for Harlan county, Ne- 
braska, do hereby certify that the above and foregoing is 
the original bill of exceptions and also a true and perfect 
transcript of the record in the above entitled cause, as the 
same is on file and of record in my office.” It is not essen- 
tial that the certificate of the clerk should describe the 
- separate pleadings, the motion for a new trial and the 
judgment separately. It is sufficient to give the court juris- 
diction if the record shows the pleadings, motion for a 
new trial and judgment, and the certificate recite that it 
is a “true and perfect transcript of the record in the above 
entitled cause.” A certificate in this form where the spe- 
cific parts of the files or journal entries are not enumer- 
ated, is approved by Strawn in his work on Supreme Court 
Practice and Forms of Nebraska, pp. 127,128. In Herman 
v. Kneipp, 59 Nebr., 208, this court held the following to be 
a sufficient certificate: “That the foregoing is a true and 
perfect transcript of the record in the above entitled cause, 
except the bill of exceptions, which original bill is hereto 
attached.” In Hake v. Woolner, 55 Nebr., 471, the certifi- 
cate is as follows: “I, M. 8S. Campbell, clerk of the dis- 
trict court within and for Otoe county, hereby certify the 
foregoing to be a true transcript of the record in the within 
entitled cause; petition, amended petition, stipulation, 
answer, amended reply, instructions asked by plaintiff, 
refused, instructions asked by the defendant, refused, in- 
structions of the court, journal entries, and bond, as the 
same appear on file and of record in my office.” The court 
commenting on the certificate said, “This is a proper au- 
thentication merely of the matters specifically enumerated 
in the certificate, of which the motion for a new trial is 
not one. The authentication would lave been complete 
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and sufficient had it ended with the language, ‘hereby 
certify the foregoing to be a true transcript of the record 
in the within entitled cause’ But what follows these 
words limits the force and effect of the certificate to the 
particular matters therein designated.” 

The defendant insists that the petition does not state 
a cause of action and that his objection to the introduction 
of any evidence should have been sustained. The second 
paragraph of the petition contains the material allegations 
presented by the objection and is as follows: “That on or 
about the 10th day of April, 1897, the defendant set fire to 
the grass upon land adjoining that of the plaintiff which 
was used for cemetery purposes in Harlan county, Ne 
braska, which said fire immediately spread upon and over 
the said land of plaintiff, and burned the grass thereon, to- 
gether with numerous shade and ornamental trees, and 
killing all of said trees, being twenty or more in number, 
which were then standing and growing upon the said land 
of the plaintiff, which said fire did damage the plaintiff ‘in 
the destruction of said trees, and the injury to the ceme- 
tery grounds, in the sum of $200.” It will be noted that 
there is no allegation in the petition that the defendant 
was negligent in setting out the fire or that he was negli- 
gent in permitting it to spread to the premises of the plain- 
tiff. The allegation is simply that he set fire to the grass, - 
that it spread to plaintiff’s premises and damaged them. 
The law does not presume negligence; he who relies upon 
the want of ordinary care as the basis of a cause of action 
must plead and prove it. A person has the right to set out 
a fire upon his premises for the purpose of husbandry or 
for any other lawful purpose, and the mere setting out a 
fire is not negligence. The circumstances, however, under 
which he does it may render the act negligence for which 
liability will follow. So the mere spreading of the fire does 
not of itself impute negligence. The utmost care and dili- 
gence may have been exercised to prevent its spreading, 
and if so; no liability would attach for resulting damage. 
In this case the defendant may have been negligent in set- 

14 
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ting out the fire at an improper or unsuitable time or in 
not using reasonable care and diligence to prevent its 
spreading and doing injury, but there is nothing in the 
pleadings from which such inference can fairly be drawn. 
The mere fact that an injury did result does not raise the 
inference of the want of ordinary care. In Lincoln Street 
R. Co. v. Cox, 48 Nebr., 807, 808, it is held, quoting from 
the syllabus: “In an action by a servant against his master 
for personal injuries the jury can not be permitted to infer 
negligence from the mere fact that an accident happened. 
A want of ordinary care must be pleaded and proved.” In 
our opinion, the petition fails to state a cause of action and 
the objections of the defendant raising this question should 
have been sustained. 

It is but justice to counsel for both sides to say that 
neither appeared in the action in the lower court. 

It is, therefore, recommended that the judgment be re- 
versed and the cause remanded for further proceedings. 


HASTINGS and KIRKPATRICK, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 


the cause remanded. 
REVERSED AND REMANDED. 


Moprern WoopMEN OF AMERICA y. Many Kozak. 
FILED DECEMBER 4,1901. No. 10,534. 
Commissioner’s opinion, Department No. 1. 


1. Conflicting Evidence: PREPONDERANCE. The verdict of a jury in 
a case properly submitted to them, when based on conflicting 
evidence, will not be disturbed merely on the ground: that the 
apparent preponderance of the evidence is in favor of the losing 
party. 

2. Insurance Policy: Proor oF Loss: ADMISSION AGAINST INTEREST. 
In an action on an insurance policy, proofs of loss made to the 
company by the beneficiary are admissible in evidence, subject 
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to explanation or correction, to the extent that they contain 
admissions against interest. 


3. Weight of Admission Question for Jury. The weight to be given 
such admissions is a question for the jury, to be determined bya 
consideration of all the facts and circumstances showing or 
tending to show a knowledge of their contents or otherwise. 


4, Evidence: VERDICT. Evidence examined, and held that verdict of 
the jury is supported by sufficient competent evidence. 


Error from the district court for Gage county. Tried 
below before Lerron, J. Affirmed. 


George A. Murphy, J. G. Johnson and Talbot & Allen, 
for plaintiff in error: 


The statements made in the death proofs are admissions 
of the beneficiary. New York Central Ins. Co. v. Watson, 
23 Mich., 485. 

The rule that the proofs are not evidence in favor of the 
insured, does not preclude them from operating as admis- 
sions. New York Central Ins. Co. v. Watson, supra; 

Campbell v. Charter Oak Fire & Marine Ins. Co., 10 Allen 
[Mass.], 213. 

We do not mean to say that the party may not correct a 
mistake of fact in his original statement, but such a cor- 
rection is not to be made known to the insurer, for the first 
time, on action to recover. Campbell v. Charter Oak Fire 
é Marine Ins. Co., supra. 

The theory of murder suggested in the court below, is 
too improbable and too fanciful to be treated seriously. 
For the sake of argument, let it be assumed that some 
evilly disposed person had meditated the murder of young 
Kozak, and was successful in his unholy design. It was 
very considerate in the murderer to give ample notice to 
his unfortunate victim, so that he could arrange his per- 
sonal affairs in a businesslike manner, causing his rela- 
tives and administrator the least possible trouble. It was 
clever in him to disappear so suddenly from the scene of 
his villainy, when his mission was performed. He was so 
careful in his movements as to arouse no suspicion, to leave 
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no clue to his identity, no motive for his act. He will preb- 
ably never be discovered, unless the spirit of the murdered 
man, like the ghost in Hamlet, returns to earth to disclose 
the identity of the murderer. It may be possible that this 
is one of those instances that have been heretofore confined 
to the realm of fiction, where, by the exercise of some occult, 
hypnotic influence, one mind has successfully dominated 
another, so that the person under the magic influence acts 
solely from suggestions made by the superior mental force. 
If Kozak was murdered, the facts in this case would fur- 
nish a basis for a sensational narrative that would make 
Du Maurier, the author of Trilby, feel that the realism 
of fact had overshadowed the idealism of fancy or fiction. 
Under this branch of the argument we refer to Hens v. 
Northwestern Mutual Relief Ass’ ty) 100 Wis., 266, 75 N. W. 
Rep., 991. 

The bullet was not positively identified by any witness 
as the one extracted from the brain of the suicide. 


Samuel Rinaker, Robert S. Bibb and Alfred Hazlett, 
contra: 


The presumption of the law is against suicide. Travel- 
lers’ Ins. Co. v. McConkey, 127 U. S., 661. 
The facts were for the jury. 


Argued orally by Murphy, for plaintiff in error; by 
Bibb, contra. 


KIRKPATRICK, C. 


This action was brought in the district court of Gage 
county by defendant in error against plaintiff in error to 
recover upon a policy of life insurance or benefit certifi- 
cate issued by plaintiff in error upon the life of John Ko- 
zak, in which certificate defendant'in error was named as 
beneficiary. The petition set out a copy of the policy and 
alleged the death of insured, and full compliance with all 
the conditions and requirements of the contract on the part 
of insured and his beneficiary to be performed. The an- 
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swer admitted the execution of the benefit certificate; that 
deceased had made payments of all premiums and assess- 
ments due; that he was dead; that proofs of loss had been 
made. The answer further pleaded that the p-‘icy con- 
tained a condition that if the member should die by his 
own hands, whether sane or insane, the certificate should 
be null and void; that the insured, John Kozak, came to 
his death by his own hands, by shooting himself in the 
head; and denied any liability on the part of plaintiff in 
error. A reply was filed, denying all new matter contained 
in the answer. Trial was had to a jury, which resulted in 
a verdict and judginent for defendant in error, to reverse 
which the cause is brought here upon error. 

The only controverted issue on the trial was whether 
John Kozak committed suicide. A number of assignments 
are made in the motion for a new trial and in the petition 
in error, but only two are argued in brief of counsel, and 
the remainder will not be considered. It is contended: 
First, that the court erred in refusing to instruct the jury 
to bring in a verdict for plaintiff in error, because there 
was not suflicient evidence to submit the case; second, that 
the verdict is not sustained by sufficient evidence. This 
reduces the controversy to the single question whether or 
not the verdict is sustained by sufficient competent evi- 
dence. The facts in the case are that about 11 o’clock 
in the evening of August 12, 1896, the insured was 
found dead. in a burning straw stack on his farm 
near the town of Virginia. His body was pulled out 
of the stack, his clothes found to be burned off, and 
his face and body more or less burned. There was 
a bullet wound in the left side of his head, above 
and just a little back of the ear. The bullet was found 
lodged in his brain, and it is apparent from the facts that 
death was instantaneous. The next morning a thirty-eight 
calibre revolver, the wooden parts destroyed by fire, was 
found in the ashes of the straw pile, together with a part 
of a box of thirty-eight calibre cartridges. Some of the 
cartridges were exploded, evidently by the heat of the fire, 
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and some were not. Empty cartridges were in all the 
chambers of the revolver, three of which bore evidence of 
having been indented by the hammer of the revolver, the 
others having probably been discharged by the heat of the 
fire. Kozak’s coat and vest, containing a watch and $11 
or $12 in money, were found, together with a pitchfork, 
at some little distance from the stack. When his body was 
drawn from the stack by a neighbor a number of the cart- 
ridges exploded. Aside from the above facts, very little 
is known or disclosed by the evidence. The testimony dis- 
closes that a hardware merchant, whose place of business 
does not appear from the record, some time prior to the 
date of the death had sold a revolver of the same make as 
that found, with a box of cartridges, and that he described 
the purchaser as an intelligent young man of about twenty- 
four years of age. He said if the young man was of foreign 
extraction, there was nothing in his speech to indicate it. 
He did not know Kozak, and gave no further description 
of the man who purchased the revolver. The deceased was 
about twenty-five years of age; was born in Bohemia. His 
mother and sister were unable to speak English. A de- 
scription of the deceased was not given to the jury, and it 
is not disclosed whether he could talk English fluently or 
not. 

A short time prior to his death he paid a small bill ow- 
ing to a blacksmith, and took a receipt. He collected 
several small amounts owing to him, and, when asked at 
one time whether he was going away, he said he did not 
know; that he might go to the old country; that this coun- 
try was too slow for him. He was a member of the band 
at Virginia, and attended the band practice at that village 
the evening before his death. The members of the band 
called as witnesses all testify that they noticed nothing 
unusual regarding his behavior, as he seemed to be in his 
usual good spirits, his actions being perfectly natural and 
consistent with his actions at other times. The leader of 
the band testified that he noticed nothing unusual at the 
time of rehearsal, but after hearing of his death he got to 
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thinking the matter over, and concluded that Kozak’s ac- 
tions were somewhat different from usual on that evening. 
At band practice deceased was asked if he would go with 
the band to Crab Orchard to attend a political rally. He 
said he would if he was there; that is, at Virginia. LEar- 
lier in the week one of the band members asked him if he 
would go with the band to the rally, and he replied that 
he did not know; that he was going up to Beatrice, and was 
“coming back and raise h .’ Whether or not he went 
to Beatrice is not disclosed. It.was shown by the testi- 
mony of the register of deeds that there was recorded in 
his office a deed for John Kozak’s farm, made by him to 
his brother, on August 8, 1896, four days before his death. 
The deed. provided that his brother, Charles Kozak, was 
to pay off the mortgage on the farm, and to pay John 
Kozak’s mother $50 yearly during her lifetime for her 
maintenance, and to pay his sister, Anna Kozak, $100 on 
May 1, 1898, and to Stella Kozak $400 May 1, 1898. No 
other testimony concerning this deed was offered to show 
whether Charles Kozak had made this kind of a contract 
of purchase with his brother. None of the members of the 
Kozak family were asked regarding the matter, the only 
evidence regarding the transaction being the record of 
the deed. None of the matters hereinbefore mentioned are 
of any evidential value or possess any probative force on 
the theory of suicide. They are all equally consistent with 
the theory of murder, suicide or accidental shooting; and 
for that reason, standing alone, as they do, in the record, 
they could not in any manner have assisted the jury in de- 
termining how Kozak came to his death. 

We now come to an examination of the only material 
evidence in the case. About 9 o’glock of the evening of 
August 12th the deceased stopped at the home of Anna 
Hupka, who resided about a mile from his home. It seems 
that he had been keeping company with this young woman 
for several years. His visit lasted about an hour, during 
which she says his behavior was natural, and he seemed to 
be in his usual good spirits. However, during the time he 
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was there, he made some remarks about trouble he had had 
with his mother, claiming that she did not treat him just 
right, and that if she had treated him better it would not 
be necessary for him to go away so much. Before he left, 
about 10 o’clock, he gave her an unsealed letter, together 
with his photograph; the letter as translated reading as 
follows: 

“Virginia, Nebraska. [It is without date.] “Dear Anna, 
Accept my last regards. If I have ever done any wrong 
to you forgive me. Don’t think I had a bad opinion of you. 
I was willing to live like every well behaved man. I 
thought I would be happy but things turned out in a dif- 
feyent way. You will hear of a curious end of my life. I 
would go away, but I can not do it, for you may say I made 
it on purpose. Only death can help me out of all. Good- 
bye, forget me, ingrate. I will banish myself for every- 
thing. What a pity on my young life.’ The letter was 
signed “John Kozak,” and contained a postscript as fol- 
lows: “I*arewell, my home, farewell, all around my home. 
Dust and ashes all will be of me. One thought delights 
me, it is that you have been my best friend. I have been 
like the ocean wave, tossed from place to place until it dis- 
appears. Now I will be contempted by all for my frivolous 
deed.” 

After his denartnie: as soon as she had read this letter, 
she seems to have started with her sister to inform de- 
ceased’s mother, or to have him watched, or something of 
that nature; her intention not clearly appearing from the 
testimony. It appears that while she and her sister were 
going to the Kozak farm, they were met by their brother, 
Joe Hupka, who got into the buggy with them and to- 
gether they drove to the Kozak place. “Hupka went into 
the house, but finding no one there, and seeing the stack 
on fire in the field, went to it and discovered the burning 
body, as already stated. There can be no doubt that the 
letter strongly indicates a purpose on the part of deceased 
in some manner to do violence to himself. But it is prac- 
tically the only material evidence tending to support the 
suicide theory. 
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Plaintiff in error introduced a thirty-eight calibre re 
volver found in the stack, and also identified and offered in 
evidence the bullet which at the post-mortem examination 
was taken from the head of deceased. Defendant in error 
called two witnesses who were hardware merchants, who 
had dealt in firearms for many years, one of whom was a 
gunsmith, who, upon examination of the bullet in evidence, 
positively testified that it was a thirty-two calibre, and that 
it. could not have been fired from the revolver in evidence. 
An examination of the bullet in question, which with the 
revolver is an exhibit in the case, shows that the testimony 
of the two witnesses must be correct. The bullet is clearly 
of a smaller calibre than the revolver and empty cartridges 
in evidence. Whether it is a thirty-two calibre is not so 
certain. There is no testimony in the record showing that 
Kozak had a revolver. No person saw him with it, and 
we have then, this situation: The revolver and the thirty- 
eight calibre cartridges, together with the bullet, are of- 
fered in evidence by plaintiff in error tending to support 
the theory of suicide; on the other hand, the evidence of 
two qualified witnesses and the bullet itself, that it could 
not have been fired from the revolver. This evidence re- 
garding the size of the bullet, which is practically undis- 
puted, could well have raised a serious doubt in the minds 
of the jurors, whether, if the revolver found was really 
that of Kozak, he came to his death by shooting himself. 
This evidence alone would seem to be sufficient to take the 
case out of the rule that, where from the evidence reason- 
able men can draw but one conclusion, the case resolves 
itself into one of law for the court. Shiverick v. Gunning 
Co., 58 Nebr., 29; Knapp v. Jones, 50 Nebr., 490. That 
the bullet found in the head of deceased was too small 
to be fired from the weapon found in the stack was cer- 
tainly a circumstance not easily reconciled with the 
theory that he had shot himself, and a doubt as to the 
truth thus created by the proof can he resolved only by 
the verdict of the jury. But there is another fact of which 
the jury could not have been ignorant, namely, the absence 
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from the record of all evidence tending to show a motive in- 
citing to self destruction. Self-murder is abhorrent to the 
mind, and common observation teaches that normal men 
are not driven to the desperation of suicide without some 
exciting cause of more than ordinary magnitude. Kozak 
is shown by the record to have been healthful and prosper- 
ous, and the record contains no hint to furnish a motive 
for seeking his own end. In view of this fact, and in the 
absence of some uncontradicted evidence from which no 
other conclusion than that of suicide could be drawn by 
reasonable men, it is impossible to say that the verdict of 
the jury is clearly and unmistakably wrong. The letter to 
Anna Hupka, while it may be very convincing evidence 
that John Kozak intended to commit violence upon him- 
self, is by no means conclusive evidence that he carried out 
such intention. The rule is that, when the evidence is un- 
contradicted, and reasonable men can draw different con- 
clusions therefrom, it is proper to submit it to the jury. A. 
& N. R. Co. v. Bailey, 11 Nebr., 332, 337; City of Lincoln 
v. Gillilan, 18 Nebr., 114. Whether this letter, together 
with other facts in evidence, proved that Kozak committed 
suicide, was a question for the determination of the jury. 
The question here is not whether the verdict follows the 
preponderance of the evidence. Upon the question of 
the preponderance of the evidence this court is ordinarily 
powerless to disturb the jury’s verdict. As said in the case 
of Home Fire Ins. Co. v. Kuhiman, 58 Nebr., 488: “A judg- 
ment based upon a verdict which is supported by sufficient 
competent evidence will not be disturbed on the ground 
that the apparent preponderance of the evidence is on the 
side of the losing party.” Deceased may have been mur- 
dered, he-may have committed suicide or he may have acci- 
dentally killed himself. This was a question for the jury 
to determine from all the evidence in the case, and their 
verdict being based upon conflicting evidence, it will not be 
disturbed. Morton v. Harvey, 57 Nebr., 304. 

The rule as adhered to in this court is announced as fol- 
lows in the case of Sonnenschein v. Bartels, 37 Nebr., 592: 
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“When a jury has decided a question of fact properly sub- 
mitted, and the trial judge has overruled a motion for a 
new trial, then, if the record discloses competent evidence 
on which the finding may have been based, such finding 
can not be disturbed by the supreme court.” Young v. 
Roberts, 17 Nebr., 426, 428; Ross v. Langworthy, 18 Nebr., 
492, 495. 

Plaintiff in error, to support its theory, offered in evi- 
dence the proofs of loss made by the officer of the lodge 
and sundry witnesses, and signed and presented by de- 
fendant in error in support of the claim in the amount 
alleged to be due upon the certificate. From these various 
documents it appears that the cause of death was repre- 
sented as resulting from a pistol shot in the left temple 
inflicted by deceased’s own hand. It is claimed that de- 
fendant in error is estopped by this showing from claiming 
that Kozak did not die by his own hands. This contention 
can not be sustained. Proofs of loss of this character, in 
so far as they are admissions against the interest of the 
party making them, are manifestly admissible, and, if un- 
explained, no doubt are entitled to great weight. But they 
are not conclusive of the fact. Leman v. Manhattan Life 
Ins. Co., 46 La. Ann., 1189, 15 So. Rep., 388. The testi- 
mony in this case shows that Mrs. Kozak, defendant in 
error, was a Bohemian woman, unable to speak, read or 
write the English language. The officer of the lodge and 
the notary public, who prepared the proofs, say that her 
son was with her, and that they read the proofs to him, 
he in turn speaking to her in her native language, sup- 
posedly explaining the contents of the papers she after- 
wards signed. Whether he fully explained the contents of 
the papers to his mother or not, does not appear from the 
record. He was. called as a witness, but was not inter- 
rogated regarding the matter. In Mrs. Kozak’s examina- 
tion she testified positively that she had no knowledge of 
the matters contained in the proofs of loss, and that she 
was informed that if she signed the papers she would get 
the money in thirty days, and, relying upon these represen- 
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tations, she signed them. She denied that the papers were 
read or explained to her. It was incumbent upon plaintiff 
in error to show past doubt that Mrs. Kozak clearly under- 
stood the import and effect of the papers she was signing. 
Selden v. Myers, 61 U. S., 506, 15 L. Ed., 976. If she 
signed them in ignorance of their contents, they would 
not constitute admissions against interest; and whether 
she signed them in ignorance of what they contained was 
a question for the jury, and, in view of the evidence on this 
branch of the case, it seems they were justified in disre- 
garding them. The weight to be given such admissions is 
a question for the jury. Paxton v. State, 59 Nebr., 460, 
463. Under the pleadings in this case, the burden was 
upon plaintiff in error to prove its affirmative defense by 
a preponderance of the evidence. That the presumption 
is against suicide in cases of this character, and that the 
insurer has the burden of proving self-destruction, is rec- 
ognized by all the authorities. TJravellers’ Ins. Co. v. Mc- 
Conkey, 127 U. S., 661; Whitlatch v. Fidelity & Casualty 
Co., 24 N. Y. S&S, 5387; Travelers’ Ins. Co. v. Nitterhouse, 
38 N. E. Rep. [Ind.], 1110; Mutual Life Ins. Co. v. Simp- 
son, 28S. W. Rep. [Tex.], 8387; Inghram v. National Union, 
72 N. W. Rep. [Ia.], 559; Burnham v. Interstate Casualty 
Co., 75 N. W. Rep. [Mich.], 445; and other cases which 
might be cited. And it would seem that the presumption 
is not overcome by proof that death resulted from the shot 
of a pistol found near the person of deceased. In the case 
of Leman v. Manhattan Life Ins. Co., 46 La. Ann., 1189, it 
is said: “In such action, when the defense is self-destruc- 
tion, the burden of proof is on the insurer to establish the 
suicide, and when circumstantial evidence only is relied 
on, the defense fails, unless the circumstances exclude with 
reasonable certainty any hypothesis of death by accident 
or by the act of another.” Travelers’ Ins. Co. v. Nitter- 
house, supra; Jones v. United States Mutual Accident 
Ass’n, 61 N. W. Rep. [Ja.], 485. In the last cited case it 
is said: “Where in an action on an accident policy, it ap- 
pears that the insured was killed by a pistol shot, the bur- 
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den is on the insurer to show that the shot was not acci- 
dental.” 

From what has been said, and from the authorities cited, 
it follows that the verdict and judgment are right, and it is 
therefore recommended that the judgment of the district 
court be affirmed. 


HastTInGs and Day, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


Nors.—Where the policy contains no suicidal clause, and there is 
no statute governing such a case, but the insured, before entering 
into the contract, secretly and deliberately formed the purpose of 
taking his own life, the contract is thereby vitiated. The insurer 
does not sell the insured an option on his own life. The questions 
of suicide and insanity are for the jury. Ritter v. Mutual Life Ins. Co., 
169 U. S., 139. 

THE LOCATION OF THE SUICIDAL WOUND is a matter of a great deal of 
importance. It is, of course, unlikely that the back would be found to 
be the site chosen, while writers upon medical jurisprudence gener- 
ally admit that the suicide very rarely inflicts a wound upon the left 
side of the body. Self-inflicted injuries are usually upon the front of 
the body. Allan McLane Hamilton, Medical Jurisprudence, p. 278. 
— REPORTER. 


Henry M. Swicart v. NEPOMUK GENTERT. 
FILED DECEMBER 4, 1901. No. 10,460. 
Ce-nmissioner’s opinion, Department No. 2. 


1. Statute of Frauds. In an action to recover for services rendered 
to a third person the general rule is that, if the person for 
whose benefit the promise vas made is himself liable, the prom- 
ise of the defendant, although made before the services were 
rendered, is collateral, and within the statute of frauds. 


2. Request for Instructions. A party who requests instructions which 
are given to the jury can not afterwards object that the issue 
so presented was not raised by the pleadings. 


Error from the district court for Adams county. Tried 
below before BEALL, J. Affirmed. 
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Batty, Dungan & Burton and John C. Stevens, for plain- 
tiff in error. 


Tibbets Bros. & Morey, contra. 


SEDGWICK, C. 


This action was begun in justice court and afterwards, 
upon appeal, tried in the district court for Adams county. 
The plaintiff in error, who was plaintiff below, is a physi- 
cian and surgeon, and sued to recover from the defendant 
for services rendered as such physician and surgeon to the 
defendant’s daughter, who was a married woman and was 
then living with her husband. The answer admitted that 
the plaintiff was a physician and surgeon, and denied the 
other allegations of the petition. The trial resulted in a 
verdict for the defendant, and the plaintiff has brought 
the case here upon petition in error. 

It is insisted that the evidence is not sufficient to sup- 
port the verdict. The question is, whether the promise of 
the defendant is within the statute of frauds. We think 
that the evidence on that point is sufficient to support the 
verdict of the jury. After the plaintiff had given his tes- 
timony the defendant testified as a witness in his own be- 
half. His evidence is quoted in plaintiff’s brief as follows: 
“That plaintiff called me out; he set in buggy and I walked 
up to him, then he told me your daughter is pretty sick; I 
was a little scared you know, so he says I guess I get her 
through all right. After that he asked me who is going to 
pay that; I told him I help you see you get it, but I never 

_promised anybody.” We think this promise is clearly 
within the statute of frauds. The general rule is, that if 
the person for whose benefit the promise is made is him- 
self liable at all, the promise of the defendant must be in 
writing. Browne, Statute of Frauds [5th ed.], sec. 197. 
The promise of the defendant is twofold—first, that he 
would help the plaintiff to collect the bill; and second, 
that he would see that the plaintiff received his pay. The 
first part of the promise could not be enforced because of 
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its indefiniteness; and the second part is, by its very terms, 
a promise to answer for the default of the parties who 
would be primarily liable for the services to be rendered. 
The jury appear to have believed this evidence of the de- 
fendant, and we can not say that they were so clearly 
wrong in so doing as to require a reversal of the judgment. 
At the time of making this promise a part of the services 
had been rendered, and as to the claim for the services 
thereafter rendered the plaintiff in his brief insists that 
“the promise in the case at bar was not to pay the debt of 
another, because at the time the promise was made no 
debt of another existed, and none would have existed had 
it not been for the promise of the defendant to pay said 
debt when it should have been created.” This contention 
is that if the promise of the defendant was so far the in- 
ducement for plaintiff’s services that the services would 
not have been rendered but for this promise, then the 
promise is not within the statute of frauds. But this is 
not the law. The fact that the plaintiff would not render 
the services upon the responsibility of the daughter and 
her husband without the additional promise of the defend- 
ant to see that the plaintiff received his pay, is not of itself 
sufficient to take the promise out of the statute. The plain- 
tiff, to support his contention, relies upon Waters v.. 
Shafer, 25 Nebr., 225. In that case the defendant agreed 
absolutely to pay the debt, and the goods were furnished 
upon the faith of the promise. The language of the prom- 
ise was: “He said ‘let the boys have what goods they 
wanted, he would pay for them.’” And this was held to 
be an original promise. The instruction complained of in 
that case was an incorrect statement of the law,’ and, as 
said in the opinion, “ought not to have been given in the 
language used.” But there was no evidence in the case 
that the defendant therein promised to see the plaintiff 
paid for the goods. The issue presented was not as to the 
kind or the character of the promise, but whether or not 
any promise at all was made; and the jury having found 
that the promise to pay for the goods was made, the in- 
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struction complained of, though erroneous, was without 
prejudice to the defendant. The court said: “If the in- 
struction had been, that if plaintiff in error had told de- 
fendant to let his sous have the goods and he would pay 
him for them, that such a promise, being the basis of the 
credit given, would be an original one, it would have been 
correct.” And this is undoubtedly a correct statement of 
the law. But the promise to see the debt of another paid, 
although it is the basis of extending credit, is still within 
the statute of frauds. The language of the latter part of 
the opinion quoted in the plaintiff’s brief is not accurate 
and does not agree with the opinion itself. 

The testimony that plaintiff never presented a bill for 
the services to the defendant was competent and properly 
admitted. It was proper to be taken into consideration 
with the other evidence in the case in determining to whom 
credit was extended. 

The plaintiff was asked the question: “How much was 
due you on account of the treatment of Mrs. Hart?” This 
was objected to as calling for a conclusion, and the objec- 
tion was sustained. We think this ruling was correct. It 
asked the witness to answer the question which was to be 
submitted to the jury. 

The plaintiff offered to prove by himself, while on the 
witness stand, “that the visits from Roseland to Holstein, 
and medicine furnished, was of a reasonable value, and 
worth $128.50.” This was objected to for the reason, 
among others, that it was not admissible under the plead- 
ings. This objection was well taken. There was no allega- 
tion in the petition as to the value of the services. 

Complaint was made of the modification by the court of 
the first instruction asked by the plaintiff. But we think ’ 
the modification correctly stated the law, and is not just 
cause for complaint. The court may refuse to give an in- 
struction as asked and then modify the instruction so as to 
properly state the law, and the giving of such instruction 
so modified will not be error. 

It is also complained that the court instructed the jury 
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that tiie Jaw would not permit plaintiff to ebarge for his 
services an unreasonable amount, unless a spec ‘fe eres 
to pay for such services was entered into. if the instruc- 
ticn was erroneous it was not prejudicial in this case, since 
there was no allegation in the petition of the value of the 
services, and the plaintiff could recover, if at all, cnly 
upon the theory that his petition alleged a specific von- 
tract on the part of the defendant to pay the amount stated 
in the petition. ‘The court having excluded all the evidence 
as to the value of the services on the ground that there was 
no allegation of value in the petition, it wouid seem that 
the instruction complained of was unnecessary, but we can 
not say that it was prejudicial to the plaintiff. 

It is also complained that the court erred in giving in- 
struction No. 1, asked by the defendant. In this instrue- 
tion the court told the jury that the plaintiff could net 
recover if the debt sued fov existed at the time the con- 
tract was made, unless the contract was reduced to writ- 
ing. 4s there was a contlict in the evidence as to whether 
some of the items of the claim were for services rendered 
before the making of the contract sued on, this instruction 
was proper. The court also in this instruction told ie 
jury that the plaintiff must establish by a prepondera 
of the evidence that the defendant entered into an apso- 
lute and unqualified contract to pay for the services. The 
plaintiff in his brief treats this as an instruction that the 
plaintiff was required to prove his contract by absolute 
and unqualified evidence, but it will not bear that construe- 
tion. It was alleged in the petition that the services w ere 
rendered at the defendant’s request. There was no allega- 
tion that he promised to pav for the services. The court 
and counsel seem to have wandered somewhat from the 
issue in the trial of the case, and the plaintiff is not now 
in a position to complain of this language of the instruc- 
tion, since no instruction was requested upon the plain- 
tiff’s present theory of the case, and the case was submit- 
{ed to the jury upon the theory, upon the part of the court 
and both parties, that the issue was, whether the deferd- 

15 
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ant’s promise to pay for the services was within the stat- 
ute of frauds, or was an absolute and original promise. In 
this condition of the record, we think that the language 
complained of is not erroneous and prejudicial to the plain- 
tiff, so as to require a reversal of the judgment. 

It :s also complained that the court in instruction No. 
4, referred to in the brief as instruction No. 6, was mis- 
leading and conflicting. But we think this instruction was 
correct. It told the jury the burden of proof was on the 
plaintiff, and added that if “the evidence in this case is 
squarely conflicting and the plaintiff does not produce a 
preponderance of the same, it would be your duty to find 
for the defendant.” 

Complaint is also made of instruction No. 5, given by 
the court. In this instruction the jury was told that if 
the defendant advanced to the plaintiff $20 for and on be- 
half of his son-in-law, Mr. Hart, after the services were 
rendered, such act would not be a confession nor an ad- 
mission of liability on the part of the defendant for the 
remainder of the bill. There was evidence upon which to 
predicate this instruction, and we think it was not errone- 
ous. ; 

The sixth instruction given by the court, in effect, told 
the jury that in the absence of a specific contract the plain- 
tiff could not recover more than his services were reason- 
ably worth; but as under the issues tried and submitted 
to the jury in this case the plaintiff could not recover un- 
less there was a specific contract to pay the amount 
charged, we think this instruction was not prejudicial. 
We do not find any error in the record requiring a reversal 
of the judgment. : 

It is therefore recommended that the judgment of the 
district court be affirmed. : 


OLDHAM and Pounp, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion the judgment of the district court is 
, A*PIRMED, 
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Tecumseh Nat. Bank vy. Chamberlain Banking House. 


TECUMSEH NATIONAL BANK, APPELLDE, V. CHAMBERLAIN 
BANKING HOUSE ET AL., APPELLANTS. 


Firep DECEMBER 4, 1901. No. 10,165. 


c 


Commissioner’s opinion, Department No. 2. 


1. National Bank: Bank Examiner Not Its Acent. A bank examiner 
who takes charge of the assets of a national bank, under the 
directions of the comptroller, is not the agent for the bank 
in such negotiation as the bank may be permitted to enter into 
with a view to the resumption of business. 


2. 5 : REPRESENTATIONS OF EXAMINER NoT BINDING. When 
a defaulting officer of such bank, for the purpose of replenish- 
ing the assets of the bank to enable it to resume business, is 
allowed to furnish collateral securities for his indorsements 
upon paper previously sold by him to the bank, representations 
made by such examiner as to the liabilities of such officer to 
the bank and the value and condition of the securities already 
furnished by him, are not binding upon the bank; and one who 
furnishes collateral securities to such defaulting officer to be 
so used by him can not rely upon such representations of the 
examiner as a defense in an action by the bank to foreclose its 
lien upon such securities. ; 


3. Defaulting Officer: His AceNcy: Powrr or Directors. Such bank, 
being represented by a majority of its board of directors, 
who are not in default, may, with the consent of the comp- 
troller, accept such collateral securities from such defaulting 
officer; and in obtaining securities from a third person to be 
used by him for that purpose, such defaulting officer will not 
be regarded as the agent of the bank. His representations as 
to his liability to the bank, and the value and condition of the 
securities already furnished by him, will not be binding upon 
the bank, so as to enable the person furnishing such securities 
at his request, with knowledge of the purpose for which he 
intends to use the same, to rely upon such representations as 
a defense in a subsequent action by the bank to foreclose its 
lien upon such securities. : 


4, Contract by Defaulting Bank Officer: SECURITIES: CONSIDERATION. 
The contract of a defaulting bank officer to furnish collateral 
security for his indorsement upon paper previously sold to the 
bank by him so as to replenish the assets of the bank and enable 
it to resume business, is not illegal, and after such securities 
have been furnished and the bank has resumed business, the 
person furnishing such securities at the request of such default- 
ing officer with knowledge of the use to be made thereof by 
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him, can not be heard to say that there was no consideration 
for furnishing the same. 


5. Principal and Agent: REPRESENTATIONS BY THIRD Party. When a 
prizcipal is represented by a duly authorized agent, and some 
third person who may also be Lenetited by the transaction, 
assumes, without the knowledge cr cousernt cf the principal or 
his agent, to make represeniations and statements to promote 
the transaction, the principal will not be bound thereby, al- 
though he accepts the benefits of the transaction negotiated 
by his agent. 


Aprrat from the district court for Johnson county. 
Teard below before HALn, J. Affirmed. 


J. W. Dewcese, M. B. C. True, Isham Reavis, Robert 
Ryan and Reavis & Reavis, for appellants. 


Samuel P. Davidson, contra. 


SEDGWicK, C. 


On the 16th day of October, 1891, the comptroller of the 
currency, through the bank examiner, closed the doors of 
the Tecumseh National Bank and took possession of its 
assets. The embarrassment of the bank was caused by ex- 
cessive loans to Russell & Holmes, and by discounting a 
large ammount of commercial paper upon which they were 
indorsers. The firm of Russell & Holmes was composed of 
James D. Russell, who was a director in the bank, and 

Charles A. Holmes, who was also a director and was pres- 
ident of the bank. They also heid a majority of the stock 
of the bank. After the examiner had taken charge of the 
bank, an effort was made to reopen the banx for business, 
and tke comptrover proposed to allow such action to be 
taken if Russeli & Helmes wevld pay in cash their direct 
indebtedness to the bank so as to reduce it to $5,000, the 
limit allowed by jaw, and wouid also satisfac ae Ly secure 
their indirect liability as indorsers. Russell & Ho:mes 
appear to have stil retained the confidence of the people 
to a considerable extent, and succeeded in obtaining ac- 
commodation notes from the farmers ard others of their 
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business acquaintances, sufficient to enable them to pay 
to the examiner the amount required to be paid upon their 
direct indebteduess; and also put up various collateral se- 
curities for their liability as indorsers, and among such 
collaterals the banking stock in question in this suit, which 
is seventy-two shares of $100 each of the capital stock of 
the Chamberlain Banking House of Tecumseh. Charles M. 
Chamberlain was at the time cashier of the Chamberlain 
Banking Ilouse, defendant, and the defendant Edith Kh. 
Chamberlain is his wife. She is also the daughter of James 
D. Russell of the firm of Russell & Holmes. Soon after 
the bank was closed by the examiner she was induced to, 
and did, assign this stock to the Tecumseh National Bank, 
and delivered it to her father, who deposited it with the 
bank as collateral to the indebtedness and liability of Rus- 
sell & Holmes and the individnal members of that firm. 
The securities being approved by the comptroller, the bank 
resumed business, but the liabilities of Russell & Holmes 
to the bank have not been satisfied. This action was 
brought in the district court of Johnson county to fore- 
close the lien of the plaintiff bank upon said bank stock 
so assigned. Upon the trial of the cause in the district 
court there were findings and a degree in favor of the 
plaintiff bank, and the defendants Edith R. Chamberlain 
and the Chamberlain Banking House have brought thie 
case to this court by appeal. | 

1. It is contended by the plaintiffs in error that the 
transfer of the stock is voidable because Edith lt. Chan:- 
berlain was induced to assign the same by the misrepre- 
sentations of the officers and directors of the bank and the 
national bank examiner. The trial court made the follow- 
ing finding of fact: ; 

“To obtain the assignment and transfer of said ceztif- 
cate by his daughter, James D. Russell said to her that 
everything had been straightened up at the bank; that she 
would not lose the stock; that they simply wanted it for 
a short time in order to enable Mr. Griffith to make a bet- 
ter showing to the comptroller at Washington; that the 
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paper it was to secure had been passed on by the directors, 
and said to be good, but that in any event, in case the pa- 
per was not good, there was other collateral—$30,000 of 
his and Mr. Flolmes’s life insurance; also stock in the banks 
at Sterling, Hlk Creek and Johnson, and stock in the stone 
quarry company—so hers would not be touched. Similar 
statements were niade by the examiner to her husband, to 
her brother-in-law, and in the presence of the witness, Mr. 
Rood; each of whom reported to her what the examiner 
had said. Edith Russell Chamberlain relied on what her 
father said to her, and on what her husband, her brother- 
in-law and Mr. Rood reported to her was said by Mr. 
Griffith, the examiner, and was thereby induced to make 
said assignment and transfer of said stock.” 

And the following conclusions of law: 

“Although James D. Russell was a director of plaintiff 
bank at the time he made the statements to his daughter, 
Edith Russell Chamberlain, on which she relied, and 
which induced her to assign and transfer her said stock, 
yet as he was then acting for himself alone and not for or 
on behalf of the plaintiff, his statements, however false 
and fraudulent they may have been, were not the state- 
ments of the plaintiff, nor made in its behalf, and were 
not binding on plaintiff. 

“John M. Griffith, national bank examiner, had no au- 
thority to - make representations of any kind which could 
in law bind the plaintiff bank. His powers are defined by 
the national statutes. Each person dealing with him is 
bound to know the extent of his authority. His statement 
to Charles M. Chamberlain, to Clarence K. Chamberlain 
and in the presence of Rood, which they reported to de 
fendant, Edith Russell Chamberlain, were not binding 
upon plaintiff bank, were not such as he had power to 
make, and were not such as, though false, would give de- 
fendant a standing in equity to avoid the said transfer of 
her said stock to plaintiff.” 

It is insisted that the finding of fact is not supported by 
the evidence, and it is argued that because Russell’s inter- 
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est would be subserved by the bank’s resumption of busi- 
ness, therefore, in the absence of evidence on that point, 
it can not be presumed that Russell did not represent his 
bank interest as well as his individual interest. But we 
think that this position is not well taken. The evidence 
shows that Russell had borrowed a large amount of money 
from the bank, and incurred large obligations to the bank 
by his indorsements, with Holmes, of commercial paper 
transferred to the bank. It is true that Russell & Holmes 
were directors of the bank, and as such officers had, with 
the other three directors, control of the affairs of the 
bank; but they also had personal individual business with 
the bank, and in their personal transactions with the bank 
they could not represent the bank nor participate in such 
representation. When they incurred obligations to the 
bank or furnished further securities for existing obliga- 
tions, they represented only themselves. Some one else 
acted for the bank. All of the difficulties of the bank arose 
out of the inability of Russell & Holmes to square them- 
selves with the bank. This they undertook to do. They 
did not have sufficient funds of their own. It was neces- 
sary to call upon their friends. Mr. Russell; after he had 
exhausted all other resources, went to his daughter. He 
asked her to help him, not the bank. She was requested to 
place her stock so that Mr. Russell could use it as he used 
his own resources, that is, to regain his standing in the 
bank, and continue the bank in business. The circum- 
stance that-the assignment was direct to the bank, in- 
stead of to Russell and by him to the bank, has no signifi- 
cance. She trusted her father with her bank stock, to be 
used by him as his own, and for his own purposes. Mrs. 
Chamberlain and her advisers knew that Russell was act- 
ing for himself in procuring her stock. No doubt, in ob- 
taining this security, he served his “bank interest” as well 
as his “individ..al interest”; but he represented his indi- 
vidual interest, and the bank in this transaction was rep- 
resented by the other three directors and not by Russell, 
as the dealing was directly between Russell and the bank. 
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His position in this transaction is not left in doubt by the 
evidence. It is, of course, true that after the bank exam- 
iner had closed the doors of the bank and taken possession 
of its assets, the officers of the bank could not transact its 
ordinary business, and any attempt by them to do so with- 
out the consent of the comptroller would be nugatory; but, 
on the other hand, it is undoubtedly true that under the 
law the comptroller was clothed with discretionary power 
to allow the bank to resume business if proper provisions 
were made to restore its assets, and enable it to comply 
with the requirements of the natienal banking law. When 
the bank, through its three disinterested directors, under- 
took to do this, the comptroller, through the examiner, 
consented, and informed the parties that, if they could 
make such arrangemeuts as to restore the financial condi- 
tion of the bank, the examiner would return the control 
of the assets to the bank officers. When the officers of the 
bank undertook, with that understanding, to make such 
arrangements, it was understood by all parties that any 
contracts that they attempted to enter into to that end 
were subject to the condition that they should succeed in 
restoring the assets of the bank, aud be thereby enabled to 
receive full control of the affairs and business of the bank 
from the comptroller; that is, the bank examiner did not 
undertake to conduct the negotiations, but allowed the 
parties to go ahead and make their own contracts, bear- 
ing in mind that they would be of no force and could not 
be carried out until the assets of the bank were restored. 
The contracts and arrangements were thereupon made be- 
tween the parties upon that condition. It was outside of 
the duties of the examiner, and outside of the authority 
conferred upon him, to negotiate for the replenishing of 
the assets of the bank. From that time. in regard to these 
negotiations, the comptroller, through ¢cbe examiner, acted 
rather as a disinterested arbitrator vetween the officers 
of the bank, who were de“irous of opening its doors, and 
the creditors of the bank, for the protection. of whose in- 
terests he had intervened, than as the agent of either 
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party. Any information that he might give to either party 
interested would be entirely voluntary ou his part. When 
the friends of Mrs.. Chamberlain went to the examiner 
for information they did so at their own risk, and can not 
hold the bank responsible for his statements. It is very 
clear that Mr. Griffith was not the agent of the bank in 
the transaction in question. “He had no authority, as such 
(examiner), to.act for the bank in any manner, and could 
not bind it by any act done ov undertaken in its behalf. 
He represented a department of the government which 
supervises and controls the banks as to whether in certain 
cases they shall do business at all or not; but it docs none 
for them, other than to wind up their affairs for their 
creditors. The examiner makes report to that department 
to furnish a basis for action with reference to the continu- 
ance of the banks in business. His reports night be favor- 
able or otherwise, as any advice he should give might be 
followed. He doubtless acted for the best interests of the 
creditors of the bank in giving this advice, but what was 
done in following it had no more effect than as 1f it had 
been done without it.” Wetters v. Sowles, 32 Fed. Rep., 
762,764. The appointment of a receiver does not work a dis- 
solution of the corporation. Bauk of Bethel v. Pahquioque 
Bank, 81 U. 8., 383, 20 L. Ed., 840. The authority of its 
officers is not destroyed, but partially suspended, and the 
result of the proceedings may be that the corporation is 
dissolved, or its powers fully restored, and this will de- 
pend upon conditions as they may be developed, or may 
be brought about, by prompt action on the part of those 
interested in the bank. In the meantime the examiner, 
from the time he takes possession, has certain designated 
powers and duties. He must take possession of the books, 
records and assets of every description of the association 
and may collect the debts due and claims belonging to it, 
but he is given no general powers to act for the corpora- 
tion. When he: 1 to Mrs. Chamberlain’s advisers that 
he wanted the liabilities of Russell & Holmes provided for, 
and that arrangements were being made to induce the 
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comptroller to authorize the bank to resume business, and 
that he wanted to make as good showing to the comptroller 
to that end as possible, he was acting in the line of his 
duty, and no one could possibly be deceived in regard to 
his position in the matter. And when he further stated to 
Mrs. Chamberlain’s advisers that everything had been 
straightened ‘up at the bank, that she would not lose the 
stock, that the paper it was to secure had been passed 
upon by the directors and said to be good, and other repre- 
sentations in regard to the condition and value of the se- 
curities that had been turned over to the bank by Russell 
& Holmes, Mrs. Chamberlain’s advisers must have known 
the capacity in which he was acting, and that he had no 
authority to bind the bank by statements of that character, 
and had no knowledge in regard to the condition and value 
of the securities, except that they had been passed upon by 
the directors; and they were bound to know, and must 
certainly, under the circumstances, in fact have known 
that Mrs. Chamberlain, if she furnished these securities, 
was furnishing them to Mr. Russell, that her contract was 
entirely with him, and that the transactions were had for 
the purpose of enabling Russell & Holmes to so far make 
good their default with the bank as to make it proper and 
safe on the part of the comptroller to authorize the bank 
to resume business. 

2. The suggestion that the contract of Russell & Holmes 
- with the bank was illegal, and therefore the guaranty of 
Mrs. Chamberlain void, is without merit. The authority 
of Banking Co. v. Rautenberg, 103 Til:, 460, has been ques- 
tioned, and if it is to be regarded as a correct exposition 
of the law it is not in point here. In that case, after an 
officer of the bank had already borrowed beyond the legal 
limit, the bank made him a further loan. The surety on 
this loan was held not liable. The court held that the note 
given by him to the bank for the further loan was illegal 
and void, and any guaranty of its payment by a third per- 
son equally void; but the rule, so far as we are aware, has 
never been extended to a case like the one at bar. In the 
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case of Denison v. Gibson, 24 Mich., 186, 194, Gibson sold - 
his bank stock to Mrs. Denison’s husband and others, and 
Mrs. Denison pledged her separate property as security 
upon the deferred payments to Gibson, and it was held 
that “the agreement of the surety is not binding where the 
bargain between the primary parties, out of which it 
springs, is contaminated by positive illegalities.” No such 
condition exists in this case. It was not illegal for Russell 
& Holmes to restore to the bank what they had unlawfully 
drawn therefrom, and their agreement with the bank 
which involved the use of Mrs. Chamberlain’s securities 
did not contemplate that they should withdraw funds 
from the bank, but rather that they should restore funds 
already borrowed. No doubt it was in the interest of 
every stockholder, including Russell & Holmes, to have 
the liabilities of Russell & Holmes to the bank provided 
for; and it was also in the line of the examiner’s duties 
to encourage this. The suggestion that these securities 
were given the bank to secure an existing indebtedness, 
and that the contract containing the original indebted- 

ness was illegal, is also without foundation. The evidence 
does not show that the liabilities of Russell & Holmes 
were incurred in pursuance of an illegal contract between 

themselves and the bank, but rather that it was created 

by the misconduct of Russell & Holmes, and without the 
consent of the bank. 

3. It is argued that, as “Russell & Holmes were, both 
by law and by subsisting contract, bound to make good 
their obligations expressed in their indorsements, or to 
secure them, hence a promise to extend the time in which 
to do it could be no consideration for doing it.” But the 
agreement was that Russell & Holmes should give further 
' gecurities for their liability to’ the bank, and upon doing 
so their relations with the bank should be restored, and 
they receive the benefits that would obviously accrue 
through such restored relations. They manifestly would 
derive advantages, under these arrangements, from fur- 
nishing additional security. Their agreement to give such 
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security was executed, and the assets of the bank passed 
from the hands of the comptroler, and other changes in 
the interest of the stockholders and creditors of the bank 
were made as contemplated in their agreement, and they 
can not now be heard to say that there was no considera- 
tion for furnishing this security. 

4, It is also argued that if a principal-avails himself of 

the fruits of the unauthorized acts of his agent, he thereby 
authorizes those acts and they become binding upon the 
principal. But this rule of law has no application here. 
The unautr.orized acts relied upon were not the acts of the 
agent of the bank, nor of any one who assumed to act for 
the bank in the transaction in question. As we have al- 
ready secn, the bank was acting through the three direct- 
ors not personally interested in the transaction, and not 
through Russell & Holmes or the bank examiner. If an 
agent is employed to transact the business of his principal 
and in doing so goes beyond his authority, the principal 
who empluys him and who accepts.the results of his em- 
- ployment must accept also the obligations assumed by his 
unauthorized acts. Bunt where a principal is represented 
by a duty anthorized agent, and some third person, who 
may alo be benefited by the transaction, assumes, without 
the knowledge or consent of the principal, to make repre- 
sentations and statements, the principal will not be bound 
by such statements. Spurgin v. Traub, 65 Ti., 170. In 
this case the three disinterested directors were the proper 
periies to represent the bank, and assumed to do so and 
acted for the bank in making the arrangements with Rus- 
seli & Holmes. They made no representation to Mrs. 
Chamberlain, and they were not aware that either Mr. 
tussell or the bank examiner had made the representa- 
tions in question. The bank, through these directors, re- 
ceived these securities from My. Russell, and there is no 
evidence indicating that there was any collusion between 
the officers who transacted this business on the part of 
the bank and Russell & Holmes or the bank examiner. The 
bank, therefore, is not chargeable with the representations 
made by them, 
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It is therefore recommended that the decree of the dis- 
triet court be affirmed. 


OLDHAM and POUND, CC., concur. 


By the Court: For the reasons stated in the foregoing 
ophuon the jadginent of the district court is 
AYVFIRMED. 


YOMMERCIAL UNION ASSURANCE COMPANY EL AL. Vv. MAc- 
THA J. SHOWMAKER, 


Furrp DrecEMBER 4, 1901. No. 10,482. 


Commissioner’s opinion, Department No. 2. 


ta 


. Gist of Concpiracy. In an action for couspiracy, the damage, and 
not the wrongful confederation, is the gist of the action. 


2. Statement of Cause of Action for Conspiracy. ‘To state a cause 
of action for conspiracy, it is necessary for the pleader to allege, 
not only the contederation and the conspiracy and the doing of 
the wrongful act, but also the facts from which damages have 
resulted. 

3. Misjoinder: Conxrract: Tort. The joinder of a cause of action in 
a contract with a cause of action in tort js a m's‘oind>r of 
causes of action. 


Error from the district court for Lancaster county, 
Tried below before LLALL, J. Reversed. 


Sylvester G. ‘Williams, A. B. Coffroth, Edward C. 
Wright aud lower, Peters & Boicersock, for plaintifis 
in error. 


Walter J. Lamb and Georye A. Adams, contra. 


OLDHAM, C. 


This is an action brought by Martha -J. Shoemaker 
against the Commerciai Union Assurance Company, 
Limited, of London, the Concordia Loan & Trust Company 
and Corneiia J. Longaker, but for what purpose is not 
clearly stated. 
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The defendant in error, plaintiff below, in her petition, 
after various recitals of past events, which, in substance, 
were that in November, 1889, she had given a mortgage 
to the Lombard Investment Company on certain property 
in the city of Lincoln for $1,100, due in five years there- 
after, and as further security she had also procured a 
policy of insurance on the property mortgaged for a like 
period of five years, and had delivered this policy to the 
Lombard Investment Company, and that afterwards this 
mortgage kad been sold and assigned to the defendant 
Longaker; that on or about the maturity of this mortgage 
she applied to the defendant Concordia Loan & Trust Comn- 
pany, through its agent at Lincoln, Nebraska, for an ex- 
tension of said mortgage for three years, which was 
granted on certain conditions, not material to this discus- 
sion; after setting out the clause of the mortgage that pro- 
ides that if the mortgagor fails to keep the mortgaged 
preperty iusured for the benefit of the mortgagee, then the 
mortgagee has the right to take out a policy of insurance 
thereon, and charge the premium to the mortgagor,— 
proceeds as follows: ‘Defendants agreed to so insure 
the said property and charge the same to plaintiff ac- 
cording to the terms of said proviso in said mortgage above 
set cut; that plaintiff was thereafter informed by both 
defendants, the Commercial Union Assurance Company, 
Limited, and the Concordia Loan & Trust. Company, that 
such insurance had been so taken out, and, relying upon 
said information, so received, made no further effort to 
insure the said property, but all the time believing that 
the same was insured as by them stated, until after the 
said buildings were completely destroyed, and burned by 
fire, as hereinafter stated. 9. That at the time of the ma- 
turity of the mortgage above mentioned, to-wit; November 
11, 1894, and for some time prior thereto, this plaintiff was 
negotiating with the defendant, the Concordia Loan & 
Trust Company, for an extension of said loan, and did 
finaliy negotiate said extension; that the plaintiff at the 
time of taking out said insurance in the Orient Insurance 
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Company, of Hartford, Connecticut, turned over said 
policy to the Lombard Investment Company as mortgagee, 
and the said Lombard Investment Company, as plaintiff 
is informed and believes, turned the same over to the de- 
fendant Cornelia J. Longaker at the time it sold and 
indorsed said note and mortgage to her, or held the same 
for her benefit thereafter, and the same was so held either 
by the said Cornelia J. Longaker or the Lombard Invest- 
ment Company until its expiration and the maturity of 
said loan, unless the same was turned over to the Con- 
cordia Loan & Trust Company by the Lombard Investment 
Company ; that during the negotiation for the extension of 
said loan the plaintiff offered to renew said insurance in 
the Orient Insurance Company, but the defendant, the 
Concordia Loan & Trust Company, objected to the renewal 
of said insurance in said company, and notified plaintiff 
and agreed with plaintiff that it would insure said prop- 
erty in the defendant, the Commercial Union Assurance 
Company, Limited, and notified and agreed with plaintiff 
that it would take care of said insurance; that it would 
insure the property and call on the plaintiff for the 
premium, and that if plaintiff did not or could not pay the 
said premium promptly, the amount of the same would, 
under the provisions of said mortgage and the extension 
thereof, be added to said mortgage and become a loan 
against said property; that ‘plaintiff thereupon accepted 
said proffer and agreement of said defendant, the Con- 
cordia Loan & Trust Company, to so insure said property, 
and abandoned her attempt to renew in said Orient In- 
surance Company, and relied upon said defendant, the 
Concordia Loan & Trust Company to so insure the said 
property in the defendant, the Commercial Unice Assur- 
ance Company, Limited; that soon thereafter this plaintiff 
received a notice from the defendant, the Concordia Loan 
& Trust Company, and also from the defendant, the 
Commercial Union Assurance Company, by and through 
its agents Crutcher & Welsh, that said property has been 
insured and calling on the plaintiff to pay the premium, 
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to-wit: $14.40; that soon thereafter the plaintiff pail said 
premitm as she was requested to do by the defendant the 
Concordia Loan and Trust Company and the said Con- 
corcia Lcan and Trust Company and to its agent H. B. 
Sawyer by its authority and direction; that said payment 
cf said premium was made on the 19th day of January, 
1805, and that no notification was ever served upon this 
piaintiff that said property had not been insured by either 
of the defendants, in any way whatever, until after the 
preperty bed heen destroyed by fire witheut the fault, 
negligence or procurement of this plaintitf, which fire 
occurred upon the 24th day of April, 1895, and which fire’ 
completely destroyed and burned up the said buildings 
which were at suid time of the value of $1,500; that im- 
inediately after said fire this plaintiff notified the resident 
agent of the Concordia Loan & Trust Company of the fire 
and he thereupou at once promised to look after ft and 
tock it upen himself, as agent of the said Concordia Loan 
& Trust Company, the matter of looking after and adjust- 
ing said loss, and the plaintiff also notified Burr & Beeson, 
agents of the defendant the Commercial Union Assur- 
ance Company, at Lincoln, Nebraska, of the said fire, and. 
they immediately went about the adjustment of the same, 
having estimates of the loss made aud looking after the 
matter for the purpose of adjusting it, and the said defend- 
ant the Commercial Union Assurance Company were also 
notified of said fire and immediately went to the scene 
of the fire, and investigated it and examined it and went 
about the preparation of adjusting the loss thereon. 10. 
That soon after said fire the defendants, the Commercial 
Union Assurance Company, Limited, and the Concordia 
Loan & Trust Company, conceived the idea and plan of 
defeating the plaintiff ont of her insurance, and confed- 
erated and conspired together to do so and to prevent the 
collection by her of any insurance from either of them, 
becarse ef said fire, and thereupon claimed that no insnr- 
ance had ever been taken out, and denied any liability on 
the part of either of them for the loss occasioned to this 
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plaintiff by said fire, and if in fact said property ever had 
been insured as the said defendants the Commercial Union 
Assurance Company, Limited and the Concordia Loan & 
Trust Company, had represented to plaintiff it had been 
and for which they had received the premium or charged 
the same to the plaintiff as in accordance with the stipula- 
tion in the mortgage above set out, they thereupon des- 
troyed all evidence of said insurance for the purpose of 
carrying out their scheme of defeating the collection of 
said insurance by this plaintiff against them or either of 
them. The plaintiff therefore alleges that the defendant 
the Concordia Loan & Trust Company is liable to this 
plaintiff for the sum and amount of said insurance, and if 
it did not procure said insurance as it had stipulated and 
agreed to do, and if it did take out said insurance in the 
defendant, the Commercial Union Assurance Company as 
plaintiff believes it did, and afterwards confederated with 
the defendant, the Commercial Union Assurance Company, 
Limited, to destroy all evidence of said insurance to 
prevent the payment of said policy to this plaintiff, then 
the defendants, the Commercial Union Assurance Com- 
pany, and the Concordia Loan & Trust Company, are liable 
to this plaintiff for the amount of said insurance, but that 
the plaintiff is unable to learn which state of facts exist, 
because of the fact that she can not obtain the evidence 
thereof from the defendants or either of them. 11. That 
the defendant the Concordia Loan & Trust Company act- 
ing for itself pursuant to its said arrangement and agree- 
ment with the defendant, the Commercial Union Assur- 
ance Company, Limited, as well as the agent of and for the 
defendant Cornelia J. Longaker, agreed with the plaintiff 
to secure insurance on said property for the sum and 
amount of $1,200, or rather a renewal of the said former 
insurance, in the said defendant, the Commercial Union 
‘Assurance Company, Limited, and, did thereupon elect to 
take said insurance in said defendant the Commercial 
Unicn Assurance Company, Limited, in said sum of $1,200 
for a term of three years from the expiration of the said 


16 
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former insurance, and having so elected did apply to the 
defendant the Commercial’ Union Assurance Company, 
Limited, for said insurance under and pursuant to said 
arrangement and agreement with it as above alleged, and 
the defendant the Commercial Union Assurance Company, 
Limited, accepted said insurance and notified plaintiff that 
said insurance had been taken out and said property in- 
sured therein, and notified plaintiff that if she did not 
promptly pay said premium it would be charged against 
said property under the provisions of said mortgage. And 
the defendant the Concordia Loan & Trust Company acting 
for itself and as agent of the defendant, Cornelia J. 
Longaker, elected to so take out said insurance and charge 
the same against said property under and pursuant to the 
tern of said mortgage, and so acting notified plaintiff of 
said insurance and also that if the premium was not 
promptly paid by plaintiff it would be so charged against 
said property, and plaintiff relied upon said insurance be- 
lieving that said property was so insured and having no 
knowledge or information of any kind that it was not 
insured or that either or any of the defendants in any way 
claimed that the same was not insured until after the 
same had been totally and completely destroyed by fire as 
heretofore alleged. -Plaintiff therefore alleges that the 
defendants did elect to take said insurance as above al- 
leged and charged said property with the payments of the 
premium for the same under the terms and conditions of 
said mortgage, but that whether a policy was issued or not 
this plaintiff has no knowledge, but avers that the defend- 
ants are liable for the same regardless of the issuing or 
refusing or failing to issue said policy. Plaintiff there- 
fore demands judgment against both of the defendants 
the Commercial Union Assurance Company, and the Con- 
cordia Loan & Trust Company, jointly and severally, or 
jointly or separately, as the facts may show such liability 
to exist, for the amount of said insurance policy, to-wit: 
$1,200, with 7 per cent. interest from the 24th day of April, 
1895, costs of suit, reasonable attorney’s fee, which plain- 


VOL. 63] SEPTEMBER TERM, 1901. 179 


Commercial Union Assurance Co. v. Shoemaker. 


tiff alleges is $300 and all other proper relief; and that the 
defendant, Cornelia J. Longaker be required to answer to 
any and all interests she may have in the premises.” 

To this petition defendants filed separate answers 
specifically denying the allegations of the petition con- 
cerning the agreement to insure and the allegations of 
conspiracy. A trial was had in the district court of Lan- 
caster county and the jury returned a verdict in favor of 
Mrs. Shoemaker, and against the insurance company and 
the loan company jointly, for the sum of $1,339.78, upon 
which judgment was rendered, from which judgment eacu 
of said defendants prosecutes error to this court. 

The first question presented is, does the petition state 
facts sufficient to constitute a cause of action against the 
said defendants jointly, as the verdict and judginent were 
rendered? There can be but one theory in this petition 
upon which the liability of the insurance company and 
the loan company could be joint, and that is, the conspiracy 
theory as set forth in paragraph 10 of the petition. This 
is obvious; for, if the loan company had effected the in- 
surance, it had discharged its al!oged obligation. If it 
had neglected to do this, and there was no insurance ob- 
tained, then the insurance company would not be liable 
in any event. 

There is no doubt of the right of a plaintiff to maintain 
an action against two or more partica for conspiring to do 
and actually doing some unlawful act to his damage; but 
the courts, so far as we are aw.xe, are unanimous in hold- 
ing that confederation and conspiracy are not actionable, 
unless something in pursuance of the common plan is 
actually done, and the thing done results in injury to the 
plaintiff, and the facts constituting this injury, and the 

damage resulting therefrom, must be alleged. Kimball v. 
Harman, 34 Md., 407; Stevens v. Rowe, 59 N. H., 578; Van 
Horn v. Van Horn, 56 N. J. Law, 318; Booker v. Puyear, 
27 Nebr., 346; Mapstrick v. Ramge, 9 Nebr., 390. 

There is no allegation in this petition that the plaintiff 
has sustained any damage by reason of the wrongful acts 
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of the defendants, nor are there any facts pleaded from 
which damages may be inferred. The destruction of “all 
evidence of said insurance” would not extinguish the 
liability of the insurance company. for the loss by fire if the 
insurance had been actually effected. It can not be con- 
sistently contended that by the destruction of the evidence 
of insurance, that plaintiff thereby lost the insurance on 
her property for the want of evidence that the contract of 
jnsurance had been made, for the reason, that this fact was 
the basic one to be proved in order to make out the con- 
spiracy. In other words it was incumbent on her to prove, 
in making out her case of conspiracy, (1) that insurance 
had been actually effected; (2) that the evidence thereof, 
by reason of the conspiracy, had been destroyed, and (3) 
this act had damaged her in some way. 

This petition is certainly not a model of good pleading. 
It undertakes to join causes of action in contract with 
causes in tort. Its allegations are alternately stated, con- 
tradictory, and ambiguous and the observations of the 
court in Doan v. Holly, 25 Mo., 357, are pertinent to this 
pleading: “It would always be well, if a party before he 
commences his suit, would determine in his own mind 
what he is suing for.” 

But there is another potent reason why this case should 
be reversed, and that is, there was no evidence whatever 
offered on the trial of this cause of the conspiracy nor of 
any acts done by reason of it. 

For the reasons above given we conclude that the peti- 
tion does not state facts sufficient to constitute a cause of 
action against said defendants jointly, and that the trial 
court erred in submitting the question of joint: liability to ° 
the jury. It is therefore recommended that the judgment 
of the trial court be reversed. 


SEDGWICK, ©., concurs. Pounn, C., not sitting. 


By the Court: For the reasons stated in the foregoing 
opinion the judgment of the district court is 


REVERSED. 
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WILLIAM C. BROWN ET AL., APPELLEES, Vv. HoTeL ASSOCIA- 
TION OF OMAHA ET AL., APPELLANTS. 


FILED DECEMBER 4, 1901. No. 10,670. 
Commissioner’s opinion, Department No. 2. 


1. Assignment of Pledge: ASSIGNEE. A pledger may assign his inter- 
est in the thing pledged to a third person, and the assignee, 
at least where the pledgee has notice of the assignment, suc- 
ceeds to all the rights of the pledger in the property or against 
the pledgee. 


2. Certificates of Stock: PLEDGE By DELIVERY: TRANSFER ON BOOKS: 
PowER oF ATTORNEY. Where stock is pledged by delivery of 
the certificates, without power of attorney authorizing a 
transfer on the books of the company, the ,;company can be 
compelled to make such a transfer only by a purchaser who 
has acquired title to the stock by a valid sale. 


3. Foreclosure: Necessary Party. In foreclosure proceedings to 
obtain judicial sale of pledged stock, a third person, to whom 
the pledger has assigned all his interest with the knowledge 
of’ the pledgee, is a necessary party, and a sale under decree 
in a suit to which he is not a party passes no title. 


APPEAL from the district court for Douglas county. 
Heard below before Scott, J. Reversed. 


Wharton & Baird, for appellants. 
Gains, Kelby & Storey, contra. 


Argued orally by Wharton for appellants; by Kelby, 
contra. 


PounD, C. 


Thomas Swobe, being the owner of 100 shares of stock 
in the defendant corporation, pledged them to Henry D. 
Brown, whose administrators are plaintiffs in this suit, by 
delivering the certificate. It is alleged in the petition 
and there is a finding that the certificate was “indorsed 
in blank.” But the answer contains a general denial, and 
no mention is made of such indorsement in the stipulation 
of facts entered into at the trial. The certificate itself, 
which is in evidence, discloses no indorsement; and no 
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power of attorney authorizing transfer to be made, on the 
books of the company appears either upon the certificate 
itself, or from the stipulation of counsel. We must con- 
clude, therefore, that the “indorsement” referred to in the 
finding of the court whatever it may have been, was not 
of that character, and that no such power of attorney was 
executed. Some time after this pledge, Swobe trans- 
ferred all his interest in the stock to the appellant, or to 
defendant Markel, its president, by a written assignment. 
He testifies, and it is not disputed, that soon afterwards 
‘ he paid a part of the indebtedness, and at that time ex- 
plained to the pledgee that he had made such assign- 
ment. The remainder of the debt being unpaid, Brown 
brought a foreclosure suit to which Swobe alone was made 
a party ; and under decree in that suit the shares were sold 
at sheriff’s sale to the plaintiffs, who, in consequence of . 
Brown’s death pending suit, had been substituted therein. 
After the sale, plaintiffs produced the original certificate 
and demanded the issuance of a new one and the proper 
transfer on the books of the company, and on refusal 
brought this suit to compel the company to take such ac- 
tion. The latter and certain of its officers answered, 
alleging that they were necessary parties to the foreclosure 
suit by reason of the assignment of the pledger’s interest 
in the stock; that they were not made parties to the suit 
and had no notice or knowledge of the sale,—and denying 
plaintiffs’ title to the stock, or right to have the transfer 
on the company’s books. The court found the facts sub- 
stantially as stated, except that there was no finding with 
reference to the notice to Brown of Swobe’s assignment of 
his interest to Markel, and rendered a decree for plaintiffs, 
from which the present appeal is taken. 

A preliminary question might arise as to the notice 
which Brown had of the assignment of Swobe’s interest, 
for the reason that it is not pleaded. But it seems to have 
been taken for granted at the trial that there was such an 
issue, and the defendants were permitted to and did prove 
it without objection. In consequence, we think, although 
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the court made no finding as to notice, so long as the undis- 
puted evidence clearly establishes it, this court may prop- 
erly supply such finding. Supplying this finding as to 
notice, it seems clear, upon the facts found by the lower 
court, that the cause must turn upon the question whether 
the defendants, or some of them, were necessary parties to- 
the foreclosure proceedings, so that a sale thereunder with- 
out their knowledge or notice to them could convey a valid 
title. The court below seems to have assumed that Swobe 
could not convey his interest to Markel so long as the shares 
were pledged to Brown, and the latter, with Markel’s 
knowledge, held the certificate. This position is erroneous. 
It is the shares, not the certificates, in which the property 
exists and which are transferred. A pledger may assign 
and transfer his interest in the thing pledged the same as 
any other interest which he may have, and the assignee, 
at least if the pledgee has notice of his claim, succeeds to 
all the rights in the property and against the pledgee 
possessed by the pledger. Jones, Pledges & Collateral 
Securities, secs. 364, 370. In this case there was no power 
of attorney to make the transfer on the books of the cor- 
poration. If there had been, the pledgee could undoubtedly 
have compelled the corporation to make the transfer. Cole- 
brooke, Collateral Securities, sec. 272;18 Am. & Eng. Ency. 
Law, 614. But in the absence of such power of attorney, no 
one other than the pledger could make or compel a trans- 
fer, on the books by the very terms of the certificate, unless 
there was a valid sale or foreclosure. In order to cast a 
duty upon the corporation, there must be either a power of 
attorney authorizing some one to act for the original share- 
holder, or else a valid sale which gives the person demand- 
ing transfer title to the stock. 2 Thompson, Corporations, 
sec. 2681; Indiana & 1. C. R. Co. v. McKernan, 24 Ind., 
62. The pledgee may pursue either of two courses: He 
may follow the common-law method of giving reasonable 
notice to redeem, followed by public sale, or he may pro- 
ceed in equity by foreclosure suit and judicial sale. 2 
Thompson, Corporations, sec. 2656. The proceeding in the 
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case at bar was of the latter type, and clearly can not be 
upheld as a common-law sale, because there was no notice 
to the party entitled to redeem. Indiana & I. C. R. Co. v. 
McKernan, supra. For the same reason, we think the fore- 
closure was ineffective. If the purpose of the proceeding 
had been merely to establish the amount due from Swobe to 
Brown, there would be force in plaintiff’s contention that 
Markel’s course, if he held the stock individually, was to 
intervene in this suit with a claim for redemption, or bring 
a separate suit for that purpose, or, if the stock belonged 
to defendant corporation, for the latter to put in a cross- 
petition offering to redeem. But the purpose of the suit 
was more than that. Its object was to cut out the outstand- 
ing right of redemption and title and pass a title to the 
purchaser at the sale, and it is only on the theory that such 
a title passed that this suit may be maintained. Hence, so 
long as all Swobe’s rights had been transferred to and 
were in Markel or the company, and Brown knew it, we fail 
to see how the conclusion that Markel, or the company he 
represented, was a necessary party, can be avoided. Any 
one who has the right to pay the debt and redeem is a 
necessary party to the foreclosure proceedings, and a decree 
in his absence is nugatory. Denny v. Cole, 22 Wash., 372, 
61 Pac. Rep., 38. The pledge by mere delivery of the cer- 
tificate, without power of attorney authorizing transfer, 
was undoubtedly valid as such, and created a lien. Jones, 
Pledges & Collateral Securities, sec. 168. But it conveyed 
no title. Title could only be passed by a valid common-law 
sale or a valid foreclosure, neither of which was had. The 
corporation can be compelled to make the transfer only by 
some one who has title, and the plaintiffs, having only a 
lien as pledgees, are not entitled to the relief awarded. 
They could require their interest to be noted on the com- 
pany’s books. But they have not asked that, nor has that 
right been denied them by the defendant. 

We recommend that the decree be reversed and the suit 
dismissed. 


SEDGWICK and OLDHAM, CC., concur. 
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By the Court: For the reasons stated in the foregoing 
opinion the judgment of the district court is reversed and 
the suit is dismissed. 

REVERSED AND DISMISSED. 


JOHN Fox v. STATE OF NEBRASKA, EX REL. JOSIE POWERS. 
FILED DECEMBER 4, 1901, ‘Mo. 10,679. 
Commissioner’s opinion, Department No. 2. 


. Satisfaction of Judgment: Fraup: Motion: INDEPENDENT ACTION. 
Where satisfaction of a judgment has been procured by fraud, 
the court may set the satisfaction aside on motion, upon notice 
and proper showing by affidavit, unless rights of others not 
parties to the action have supervened or would be unduly 
affected, or the evidence is conflicting on material questions 
of fact arising upon the motion, in which cases the party seek- 
ing relief should be left to an independent action. 


= 


wo 


. Contract Lawful on Face: Goop Faits: INTENTION: FRAUD: 
Tuirp Parties. A party who has entered into a contract law- 
ful on its face, in good faith and for an honest purpose, is not 
precluded from relief because the other party may have in- 
tended to make fraudulent use of it as to a third person. . 


3. Fraudulent Satisfaction: Reimer: SETTLEMENT: RESTORING 
Money. The party applying for relief against a fraudulent 
satisfaction of a judgment should be required to put the other 
party in statu quo by restoring moneys paid to him under the 
settlement. 


~ 


. Restitution: APPLICATION UPON JUDGMENT. If the sum due such 
party has been finally determined by judgment so that no 
further judicial ascertainment of liability, or the amount 
thereof, is necessary, and it does not appear that the sum 
paid was exempt, or for some other special reason ought to 
be restored directly, application and credit upon the judgment 
is a sufficient restitution. 


Error from the district court for Butler county. Tried 
below before SepGwicxk, J. Affirmed on conditions. 
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' George P. Sheesley and O. H. Aldrich, for plaintiff in 
error. 


Matt Miller and Arthur J. Evans, contra. 


Pounn, C. 


Josie Powers had recovered a judgment against John 
Fox in bastardy proceedings. After judgment Fox pro- 
cured a written stipulation of settlement and satisfaction, 
reciting as a consideration the dismissal of error proceed- 
ings brought in the supreme court to review the judgment, 
and the payment of $250. This stipulation having been 
filed and of record some six months, a motion was made on. 
behalf of the judgment creditor to set it aside for the reason 
that it was procured by fraud. An affidavit accompanied 
the motion, from which it appears that no error proceed- 
ings were in fact pending in the supreme court, nor was 
the sum of money recited in fact paid, but that the real 
consideration was a false and fraudulent promise to marry 
the judgmeut creditor at a time and place stated, which the 
judgment debtor did not, and did not intend to, carry out. 
No testimony was adduced to contradict this affidavit. 
Objections to the jurisdiction of the court to proceed upon 
motion and affidavit were filed in the form of a motion to 
dismiss, and overruled, after which the court entered an 
order setting aside the stipulation and satisfaction, and 
directing execution. We think the procedure followed avd 
the order of the district court were proper and justified 
by the showing on file. In general, where satisfaction of a 
judgment has been procured by fraud or mistake, the 
proper course is to apply to the court in which is the 
record of the judgment by motion to set aside such satisfac- 
tion. Chapman v. Blakeman, 31 Kan., 684, 3 Pac. Rep., 
277; Potter v. Hunt, 68 Mich., 242, 836 N. W. Rep., 58; Afe- 
Gregor v. Comstock, 28 N Y., 237; Keogh v. Delany, 4f N. 
J. Law, 97; Haggin v Clark, 61 Cal., 1. If rights of 
others, not parties to the original action, have supervened 
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or would be unduly affected, or if the evidence is conflicting 
on material questions of fact arising upon the motion, so 
that determination upon affidavits procured ex parte would 
be inexpedient and unsatisfactory, the party seeking relief 
should be Jeft to an independent action. Chapman v. 
Blakeman, supra; Parker v. Judge of Circuit Court, 24 
Mich., 407. Many cases of these several sorts have been 
cited to us by counsel. But they are not pertinent to the 
case at bar, in which no third persons are shown to have 
any interests in the judgment, or any rights which would 
be affected by the order setting aside the stipulatiun of 
settlement and satisfaction; nur is the showing that such 
stipulation was procured by gross fraud contradicted in 
any respect... Some objection might be taken to the form in 
which the affidavit is brought before us in the record. But 
we find that the original record was lost, and the stipula- 
tion supplying copies of the record below recites that 
such copies are to stand in lieu of a lost bill of exceptions. 
Hence we must assume that a bill of exceptions containing 
the affidavit was properly settled and before us until the 
original was lost. 

With respect to the point made by counsel that the pur- 
pose uf the settlement, as disclosed by the affidavit, was to 
defraud Fox’s father, and that the parties, being in part 
delicto, should have been Jeft| where they were, we can 
not so construe the testimony. She testifies that he said 
he had conveyed his farm to his father at the time the suit 
was begun, and desired the stipulation to show the latter, 
in order to obtain a reconveyance. The strong inference 
frum what he said was that the conveyance to his father 
was fraudulent and that he was entitled to reconveyance 
whenever the state of the litigation made it prudent. She 
did not enter into the settlement with a view to getting or 
permitting him to get a farm to which he was not entitled, 
but with the intention of promoting the best interests of 
all, including her child, by the proposed marriage. The 
agreement was perfectly lawful on its face, and there is no 
necessary inference nor do we believe that she intended to 
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defraud any one or contemplated that the stipulation would 
be used for such a purpose. If he alone intended so to use 
it, she would not be affected. Bartlett v. Smith, 13 Fed. 
Rep., 263; Gregory v. Wendell, 40 Mich., 482; Kottwita v. 
Alexander, 34 Tex., 689. 

In one respect, however, we think the order should be 
modified. It appears from the showing on file that $40 
was paid and received by the judgment creditor at the date 
of the fraudulent settlement, which she still retains. It 
is true, she states in her affidavit that such sum was not 
paid upon the judgment, nor as part of the consideration 
for the satisfaction and discharge, but was to be used in the 
purchase of clothing and for other necessary expenses in 
preparation for marriage. None the less she obtained the 
money as a part of and through the settlement she seeks 
to set aside. The promise of marriage was part of the 
settlement, and money paid to her in furtherance of that 
promise was acquired under the settlement. Where a 
satisfaction of a judgment is set aside, the same rule must _ 
apply as in other cases, and the party seeking such relief 
should be required to place the other in statu quo. Counsel 
contend that the order should be reversed because this was 
not done. We do not think a reversal is required. It hag 
been judicially determined that Fox should pay $1,200. 
He has paid $40. It does not appear that the sum paid was 
exempt from execution or garnishment or that there is any 
reason why this sum, which he was legally bound to pay, 
should be returned to him. The cases wherein absolute 
restitution has been required. have all been such that a 
further judicial ascertainment whether anything was due, 
and, if so, how much, was necessary. Cases where com- 
- promises before suit or settlements pending suit are set 
aside are of this sort. In the case at bar, every require- 
ment of justice is subserved by applying the suin paid upon 
the judgment. Accordingly we think the judgment credi- 
tor should be required to make such application by a credit 
as of the date of the settlement, and that execution should 
issue for the remainder only. : 


VOL. 63] SEPTEMBER TERM, 1901. 189 


Cunningham v. Finch. 


We therefore recommend that in case the defendant in 
error, within forty days after filing of this opinion, file a 
proper acknowledgement of the receipt of $40 as a credit 
upon said judgment of the date of July 12, 1897, the order - 
of the district court be affirmed. 


OLDHAM, C., concurs. Srepawick, C., having presided in 
the court below, did not sit. 


By the Court: For the reasons set forth in the foregoing 
opinion it is ordered that in case the defendant in error 
within forty days from the date hereof file a proper ac- 
knowledgment of the receipt of $40 as a credit upon said 
judgment of the date of July 12, 1897, the order of the 
district court be affirmed, otherwise to be reversed and the 


cause remanded. 
JUDGMENT ACCORDINGLY. 


FELIX CUNNINGHAM ET AL. V. LEROY FINCH ET AL. 
FILED DECEMBER 4,1901. No. 10,587. 
Commissioner’s opinion, Department No. 3. 


1. Injunction Bond: Recovery: ATrorNEY Frees. Attorney’s fees 
incurred in an unsuccessful attempt to dissolve an injunction, 
on a motion made therefor before the final trial, are not a 
proper element of damage in a suit on the injunction bond. 

2. Counsel Fees: . ELEMENT OF DAMAGES: ANCILLARY INJUNCTION. A 
recovery of counsel fees for the trial of a case will not be 
allowed as an element of damages for an injunction wrong- 
fully obtained, if the injunction proceedings be only ancillary 
to the main case. 


Error from the district court for Lancaster county. 
Tried below before Hatt, J. Reversed. 


R. Cunningham and George A. Adams, for plaintiffs in 
error. 


rank J. Kelley, contra. 
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Durriz, C. 

In the year 1895, LeRoy Finch and Freeman C. Finch, 
the defendants in error, were tenants in possession of a 
farm in Lancaster county, Nebraska, owned by the plain- 
tiffs in error, Cunningham and Ledwith. These owners 
brought an action in the district court of Lancaster county, 
alleging in their petition that the tenants were committing 
waste upon the farm by cutting shade and ornamental 
trees, which, together with fence posts and other improve- 
ments upon the premises, they used for fuel; that they were 
insolvent and that plaintiffs would suffer great injury if 
defendants were not restrained from such acts. The plain- 
tiffs prayed for a temporary injunction restraining the 
defendants from committing waste, and that upon the final 
hearing the right to the property might be found in the 
plaintiffs, and that plaintiffs recover from defendants $200 
damage for the injury sustained. A temporary injunction 
was issued in said cause, the plaintiffs therein executing a 
bond in the sum of $100. A motion to dissolve this tem- 
porary injunction, made by the defendants, was overruled 
by the court, and, upon a final trial of the action, judgment 
was entered finding the defendants entitled to most of the 
property in controversy, and allowing them to remove cer- 
tain described property to which they had established title. 
After the final disposition of that case, the present action 
was commenced in the district court of Lancaster county, 
in which LeRoy Finch and Freeman C. Finch, the de- 
fendants in the former suit, sought to recover from the 
plaintiffs in that case and the sureties upon the injunction 
bond their damages sustained in consequence of the issuing 
of the injunction. The trial resulted in a judgment for the 
plaintiffs below in the sum of $75.30, and from this judg- 
ment the plaintiffs in error have brought the case to this 
court for review. 

Numerous errors are assigned as having occurred upon 
the trial and in giving and refusing instructions to the 
jury, but, as we view the case, it ivill be unnecessary to 
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examine the errors assigned in detail, as the case can be 
disposed of, and the rule of law for the guidance of the dis- 
trict court on another trial established, by the announce- 
ment of a few well-established principles which govern in 
actions of this character. The district court apparently 
proceeded in the trial of the case upon the theory that the 
plaintiffs below were entitled to recover all damages and 
expense, which they had incurred in defending the action in 
which the injunction was allowed. It will be observed from 
the statement above given that the plaintiffs in the first 
action, in addition to seeking an injunction to prevent the 
defendants from committing waste, also sought to obtain 
damages for waste already committed, and to establish 
their title to the corn-cribs and other improvements upon 
the leased premises. Not only was the title to property in- 
volved in that action, but damages for the destruction of 
other property was sought to be recovered. If an injunc- 
tion alone had been sought, and was the only relief asked 
by the plaintiffs in the action, then the necessary expense 
incurred in resisting the injunction might be recovered in 
an action upon the bond, but where the injunction is merely 
ancillary to the main action, then only such expense and 
damage as were suffered in procuring the dissolution of 
the injunction can be allowed. Neither can attorneys’ fees 
be allowed for an unsuccessful attempt to dissolve an in- 
junction before the final trial. In Trester v. Pike, 60 Nebr., 
510, it is said: “It is only where a trial of the principal is- 
sues involved is necessary to dispose of an injunction that 
attorneys’ fees for the trial of a case are proper to be al- 
lowed as damages caused by an injunction wrongfully 
issued. A recovery of counsel fees for the trial of a case 
will not be allowed as an element of damages for an in- 
junction wrongfully obtained, if the injunction proceedings 
be only. auxiliary to the main case.” Without attempting 
to review the instructions given by the court, it is sufficient 
to say that they do not limit the recovery in this action as 
announced in the opinion quoted from. As before stated, 
the court apparently took the view that all damages and 
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expense incurred by the defendants in the trial of the cause 
might be recovered in this action on the bond. 

We recommend that the judgment of the district court be 
reversed, and the case remanded for a new trial. 


AMES and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the case remanded for a new trial. 


REVERSED AND REMANDED. 


WILLIAM J. PHILLIPS Vv. JOHN HOGUE ET AL. 
FILED DECEMBER 4,1901. No. 10,663. 
Commissioner’s opinion, Department No. 3. 


1, Payment Out of Particular Fund: Worps or TRANSFER: AUTHOR- 
ITY OVER FunD: LiEN: EQUITABLE ASSIGNMENT. A mere naked 
promise to pay an existing debt out of a particular fund, un- 
accompanied by any words of transfer, or the giving of any 
power or authority over the fund, does not operate either to 
create a lien thereon or to work an equitable assignment 
thereof. 


2. Attorney’s Lien: GARNISHMENT. The attorney for a defendant 
in an action in which the plaintiff has caused funds in the 
hands of a third party to be garnished, is not entitled to an 
attorney’s lien on the fund so garnished to secure his fee for 
services performed in the case. 


3. Intervention After Trial on Merits: Lizn on Funp. L. inter- 
vened in an action between P. and H., claiming to be entitled 
to certain moneys attached in said action and paid into court, 
by reason of a lien thereon, and also because of a claimed 
equitable assignment thereof to him by the defendant prior 
to the attachment of the fund. -Prior to his intervention 
judgment on the merits had been entered in the action in 
favor of the plaintiff therein, but no order had been made 
disposing of the money attached in the case and then in the 
hands of the court. Held, That, even if L. had a right to in- 
tervene after a trial on the merits, he could not, in the ab- 
sence cf a showing that he had a lien on the fund, or that the 
same had been assigned to him before the service of the attach- 
ment, be admitted to question the validity of the judgment or 
the proceedings leading up to its entry. 
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Error from the district court for Sherman county. Tried 
below before SULLIVAN, J. Reversed. 


Long & Mathew, for plaintiff in error. 
A. H. Murdock, contra. 


DuFFIE, C. 


February 4, 1896, plaintiff in error obtained judgment 
" against John Hogue, one of the defendants in error, in the 
sum of $682.50. The action was aided by attachment, and 
one John Terhune was garnished. Terhune, at the time the 
summons in garnishment was served on him, had in his 
possession the sum of $589.75 belonging to the defendant, 
Hogue. Previous to the commencement of this action, 
Hogue had been sued in the district court of Sherman 
county by the Capital National Bank, and a large 
amount of real estate belonging to him attached. John 
Terhune had also been garnished, and had answered 
in such garnishment proceedings, stating that he 
had possession of money belonging to Hogue to the 
amount of $589.75, being the same money that was 
afterward garnished in his hands by Phillips, the 
plaintiff in error herein. Although garnished in the 
suit of the Capital National Bank against Hogue, Ter- 
hune continued to hold the money in his hands belonging 
to Hogue, having been requested by the attorneys of the 
bank to hold the same until the case was finally disposed of. 
At the date of the commencement of this action, the case 
of the Capital National Bank against Hogue was pending 
on appeal in this court, and April 10, 1896, an opinion was 
filed in that case reversing the judgment of the district 
court. That case,upon being remanded to the district court, 
was finally dismissed, and February 23, 1898, Phillips ob- 
tained an order requiring Terhune, the garnishee, to pay 
the $589.75 held by him into court, and Terhune thereafter 
paid the same to the clerk of the court. Mr. Lane, the in- 
17 : 
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tervener in this action, had been the attorney for Hogue in 
his litigation with the Capital National Bank, and in other 
litigations in which Hogue was engaged, and March 28, 
1896, he filed a claim for an attorney’s lien on ‘all papers, 
judgments and property attached” in said cause, and 
claimed that there was due him, as fees for services ren- 
dered, the sum of $1,500. February 24, 1898, Lane filed his 
petition in intervention in this case, alleging that he had a 
lien upon the $589.75 garnished in the hands of Hogue, and 
further alleging that in the fall of 1894 Hogue had assigned 
this money to him. He further alleged in his petition of in- 
tervention that the note upon which Phillips had obtained 
judgment: against Hogue was obtained without considera- 
tion, and by undue influence, while Hogue was in a feeble 
condition of mind and body, and that Phillips procured the 
appointment of Joseph Pedler, the attorney who appeared 
in this action for Hogue, and who had waived the issuance 
and service of summons upon him for the purpose of having 
judgment entered against Hogue and not to make a de- 
fense against the note; that the judgment was void as to 
Hogue’s creditors and asking that the money garnished in 
the hands of Terhune be awarded to him instead of to Phil- 
lips, the plaintiff in error. Other matters were alleged in 
the petition of intervention which it is not necessary to 
set forth in detail. An answer was filed by Phillips, and 
upon the trial of the case the court made a finding of facts 
and conclusions of law based thereon as follows: 

“That, since the object of executing and filing the volun- 
tary appearance by the attorney of defendant Hogue, was, 
that the judgment might be rendered by default against 
him, and was not for the purpose of making a defense in 
said action, bit was for the purpose of defrauding the 
creditors of said Hogue, and that the same was but an 
effort to do indirectly what he might not do directly—that 
is, confess judgment—and that said judgment is null and 
void. 

“The court further concludes, that since the giving of 
said note was without consideration and was for the pur- 
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pose of defrauding the creditors of the said Hogue, of which 
the said Lane at that time was one, that as between said 
association and said Lane, as a matter of equity and good 
conscience, the said intervener, Lane, should have the fund 
now in this court, rather than the said plaintiff. 

“That the judgment heretofore rendered in this action in 
favor of the plaintiff and against the said Hogue, be, so far 
as the same affects the interest of the intervener herein, 
and the same is hereby annulled and set aside. 

“That the money now in the hands of the clerk of this 
court paid in by the said Terhune, garnishee, be and the 
same is hereby ordered applied to the payment of the 
amount herein found due the said intervener from the said 
Hogue, and the said Terhune, garnishee, is hereby dis- 
charged and released from all liability in the premises, and 
the clerk of this court is hereby ordered and directed to pay 
to the said Mary C. Lane, administratrix of the estate of 
Edmond C. Lane, the said sum of money, to-wit: $589.75 ; 
and that the plaintiff pay the costs of these proceedings 
taxed at $ 

“And the intervener is given leave to amend her petition 
to conform to the evidence and findings of the court.” 

Lane, in his petition of intervention, alleges that at and 
before the date of filing the same, John Hogue, the defend- 
ant in the action, had deceased, and that James W. Hogue 
was the administrator of his estate. If Lane had a valid 
lien upon the money garnished in the hands of Terhune, or 
if that money had been assigned to him and was his prop- 
erty prior to its garnishment by the plaintiff in error, then 
he might perhaps sustain this action, although Hogue had 
deceased prior to the filing of his petition of intervention. 
The district court found he had a lien upon the fund. We 
are unable to discover any theory upon which this finding 
can be sustained. Our statute giving an attorney a lien for 
services performed is as follows: “An attorney has a lien 
for a general balance of compensation upon any papers of 
his client which have come into his possession in the course 
of his professional employment; upon money in his hands 
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belonging to his client, and in the hands of the adverse 
party in an action or proceeding in which the attorney was 
employed from the time of giving notice of the lien to that 
party.” Compiled Statutes, 1901, ch. 7, sec. 8. This money 
was neither in: the hands of the attorney nor in the 
hands of the adverse party. It was money in the 
hands of a third party, who, it is true, had been 
garnished in the action in which Lane was employed, but 
who was still in possession of the fund. It had never been 
paid into court, but was held by the garnishee at the 
request of the attorney of the attaching plaintiff. Even 
if it had been paid into court, it would not fall within 
the letter of the statute which gives a lien only upon money 
in the hands of the attorney himself, or in the possession of 
the adverse party from the time of giving notice to that 
party. We are clear that Lane had no lien upon this fund, 
and that the finding of the court that he had a lien is wholly 
unsupported by the facts disclosed, or the law governing 
the case. Relating to his ownership of the funds under the 
claimed assignment from Hogue in 1894, the district court 
made the following finding: “The court further finds that 
prior to the bringing of plaintiff’s suit an oral agree- 
ment was entered into between the said Lane and said 
Hogue, whereby it was agreed that, in case said money 
should be released then in the hands of the said garnishee, 
that the said Lane should have the same to apply on his 
fees; but further finds that no written assignment of the 
same was ever made, or any order executed by Hogue in 
favor of Lane to secure the same, but that all that was 
done concerning it was simply an oral agreement to that 
effect.” The most that can be claimed for the above find- 
ing is that it shows a promise on the part of Hogue to 
use the money in the hands of Terhune in the payment 
of fees due him; and that is the full extent to which the 
testimony goes giving it the most favorable construction 
in favor of the claim of the intervener. But it is urged 
that the evidence shows an equitable assignment of this 
fund to Lane; and several cases, among them Williams v. 
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Ingersoll, 89 N. Y., 508, are cited in support of this view. 
The difference between an equitable assignment and a 
promise to pay a debt out of a designated fund is clearly 
made by all the cases cited, and for that reason it will be 
necessary to refer only to the facts in Williams v. Ingersoll 
to show the distinction which all the cases make. Williams 
was an attorney at law, and represented Heath in import- 
ant litigation with Ingersoll and other parties. One of 
these actions was brought by Heath against Ingersoll to 
recover damages for malicious prosecution.- During the pro- 
gress of the litigation, Williams, feeling uneasy about his 
compensation for services which he was rendering and was 
expected to render in the various actions pending, made 
an agreement with Heath that “he should be paid for his 
said services out of any moneys that the said Heath should 
obtain or become entitled to from any of the matters, suits 
and proceedings in which he should be engaged, and that 
he should have a lien for all sums that might be owing or 
due him for his said services, to the extent of the worth and 
value thereof, upon any sum Heath might obtain or be- 
come entitled to from the said defendants, Lorin and James 
H. Ingersoll, or from any other person or party connected 
with said suits,” etc. Heath recovered judgment against 
Ingersoll in the malicious prosecution action for $10,000, 
but before the same was paid Ingersoll was garnished at 
the suit of a judgment creditor of Heath. While in the liti- 
gation which ensued the fund was awarded to Williams, it 
does not clearly appear from the opinion whether the court 
regarded the agreement between himself and Heath as 
creating a lien on the fund, or whether it was looked upon 
as an equitable assignment thereof. At page 523 it is said: 
“We must, therefore, hold that the plaintiff had an assign- 
ment of, or lien upon the award, good and effectual against 
the assignor Heath, and his attaching creditor.” Whether 
the decision was placed upon the ground of the agreement 
between Williams and Heath, creating a lien upon the 
fund, or as working an equitable assignment thereof, is not 
wate-ial, as in either case the court clearly held that in a 
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case of the character of the one we are now considering the 
agreement to pay an existing debt out of a particular fund 
neither gave a lien upon the fund nor operated as an 
‘equitable assignment thereof. At page 518 the court, speak- 
ing to the point now under consideration, said: “Whatever 
the law may be elsewhere, it must be regarded as the set- 
tled law of this state that an agreement, either by parol or 
in writing, to pay a debt out of a designated fund, does not 
give an equitable lien upon the fund, or operate as an equit- 
able assignment thereof. It was so decided in Rogers v. 
Hosack, 18 Wend. [N. Y.], 319. hat case was followed 
and the same rule laid down in Christmas v. Russell, 14 
Wall. [U. 8.], 69, and T'rist v. Child, 21 Wall. [U.8.], 441.” 
Turning to the case of Christmas v. Russell, supra, we find 
the evidence in support of an equitable assignment much 
stronger than that offered by the intervener in this case. 
Christmas had appealed a case to the supreme court of the 
United States, and procured one Yerger and a. certain 
Anderson to become sureties upon the supersedeas bond. 
In 1865, he wrote Yerger as follows: “TI feel great uneasi- 
ness about your liability on the bond in suit of Russell 
-against me. I have ever held the Lyons note as sacred for 
the payment of this debt, and have it now in New York 
endeavoring to sell it with the mortgage to pay this debt. 
I expect to hear from it daily. If not sold, I will send it to 
you as soon as return.” In 1866 he wrote again to Yerger, 
saying that he countermanded a sale of the note,and added, 
“TI could not safely send you Lyons’s note by mail as it is 
payable to me or bearer, hence, if lost, might put me to 
much trouble” Shortly after this he again wrote: “I will 
hold this note $16,666,—and many years interest,—always 
subject to this debt, provided the judgment is affirmed, 
until which time let the matter rest where it is.” Within 
a short period he’ wrote again as follows: “You may rest 
-agsured I will protect you with the Lyons note. * * * 
This fact should not be known, to enable me to make a good 
compromise.” Shortly afterward he transferred the note 
to his son. The case in the supreme court was affirmed, and 
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the sureties became liable to pay the judgment, Christmas 
having in the meantime become insolvent. In this state of 
the case the sureties commenced an action against Lyons, 
the maker of the note, joining Christmas and his son, to 
whom the note had been transferred, and asking that Lyons 
be enjoined from paying the note to the defendants, and 
that, when payment was made, that it be made to them on 
the ground that they, as sureties, were liable for the pay- 
ment of the judgment, and that Christmas had made an 
equitable assignment of the note to them, and that they 
were in equity entitled to enforce it. The circuit court 
entered a decree for the complainants as prayed in their 
bill, but on appeal to the supreme court, the case was 
reversed; the court, after setting out the letters above re- 
ferred to, saying: “These letters contain no words of trans- 
fer, and nothing which by construction or otherwise, can 
have any effect in that way. At most, they are only evi- 
dence of a promise to pay the judgment, if affirmed, out of 
the proceeds of one of the notes, and to send the note, if not 
sold, to Yerger. An agreement to pay out of a particular 
fund, however clear in its terms, is not an equitable assign- 
ment.” A distinction is made by the cases between a 
promise made to pay an existing debt out of a designated 
fund and a promise to assign or give a lien upon a fund in 
consideration of services to be performed for the promisor. 
In the latter case the agreement will be enforced, as was 
- the case in Williams v. Ingersoll. In that case, and in the 
similar cases, there was more than a mere promise to pay 
an existing debt; there was an agreement for legal services 
to be performed by one party and for the giving of a lien or 
the assignment of a fund in payment of these services by 
the other party. Such an agreement calling for the ex- 
penditure of money or the performance of valuable services 
by the promisee is very different from a naked promise to 
pay a present debt out of a particular fund. It has every 
feature of a contract, and those courts which recognize 
contracts of that character as creating a lien or working an 
equitable assignment of the fund, proceed apparently upon 
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the theory that it is a contract which may be specifically 
enforced in equity. 

The intervener, having failed to establish any right or 
interest in the fund, is wholly without a standing to ques- 
tion the judgment of the plaintiff in error or the manner 
of itsentry. This view of the case, which has, we confess, 
been forced upon us contrary to our first impressions, and 
somewhat against our inclination, renders it unnecessary 
to discuss such other questions as are presented by the 
record. 

We recommend that the judgment of the district court 
be reversed and the case remanded with direction to dismiss 
the intervener’s petition. 


AMES and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed, and 
the case remanded with directions to dismiss the inter- 
vener’s petition. 

REVERSED AND REMANDED. 


ALGERNON §S. PATRICK ET AL. V. NATIONAL BANK OF Com: 
MERCE. 


FILED DECEMBER 4, 1901. No. 10,693. 
Commissioner’s opinion, Department No. 3. 


1. Deficiency Judgment: REPEAL or SECTION: PENDING ACTION. In 
an action of foreclosure commenced prior to the repeal of 
section 847 of the Code of Civil Procedure, the court is author- 
ized to enter a deficiency judgment against those personally 
liable for the debt, when a deficiency exists, notwithstanding 
the repeal of said section. 


2. Facts in Petition: JurispicTion: Motion. Where facts showing 
defendant’s liability for a deficiency are set out in the peti- 
tion to foreclose, and judgment for a deficiency against those 
personally liable for the debt is prayed, the court has juris- 
diction, after a sale of the mortgaged premises, to enter a 
deficiency against the defendants so found liable on a motion 
therefor by the plaintiff. 
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FINDING oF Court: SreTrTinc Up NEw Facts. Where, in a 
petition filed to obtain the foreclosure of a mortgage, facts 
are alleged showing a personal liability on the part of the 
defendants for the payment of the debt, and judgment for 
deficiency is asked against them, and where the court, in its 
decree, finds that they are personally liable for the payment 
of any deficiency that may exist after a sale of the mortgaged 
premises, they can not, while such decree remains in force 
and unmodified, be permitted, when judgment for deficiency 
is sought, to set up facts which existed when the original 
decree was obtained, to show that they are not liable. Stover 
v. Tompkins, 34 Nebr., 465. 


4. Foreclosure: Stature or LimrraTions: TOLLED BY FORECLOSURE 
AS TO Nores NoT OUTLAWED. Where, in a petition to foreclose a 
mortgage, a deficiency judgment is asked against the defendants 
who are personally liable on the notes, the running of the stat- 
ute of limitations is tolled as to such notes as were not outlawed 
at the commencement of the action. 


5. Ratable Distribution: DEFICIENcy JUDGMENT: SraturorRy Bar. 
Where a mortgage is given to secure three notes, and at the 
date of the commencement of an action to foreclése the mort- 
gage the note first maturing is outlawed, so that no personal 
action could be maintained thereon, and where the mortgage 
security does not sell for sufficient to pay the mortgage debt, 
the court should direct the proceeds of the sale to be applied, 
first, to the payment of costs, and, second, to be ratably dis- 
tributed in discharge of all the notes, and should give judg- 
ment for deficiency against the defendants only for the 
amount remaining unpaid on the two not barred when the 
action was commenced, after such ratable application of the 
proceeds of sale. - 


Error from the district court for Douglas county. 
Tried below before Scott, J. Modified. 


" John O. Yeiser, EH. C. Page and John H. Grossman, for 
plaintiffs in error. 


E. J. Cornish, contra. 


DouFFIE, C. 


By their petition in error, the plaintiffs question the 
correctness of an order of the district court in entering a 
deficiency judgment against them in a foreclosure proceed- 
‘ing. On April 1, 1887, John H. Grossman executed and 
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delivered to Algernon S. Patrick three promissory notes, 
—two for $883 each, and one for $884. These notes ma- 
tured in two, three and four years from their date and were 
secured by a mortgage upon lots seven and eight in block 
four of A. S: Patrick addition to the city of Omaha. 

Prior to the maturity of said notes, Patrick sold and 
indorsed the same to the defendant in error, which com- 
menced this action to foreclose the mortgage by filing a 
petition therefor on March 21, 1895, but no summons was 
issued until April 13, 1895; and service was had upon 
Grossman April 16, 1895, and on Patrick April 17, 1895. 
The petition, in addition to a prayer for the foreclosure of 
the mortgage, also asked that the defendants, Grossman 
and Patrick, be adjudged to pay any deficiency which 
shall remain after applying the proceeds of a sale to the 
payment of the debt. Each of the defendants in that case 
made the following answer: 

First. “That the note dated April 1, 1887, and payable 
two years after date, for the sum of $883, this defendant 
executed and delivered to said Algernon S. Patrick; but 
this defendant alleges the fact to be that more than five 
years have elapsed since said note became due and pay- 
able before the commencement of this suit, and that said 
note is barred by the statute of limitations in this state, 
and that this defendant is not liable thereon to the plain- 
tiff, or any person or persons whomsoever, by reason 
thereof.” ; 

Second. “This defendant further says that he denies 
each and every other allegation in said petition contained, 
not hereinbefore admitted to be true.” 

A decree was entered October 16, 1895, foreclosing the 
mortgage and ordering a sale of the premises in satisfac- 
_ tion of the amount found due. Relating to the plea of the 
statute of limitations interposed by the defendants to the 
~ note first maturing, the court made the following finding: 

’“The court further finds that the note described in the 
second paragraph of said petition dated April 1, 1887, for 
$883 due two years after date thereof, is barred by the 


- 
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statute of limitations of the state of Nebraska and that 
the plaintiff is not entitled to a deficiency judgment on. 
said note in case said premises do not sell for sufficient to 
satisfy the amount owing thereon.” 

Relating to the liability of the defendants for a de- 
ficiency, the court found as follows: 

“That on the confirmation of said sale, the said plaintiff 
shall be entitled to apply for a deficiency judgment against 
said named defendants and in case said described real es- 
tate shall not sell for sufficient to satisfy the note described 
in the second paragraph of plaintiff’s petition, the judg- 
ment for deficiency shall be in the sum of the amount 
found due as aforesaid upon the notes described in the 
third and fourth paragraphs of plaintiff’s petition.” 

The decree, before being entefed, was presented to de- 
fendants’ attorneys and its form approved. The nine 
months stay provided by the statute was applied for and 
taken by the defendants, and after its expiration a motion 
to confirm the sale and for a deficiency judgment was 
made by the bank. Upon the filing of said motion the de- 

fendants filed objections to the confirmation of the sale, 
and to the rendition of the deficiency judgment against 
them: 

“Kirst. Because the court is without jurisdiction to en- 
ter a deficiency judgment in the absence of a petition duly 
verified setting forth facts to authorize the court to enter 
a deficiency judgment if the court had jurisdiction to enter 
such judgment. 

. “Second. Because the court has no jurisdiction to enter 
a deficiency judgment in a foreclosure proceeding. 

“Third. Because when said notes and mortgage were 
taken by said bank, the plaintiff expressly agreed to look 
only to the property for the payment of the amount due 
on said notes. 

“Fourth. Because plaintiff did not make any demand 
of payment upon the maker of said notes at maturity, and 
refusal of payment, and without notice to this defendant. 

““Wifth. Because the said notes in controversy were ma- 
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terially altered without the consent of this defendant after 
coming into the possession of the plaintiff or the Bank of - 
Commerce. 

“Sixth. Because said notes were indorsed by this de- 
fendant for the sole purpose of making the same bankable 
paper, and because no liability did arise against this de- 
fendant on account of his said indorsement. 

“Seventh. Because all of the said notes at the time of 
the filing of the motion for confirmation of sale and de- 
ficiency judgment were outlawed.” 

These objections were supported by the affidavits of 
Frank B. Johnson and Algernon S. Patrick to the effect 
that at the time the notes were indorsed over to the bank, 
it was agreed between Patrick and the officers of the bank 
that no liability should attach to Patrick on account of 
his indorsement, and that the bank would look solely to 
the real estate covered by the mortgage for the collection 
of the amount due thereon; and, second, that the waiver 
of protest indorsed upon the back of the notes was placed 
there by some one after the same was indorsed by Patrick 
and delivered to the bank. The court overruled these ob- 
jections and entered an order confirming the sale, and giv- . 
ing judgment against Grossman and Patrick for the de 
ficiency. From this order the defendants have taken the 
record to this court for review. 

We will notice the objections made by the plaintiffs in 
error in the order in which they occur: 

It is first insisted that in the absence of a petition, duly 
verified, setting forth the facts upon which a deficiency 
judgment is asked, the court is without jurisdiction to 
enter the same. This objection requires us to examine the 
statute relating to foreclosure proceedings as it existed at 
the date of the commencement of this action. Sections 
847 and 849 of the Code of Civil Procedure were as fol- 
lows: 

“When a petition shall be filed for the satisfaction of a 
mortgage, the court shall not only have the power to decree 
and compel the delivery of the possession of the premises 
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to the purchaser thereof, but on the coming in of the re- 
port of sale, the court shall have power to decree and di- 
rect the payment by the mortgagor of any balance of the 
mortgage debt that may remain unsatisfied after a sale 
of the mortgaged premises, in the cases in which such bal- 
ance is recoverable at law; and for that purpose may issue 
the necessary execution, as in other cases, against other 
property of the mortgagor.” 

“If the mortgage debt be secured by the obligation or 
other evidence of debt of any other person besides the 
mortgagor, the complainant may make such person a 
party to the petition, and the court may decree payment 
of the balance of such debt remaining unsatisfied after a 
sale of the mortgaged premises, as well against such other 
person as the mortgagor, and may enforce such decree as 
in other cases.” 

From these two sections it is apparent that but‘ one ac- 
tion was contemplated by the legislature in the foreclosure 
of a mortgage to obtain not only a decree of foreclosure, 
but a judgment for any deficiency existing as well. This 
appears plain from the reading of section 849. Where the 
mortgage debt is secured by obligation of any person be- 
sides the mortgagor, such party may be made a party to 
the petition in foreclosure, and the court may decree pay- 
ment of the balance of such debt remaining unsatisfied 
after the sale of the premises as well against such other 
person as the mortgagor. This certainly does not contem- 
plate a separate and independent action for the recovery 
of a deficiency, even as against a third party; and it as 
certainly contemplates that the petition shall contain 
allegations sufficient to warrant the court in giving a judg- 
ment for a deficiency in case the plaintiff desires such re- 
lief, and the trial of any issue made thereon by the defend- 
ant’s answer. Regardless of the holding of the courts of 
other states made under similar statutes, we believe the 
practice in this state of applying for a deficiency judg. 
ment by motion merely has been so long followed that no 
good purpose would be served by departing from that prac- 
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tice at this late day. Indeed, if we should go to the extent 
asked by the plaintiffs in error, and hold that the court 
had no jurisdiction to enter a deficiency judgment, except 
upon a petition duly verified, the consequences which 
might follow would be of the gravest character. The title 
to valuable real estate might be quéstioned and unsettled, 
and that permanency and confidence which it is desirable 
that all titles based upon a judicial sale should have, would 
no longer attach to execution sales heretofore made in sat- 
isfaction of deficiency judgments. Again, and regardless 
of the question of public policy involved in the determina- 
tion of the practice, we think that it has been settled by 
the former decisions of this court. In Graves v. Macfar- 
land, 58 Nebr., 802, the right of the district court to enter 
a deficiency judgment, without special notice of an appli- 
cation therefor, was before the court, and it was held that 
“the jurisdiction of the district court to render a deficiency 
judgment, under the provisions of section 847 of the Code 
of Civil Procedure, did not depend upon the service of any 
notice other than the original summons.” This is a hold- 
ing clear, distinct and positive, that a deficiency judgment 
entered upon the original petition filed in the case, without 
notice even to the defendant that application would be 
made therefor, is good; the inference clearly being that 
the entry of a deficiency judgment is a part of the original 
case and ancillary thereto, and that when a party is sum- 
moned in the original case he must take notice of all steps 
taken by the court down to the entry of a judgment for a 
deficiency, if one exists, and is demanded. 

The second objection made is that the court has no juris- 
diction to enter a deficiency judgment in foreclosure pro- 
ceedings since the repeal of section 847 of the Code of 
Civil Procedure. Relating to this, it is sufficient to say 
that this action had been commenced and was pending 
when the act repealing section 847 went into effect, and 
the repeal of that section had no effect upon pending ac- 
tions. This was determined by this court in Thompson v. 
West, 59 Nebr., 677, where it is said that “the repeal of the 
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statute permitting the recovery of deficiency judgments 
did not affect actions then pending.” 

The third, fourth, fifth and sixth objections may be con- 
sidered together, as they all relate to matters of defense 
against the notes existing in favor of the defendant Pat- 

Tick at the time the action was commenced, and he should, 
if he desired to urge these defenses, have presented them 
to the court in his answer made in the foreclosure case. 

. It will hardly do for the plaintiffs in error to say that they 
tried the case upon the theory that any defense which 
might exist in their favor to prevent a deficiency judgment 
could be urged only at the time when a deficiency judg- 

ment was sought, because in their answer they recognize 
the fact that a deficiency judgment was being asked 
against them if the mortgaged property failed to satisfy 

the claim, and they set up as a defense to any claim for a 
deficiency judgment on the note first maturing, the fact 
that it was barred by the statute of limitations prior to the 
commencement of the action. We mention this to show 

that the plaintiffs in error were not misled or in doubt as 
to the practice in cases of this character, and if they neg- 
lected to set up other defenses existing in their favor as 
against a deficiency judgment, they must suffer the con- 
sequences of their neglect. They themselves called upon 
the court for relief against a deficiency judgment because 

a part of the claim secured by the mortgage was barred by 
the statute of limitations, and we can not think that they 
will now insist that the court should allow them to split 
their defense, urging such as they thought proper in their 
answer to the petition, and reserving such other as they 
might have to be used on the plaintifi’s application for a 
deficiency judgment. Such a course of practice could not 
be tolerated under any circumstances, and the district 
court very properly followed the rule announced in Stover 
v. Tompkins, 34 Nebr., 465, to the effect that one who was 
made a party to an action in foreclosure, and who was 
found liable in, case of a deficiency, would not be permitted, 
when judgment for the deficiency was sought against him, 
to set up facts which existed when the original decree was 
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obtained, and which should have been pleaded to show 

that he was not liable. This case was cited with approval 
in Kloke v. Gardels, 52 Nebr., 117, and the practice is now 
‘too firmly established by the decisions of this court to be 
questioned or doubted. 

The seventh objection urged against a deficiency, 
namely, that “all of the said notes at the time of the filing 
of the motion for confirmation of sale and deficiency judg- 
ment were outlawed,” was properly overruled as to the two 
notes last maturing. These notes were not barred at the 
time the action was commenced. That action, as disclosed 
by the petition, was not only to foreclose the mortgage, 
but also to obtain a personal judgment upon the notes for 
any deficiency remaining after the application of the mort- 
gage security. This, undoubtedly, was the commencement 
of an action upon the notes themselves, and it is needless 
to cite authorities to the effect that the statute does not 
run against a cause of action, while a suit thereon is pend- 
ing. 

It is further urged that the judgment is contrary to 
law, and that it is not sustained by sufficient evidence. 
Relating to these assignments, we are agreed, after a care- 
ful examination, that the court erred in the amount of the 
deficiency allowed. There is no question that the note 
first maturing was outlawed at the time the action was 
commenced, This was found by the court, and it was pro- 
vided in the decree that “the plaintiff is not entitled to a 
deficiency judgment on said note in case said premises do 
not sell for sufficient to satisfy the amount owing thereon.” 
The decree was for $4,023.27, and the mortgaged property 
sold for $1,200. It is evident from an examination that 
the proceeds of the sale were used, first, to satisfy the 
costs, and, secondly, as a credit upon the notes as they 
matured. Was this a proper application of the proceeds 
of the sale? -We think not. In payments voluntarily 
made, the debtor has a right to direct the application of 
such payments; and, if he neglects to direct the application 
to be made, the creditor may himself make the application. 
The proceeds of a sale under a judgment of foreclosure 
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are paid over to the creditor, not as a voluntary payment, 
but by operation of law; and, in the absence of direction 
given in the mortgage, their application is to be made by 
the court in accordance with equitable principles. Orleans 
County Nat. Bank v. Moore, 112 N. Y., 548. In this state 
the rule has always prevailed that the proceeds of mort- 
gaged property should be distributed pro rata among the 
several notes secured by such mortgage, where the same 
are held by different parties. If the outlawed note was 
held by some third party, he might insist that a pro rata 
share of the proceeds of the sale should be applied in pay- 
ment of that note. This would be right and equitable. 
The fact that it was outlawed could not change the rule. 
The security was still in force, and the holder would be 
entitled to the benefit of such security. We can not see 
why these equitable principles should not be applied, even 
though the bank was the owner and holder of all the notes. 
The mortgage was made to secure them all. No one of 
these notes was entitled to priority in the order of its pay- 
ment out of the security. The funds derived from the se- 
curity should be distributed among the three notes, and 
in not doing this the court erred. 

We therefore recommend that the case be remanded to 
the district court with direction to prorate thé proceeds of 
the sale among the three notes, and to enter judgment 
for a deficiency in favor of the plaintiff and against the 
defendants for the balance remaining upon the two notes 
not barred at the commencement of this action. 


AMES and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
. opinion the case is remanded to the district court with di- 
rection to prorate the proceeds of the sale among the three 
notes, and to enter judgment for a deficiency in favor of 
the plaintiff and against the defendants for the balance 
remaining upon the two notes not barred at the commence- 
ment of this action. 
JUDGMENT ACCORDINGLY. 
18 
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BrapDForD SavINcs BANK & TRUST COMPANY, APPELLANT, 
y. ADALINE CRIPPEN ET AL., APPELLEES.* 


FILED DECEMBER 4,1901. No. 10,540. 
Commissioner’s opinion, Department No. 3. 


‘ Simulated Decree Without Consent of Party in Interest Ineffectual. 
A simulated decree of foreclosure and sale upon a mortgage 
upon real property, without the consent or knowledge of the 
owner of the debt and instrument which the mortgage was 
given to secure, and in a name, as plaintiff, that does not ap- 
pear in the mortgage or upon the records of the register of 
deeds, and a sale and conveyance pursuant to such simulated 
decree, are ineffectual upon the rights of the true owner of 
the debt and mortgage. 


APPEAL from the district court for Cass county. Heard 
below before RAMsry, J. Reversed. 


Flansburg & Williams, for appellant. 
Frank H. Woods, contra. 
AMES, C. 


Adaline Crippen, being the owner in fee of a tract of 
land situate in Cass county, executed a mortgage thereon 
conditioned to secure the payment to Benjamin A. Gibson 
or order of a promissory note bearing annual interest and 
payable, as to principal, five years after date. The mort- 
gage contained a covenant to the effect that upon default 
of payment of any instalment of interest, the note should 
become immediately due and payable. Gibson sold and 
indorsed the note to one Leslie, guaranteeing payment, 
and Leslie sold and delivered it to the appellant, the Brad- 
ford Savings Bank & Trust Company. Gibson was an at- 
torney at law, and, by connivance with or imposition upon 
his law partner procured the latter, after the sale of the 
note to the applicant, to begin and prosecute an action for 
the foreclosure of the mortgage in the name of Leslie as 
plaintiff, alleging ownership of the note in him, and a de 


*Rehearing allowed. Reversal vacated. Affirmed by stipulation. 
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fault in payment of interest. There had been no default 
of an interest payment and the action and its conse- 
quences, hereinafter recited, do not appear to have been 
with the knowledge of Leslie, and were certainly without 
the knowledge of the appellant. No assignment of the 
mortgage was ever put upon the records of the county, or 
presumably was ever made. Service was made upon all 
the apparent parties to the title, and the action proceeded’ 
regularly to decree, sale and confirmation, Gibson becom- 
ing the purchaser; and a certificate to that effect was exe- 
cuted by the clerk of the court, and filed with the register 
of deeds. By this proceeding the lien of the mortgage was 
apparently merged in the fee, and the latter transferred 
from Crippen to Gibson. Afterwards, and after recording 
the sheriff’s deed to himself, Gibson obtained a loan of a 
sum of money, and, to secure the payment of the same, 
executed and delivered his negotiable note and a mortgage. 
on the premises to one Munson, who still subsequently 
sold, indorsed and delivered the note and assigned the 
mortgage for value, before maturity, to the appellee Ed- 
ward A. Bangs. Bangs purchased his note and mortgage 
in reliance, in good faith, upon the state of the title as 
disclosed by the records of Cass county, of which, before 
purchasing, he caused a search and examination to be 
made. Five months later the appellant the Bradford Sav- 

ings Bank & Trust Company began this action to foreclose 
the first mortgage, making Crippen, Gibson and Bangs, 
and intermediate assignees of the second mortgage par- 

ties. Issues were made up between the appellant and 
Bangs, the other parties making default, and the case was 
tried and submitted to the court upon the foregoing state 
of-facts, about which there was and is no dispute. The 
court adjudged the title to be in Gibson, subject to a first 
lien thereon in favor of the defendant Bangs for the 
amount of his mortgage, and to a second lien thereon in 
favor of the appellant for the amount of its mortgage, and 
entered a decree of foreclosure and sale for the satisfaction 

of the liens in the order named. 
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Counsel for appellant contends that this decree is er- 
roneous because the first action was begun and prosecuted 
to decree and sale without the authority or knowledge 
of the then owner of the first mortgage, and in fraud of its 
rights; that the mortgage having been given to secure the 
payment of a negotiable note, partook of the negotiable 
character of the latter instrument, and that therefore the 
action in foreclosure by the indorser after he had parted 
with the title and possession of the instrument conferred 
no jurisdiction of the person of the appellant, or the sub- 
ject of the action upon the court, and was as ineffectual 
as respects the lien of the mortgage as would have been a 
suit or judgment at law on the note upon the title to and 
right of action upon the latter under like circumstances. 
This is the sole question in the case. The appellant ad- 
mits, as under authority of Whipple v. Fowler, 41 Nebr., 
675, he is obliged to do, that, the facts being otherwise un- 
changed, if Gibson had executed and made of record a re- 
lease of the first mortgage, and had then obtained a 
conveyance of the title and made the Bangs mortgage, the 
Jatter instrument would have been the superior lien; and 
it is not seriously, and can not be successfully, contended, 
under the authority of Rumery v. Loy, 61 Nebr., 755, and 
Perry v. Baker, 61 Nebr., 841, that if the first proceeding 
in foreclosure had been prosecuted by Gibson in his own 
name, as plaintiff, the result. would have been the same. 
But counsel for the appellant insists that the same conse- 
quences do not flow from a foreclosure by one who was a 
stranger to the record title, and who had parted with the 
note which the mortgage was conditioned to secure, be- 
cause, he says, if that be true, any stranger to the transac- 
tion might by the same means have deprived the appellant 
of his lien. He contends, therefore, that without the pro- 
duction of the note by the plaintiff in the first foreclosure 
suit, the court was without jurisdiction over the subject- 
matter, and that in the absence of evidence of such produc- 
tion, apparent upon the record, the decree and sale there- 
under are absolutely void, and should be so adjudged even 
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upon a collateral attack. On the other hand, it is con- 
tended that the ownership of the note in the plaintiff was 
one of the necessary allegations in his petition, and a fact 
which, whether denied or not, the court was called upon to 
find and adjudicate; that its production, or even posses- 
sion, is not in all cases requisite, and that proof might 
have been made of its loss or destruction, or it might have 
been surreptitiously produced without the consent or 
knowledge of the owner; that there is no statute requiring 
its production or cancelation, and silence of the record 
in that respect did not render the decree of foreclosure 
erroneous or reversible by the defendant to the action, and 
that even if an issue as to ownership had been made, and 
the fact had been found for the plaintiff from conflicting 
evidence, the defendants could not, under a well known 
rule, have obtained a reversal in this court, and finally, 
that the appellant was negligent in omitting to procure 
and make of record an assignment of the mortgage, and 
the principle is invoked that, when one of two innocent 
parties must suffer, the loss will fall upon him whose fault 
or neglect rendered the injury possible. It is argued that 
a bona-fide purchaser or mortgagee for present value of 
real property, has an absolute right to rely upon the state 
of the title as disclosed by the records of the county in 
which the land lies. We are unable to see the applicabil- 
ity of these latter principles to the matter in controversy. 
We do not think it a matter of importance that the Crip- 
pen mortgage was given to secure a negotiable note. How- 
ever negligent may have been the omission of the appel- 
lant to obtain and make of record.an assignment of this 
mortgage, we do not see that such omission contributed in 
any degree to mislead or injure the second mortgagee or 
his successors in interest. Under the circumstances, Gib- 
son had the power, but not the lawful right, to release the 
mortgage as to subsequent purchasers or mortgagees in 
good faith; and it is because he had that power, being the 
apparént owner of the mortgage, that he might have ef- 
fected the same object by foreclosure in his own name as 
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plaintiff. But Leslie did not have that power. Leslie 
could have released only by forging Gibson’s name, and, 
if an assignment had been made of record, neither he nor 
Gibson could have released, except by forging the name 
of the assignee; and we presume that it will not be con- 
tended that a forged release would, in either case, have 
affected the lien of the first mortgage. Neither would the 
presence of the assignment upon the record have prevented 
or hindered Leslie from beginning and prosecuting his fic- 
titious action of foreclosure. This action would have been 
in no greater or other sense without authority in such a 
case than it was in fact; nor, in such a case, would any 
additional] allegations in the petition, or proof at the hear- 
ing, have been requisite to the obtaining of a decree. The 
decree and sale have, and in the supposed case would have 
had, precisely the same rank and importance, so far as re- 
spects the lien of the Gibson mortgage, as would have 
had a forged release. There must be at least two parties 
to every adversary action, namely, a plaintiff and a de- 
fendant. If either is lacking the court acquires no juris- 
diction of the other or of the subject-matter. The use of 
the name of Leslie as plaintiff in the first foreclosure suit, 
without his consent or knowledge, or that of the owner of 
the securities, was as purely a fiction as it would have 
been had no person of that name ever lived. Any other 
name, real or fictitious, might have been substituted with- 
out affecting the validity of the proceeding in any respect 
or degree. His name did not appear upon the records of 
the register of deeds, and there was no plaintiff in the ac- 
tion in whose behalf a decree of foreclosure could have 
been rendered, and consequently the proceeding was a 
mere nullity. It may be objected that this conclusion 
leaves titles derived from decrees of mortgage foreclosure 
and sale resting upon insecure foundations, but, if so, that 
is an evil for which a remedy, if any, must be provided by 
the legislature, and not by the court. The court is with- 
out lawful right to deprive innocent people of their choses 
in action and securities for the purpose of protecting the 


VOL. 63] SEPTEMBER TERM, 1901. 215 


Ball v. Beaumont. 


titles of purchasers at judicial sales and their grantees. 
It is true that the assignee of the second mortgage and the 
appellant are equally innocent. The equities are equal, 
but the law is with the appellant, and it is a maxim that 
in such cases the law will prevail. 

It is recommended that the judgment be reversed and 
vacated, and the action remanded to the district court for 
further proceedings not inconsistent with this opinion. 


DUFFIE and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment be reversed and 
vacated and the action remanded to the district court for 
further proceedings not inconsistent with this opinion. 


REVERSED AND REMANDED. 


JAMES P. BALL y. CHARLES H. BEAUMONT.* 
Fitep DECEMBER 4, 1901. No. 12,225. 
Commissioner’s opinion, Department No. 3. 


1. General Denial: Sprcran DEFENSE: EvIDENCE. When a general 
denial in an answer is qualified by the pleading of special de- 
fenses in the nature of confession and avoidance, evidence of 
other defenses of a like nature is inadmissible, although, in the 
absence of such pleading, such evidence would have been ad- 
missible under the general denial. | 


CONFESSION AND AVOIDANCE: AMENDMENT OF AN- 
SWER. When, in an action in the county court, a general denial 
in an answer is qualified by the pleading of special defenses 
in the nature of confession and avoidance, additions to such 
defenses can not be introduced by amendment of the answer 
upon appeal to the district court, although, in the absence of 
such pleading, the same matter might have been given in evi- 
dence under the general denial. 


Error from the district court for Perkins county. Tried 
below before Grimes, J. Reversed. 


*Rehearing allowed. Reversal sustained. 
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John H. Bower, for plaintiff in error. 


B. F. Hastings, Stewart & Munger and Gaines, Kelby, 
Storey & Martin, contra. 


AMES, C. 


This action was begun in the county court of Perkins 
county by the plaintiff in error, Ball, against the defendant 
in error, Beaumont, and one Penn, to recover for money 
alleged to have been paid out and expended by the plaintiff 
to, and for the use of the defendants, the petition resem- 
bling a declaration upon, the common counts under the 
former practice. The separate answer of Beaumont, be- 
sides a general and specific denial of the allegations of the 
petition except those “herein admitted to be true,” averred 
in substance, that the claim of the plaintiff arose out of the 
following circumstances, namely: that the defendants had 
executed and delivered to the plaintiff their joint promis- 
sory note containing some blank spaces, including one for 
the name of the payee, and had instructed and empowered 
the plaintiff to fill the blanks and sell the note for the 
benefit of the defendants; and that the plaintiff did sell the 
instrument to a certain Iowa bank, guaranteeing the pay- 
ment thereof in writing indorsed thereon, and also sub- 
scribing his name thereto as joint maker, but that because 
of such facts and of certain other alleged material altera: 
tions in said note made without the knowledge or consent 
of Beaumont, the instrument was avoided as being his con- 
tract, and that the money sued for was the sum paid by the 
plaintiff upon his guaranty to discharge the alleged obliga- 
tion at its maturity. In ‘his reply the plaintiff admitted 
that his demand arose in substantially the manner set forth 
in the answer, except that he alleged that the scope of his 
agency for the defendants in the transaction included au- 
thority to make all the alterations that were made in the 
note, and that the defendants had received and ‘retained 
the proceeds of the sale of the instrument with full knowl- 
edge of all the facts and circumstances pleaded in the 
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answer. The defendant Penn made default, and a trial in 
the county court resulted in a judgment for the plaintiff 
against both defendants. Upon an appeal by Beaumont to 
the district court, he was permitted, over the objection and 
exception of the plaintiff, to amend his answer in such 
manner as to deny that the note as executed was the joint 
obligation of the makers except in form, and to allege that 
in fact Penn was the principal debtor thereon, and Beau- 
mont surety only, and that the latter signed same in that 
character only, “and that if any money was so paid by 
plaintiff, it was for the benefit of George W. Penn person- 
ally.” Upon the issues thus reformed, the case was tried 
to a jury, who returned a verdict in favor of the defendant 
Beaumont, and the plaintiff prosecutes a petition in error 
to this court. 

That the amendment introduced a new and important 
issue in the case, seems to us entirely clear. The action was 
not upon the note, and as the answer was originally framed - 
the alterations in the note of which complaint was made 
did not appear to have occasioned either of the defendants 
any injury. in the county court the only substantial mat- 
ter in controversy was whether, as a result of the transac- 
tion, the defendants had derived a pecuniary advantage at 
the expense of the plaintiff, for which in equity and good 
conscience they ought to reimburse him. There was noth- 
ing in issue in that court indicating that the defendants 
did not stand upon a footing of exact equality in this re- 
spect. By the amended answer, it was asserted for the first 
time that the transaction was not for the benefit or to the 
advantage of Beaumont, who was alleged to be surety only 
and entitled to stand upon the strict letter of his contract 
as such; so that, although as respects his principal, the 
facts were such as to raise an implied promise by the latter 
to, reimburse the plaintiff, that implication did not arise 
as to himself. To what extent, if any, this fact, without an 
allegation of knowledge or notice thereof by or to the plain- 
-tiff, should have been available as a defense to Beaumont, 
it is not necessary now to inquire. It is sufficient to say 


a 
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that it introduced a new, and as the suit resulted, a con- 
trolling element into the litigation. It is unquestionably 
clear from the record that the defendant in error is in- 
debted to it solely for his victory in the district court. 

The amendment was therefore obnoxious to the long 
established law of this state that the issues can not be 
changed upon an appeal from the county court to the dis- 
trict court. Bellamy v. Chambers, 50 Nebr., 146, and cases 
cited in the opinion. The defendant in error seeks to avoid 
the force of this rule by the contention that, the petition 
being general in its averments, after the manner of a 
declaration upon the common counts at the common law, 
it was not incumbent upon the defendant to plead the 
special matter contained in his answer, and that evidence 
of the alleged suretyship might have been given under a 
general denial. Assuming, but not deciding, this proposi- 
tion to be correct, it does not advantage the defendant in 
this case. He qualified his general denial by pleading 
special matters in the nature of confession and avoidance, 
and thus himself tendered specific issues which were met 
and raised by the reply. It does not now lie in his mouth to 
say that these issues are,as a matter of pleading, redundant 
and unnecessary. Having, by his pleading in the county 
court, notified the plaintiff of the scope and nature of his 
defense, the evidence of the parties in that court was, or 
should have been, confined to the determination of the 
issues joined thereon; otherwise a special plea qualifying 
a general denial might easily be made to serve as a trap for 
the unwary. Consistently with the rule reiterated in the 
case above cited, it follows that upon an appeal to the dis- 
trict court from the county court, additional special de- 
fenses in the nature of confession and avoidance can not 
be introduced by way of amendment. By obtaining leave 
to make and making the amendment complained of the 
defendant in error himself confessed that, in its absence, 
the defensive matter alleged by it would not have been ad- 
missible in evidence. 

It is recommended that the judgment be reversed and the 
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case remanded to the district court with instructions to 
strike from the answer the matter introduced by the amend- 
ment and award a new trial. 


‘DUFFIE and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion it is ordered that the judgment be reversed and the 
case be remanded to the district court with instructions to 
strike from the answer the matter introduced by the amend- 
ment and award a new trial. 


REVERSED AND REMANDED. 


JOHN REDELL, APPELLEB, V. FRANK E. MOORES ET AL., AP. 
PELLANTS. 


Firep DEcEMBER 4, 1901. No. 12,124. 
Commissioner’s opinion, Department No. 3. 


1. Statute: UNcoNsTITUTIONAL PorRTION: INDUCEMENT TO ADOPTION. 
Where portions of a statute are held unconstitutional, if the 
remainder is not so connected with such portion as to be in- 
capable of separation, and the remainder is a complete act, 
and not dependent upon the part held invalid, the latter alone 
will be disregarded and the remainder upheld, except in cases 
where it is apparent that the rejected part was an inducement 
to the adoption of the remainder. 


2. Construction of Statute: Jupicran Notice: Common KNOWLEDGE. 
In the construction of a statute, courts will take judicial notice 
of events which are generally known, and matters of common 
knowledge within the limits of their jurisdiction. 


3. Municipal Corporation: Powrer To CREATE: POWER To IMPOSE 
Lmaarations. The power to create a municipal corporation is 
vested in the legislature, and implies the power to create it 
with such limitations as that body may see fit to impose, and 
to impose such limitations at any stage of its existence. 


4, Fire and Police Commission: LraisLATURE: GOVERNOR. The leg- 
islature may by statute confer upon the governor the power 
to appoint members of the board of fire and police commis- 
sioners of cities of the metropolitan class. State v. Moores, 55 
Nebr., 480, overruled. 
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Redell v. Moores. : 
APPEAL from the district court for Douglas county. 
Heard below before ESTELLE, J. Reversed. Norval, C. J., 
dissenting. . 


W. J. Connell, for appellants. 


Frank T. Ransom, William F. Gurley and Wright & 
Stout, contra. . 


ALBERT, C. 

This action was brought in the district court of Douglas 
‘county, by John Redell, chief of the fire department of the 
city of Omaha, against Frank E. Moores and others, con- 
stituting the board of fire and police commissioners of that 
city, to restrain the defendants from hearing and determin- 
ing certain charges filed with said board against the plain- 
tiff, and from removing or suspending him from his said 
office. The trial court found for the plaintiff, and entered 
a decree accordingly. The defendants bring the case here 
on appeal. 

The sole question presented by the appeal is, whether the 
board of fire and police commissioners have authority to 
hear and determine the charges filed against the plaintiff, 
and to remove or suspend him from the office of chief of the 
fire department in case its findings on said charges should 
be adverse to him. The determination of that question in- 
volves the constitutionality of section 169, chapter 12a, 
of the Compiled Statutes. That section is a part of an act 
passed by the legislature in 1897, entitled an act incor- 
porating metropolitan cities, and defining, prescribing and 
regulating their duties, powers and government, and to 
repeal a similar act passed in 1887. The act is too long to 
set out at length, so it must suffice to say, taken as a whole, 
it provides a complete scheme for the government of cities 
of the metropolitan class. The sections most pertinent to 
the present inquiry are as follows: 

“Sec. 166. In each city of the metropolitan class, there 
shall be a board of fire and police commissioners, to consist 
of the mayor, who shall be ex-officio chairman of the board, 
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and four electors of the city who shall be appointed by 
the governor. 

“Sec. 167. Immediately on the taking effect of this act, 
the governor shall appoint for each city governed by this 
act four commissioners, not more than two of whom shall 
be of the same political faith or party allegiance, one of 
whom shall be designated to serve until the first Monday 
of April, 1898, and one to serve until the first Monday of 
April, 1899, and one to serve until the first Monday of 
April, 1900, and one to serve until the first Monday of 
April, 1901, and on the last Tuesday in March in 1898, and 
on the same day in each year thereafter, the governor shall 
appoint one commissioner in each city governed by this act, 
to take the place of the commissioner whose term of office 
expires on the first Monday in April following such ap- 
pointment, and those so appointed to succeed others shall 
serve for the term of four years, following the first Monday 
in April after their appointment, except where appoint- 
ments are made to fill vacancies, in which cases those ap- 
pointed shall serve the remainder of term of the persons 
whose vacancies they are appointed to fill. Whenever a va- 
eancy shall occur in any board of fire and police commis- 
sioners either by death, resignation, removal from the city 
or any other cause, the governor shall appoint a commis- 
sioner to fill such vacancy. 

“Sec. 168. No person shall be appointed a police com- 
missioner who is engaged in the sale of malt, spirituous or 
vinous liquors, or who is engaged in the business of deal- 
ing in tobacco or articles manufactured therefrom, or who 
is agent for any fire insurance company or companies or 
interested therein, or in the business of soliciting fire in- 
surance, or who shall have been engaged in any such call- 
ings or business within one year previous to the date of 
appointment. No person shall be qualified to hold the of- 
fice of police commissioner, while he holds any county, city 
or school district office. The governor may remove any of 
said commissioners for misconduct in office, or should they, 
or any of them, become disqualified to act as such commis- 
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sioner. Any citizen of the city may file with the governor 
written charges against any commissioner he may deem 
guilty of misconduct in office, and the governor shall, 
within a reasonable time, investigate the same upon testi- 
mony to be produced before him and shall make such find- 
ings as to the truth or falsity of such charges as in his 
judgment such testimony warrants, and in case such 
charges are adjudged by him to be sustained by the evi- 
dence, he shall at once remove the commissioner so found 
guilty and appoint another qualified to fill the vacancy 
thus caused. The governor, when sitting to investigate 
charges preferred against a commissioner, shall have full 
power and authority to compel the attendance of witnesses 
and the production of books and papers, and he may hold 
such meeting at the most convenient place in the state for 
the purpose of such investigation. In making all appoint- 
ments, either to fill vacancies or otherwise, he shall so ap- 
point that not more than two members of the fire and po- 
lice commissioners shall be of the same political faith or 
party allegiance. 

“Sec. 169. All powers and duties connected with and in- 
cident to the appointment, removal, government and disci- 
pline of the officers and members of the fire and police de- 
partments of the city, under such rules and regulations as 
may be adopted by the board of fire and police commis- 
sioners, shall be vested in and exercised by said board. A 
majority of said board shall constitute a quorum for the 
transaction of business. Before entering upon their duties 
each of said officers shall take and subscribe an oath, to be 
filed with the city clerk, faithfully, impartially, honestly - 
and to the best of his ability, to discharge his duties as a 
member of said board, and that in making appointments 
or considering promotion, or removals, he will not be 
guided or actuated by political motives or influences, but 
will consider only the interest of the city, and the success 
and effectiveness of said department. The board of fire 
and police commissioners shall have power, and it shall be 
the duty of said board, to appoint a chief of the fire de- 
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partment, and such other officers of the fire department, as 
may be dcemed necessary for its proper direction, manage- 
ment and regulation, all of whom shall be electors of such 
city, and under such rules and regulations as may be 
adopted by said board. Said board may remove such offi- 
cers or any of them, whenever said board shall consider 
and declare such removal necessary for the proper manage- 
ment or discipline or for the more effective working or 
service of said department. It shall be the duty of police- 
men to make a daily report to the chief of police of the 
time vf lighting and extinguishing of.all public lights and 
lamps upon their beats, and also any lamp that may be 
broken or out of repair. They shall also report to the same 
officer any defect in any sidewalk, street, alley or other 
public highway, or the existence of ice or dangerous ob- 
structions on the walks or streets, or break in any sewer, 
or disagreeable odors emanating from inlets to sewers, or 
any violations of the health laws or ordinances of the city. 
‘ Suitable blanks for making such reports shall be furnished 
to the chief of police by the chief electrician and health 
commissioner. Such reports shall be by the chief of police 
transmitted to the city electrician or health commissioner 
as shall be proper, and in case of violations of law or ordi- 
nance the policeman making report shall report the facts 
to the city prosecutor. The board of fire and police com- 
missioners shall employ such firemen and assistants, as 
may be proper and necessary for the effective service of 
this department, to the extent and limit that the funds 
provided hy the mayor and council for that purpose will 
allow. The board of fire and police commissioners shall 
have the power, and it shall be the duty of said board, to 
appoint a chief of police, and such other officers and po- 
licemen, all of whom shall be electors of such city, to the 
extent that funds may be provided by the mayor and coun- 
cil, to pay their salaries, and as may be necessary for the 
proper protection and efficient policing of the city, and as 
may be necessary to protect citizens and property, and 
maintain peace and good order. The board may appoint 
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such number of police matrons, not to exceed two, whose 
duty shall be defined by the police board. The chief of 
police and all other police officers, policemen and police 
matron, shall be subject to removal by the board of fire 
and police commissioners, under such rules and regula- 
tions as may be adopted by said board, whenever said 
“board shall consider and declare such removal necessary 
for the proper management or discipline or for the more 
effective working or service of the police department. No 
member or officer of the police or fire department shall be 
discharged for political reasons, nor shall a person be em- 
ployed or taken into either of said departments for politi- 
cal reasons. Before a member of the police or fire depart- 
ment can be discharged, charges must be filed against him 
before the board of fire and police commissioners and a 
hearing had thereon, and an opportunity given such mem- 
ber to defend against such charges, but this provision shall 
not be construed to prevert peremptory suspension of such 
member by his superiors in case of misconduct or neglect 
of duty or disobedience of orders. Whenever any such 
suspension is made charges shall be at once filed before the 
board of fire and police commissioners by the person order- 
ing such suspension, and a trial had thereon at the second 
meeting of the board thereafter. It shall be the duty of 
said board of fire and police commissioners to adopt such 
rules and regulations for the guidance of the officers and 
men of said department, for the appointment, promotion, 
removal, trial or discipline of said officers, men and ma- 
tron, as said board shall consider proper and necessary. 
The board shall have the power to enforce the attendance 
of witnesses, and the production of books and papers, and 
to administer oaths to them in the same manner and with 
like effect and under the same penalties, as in the case of 
magistrates exercising civil and criminal jurisdiction un- 
der the statutes of the state of Nebraska. The board shall 
have such other powers and perform such other duties as 
may be authorized or defined by ordinance.” 
It is clear that the provisions cited are ample, if upheld, 
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to confer upon the board of fire and police commissioners 
the power to do the acts sought to be restrained by this 
action. But in the case of State v. Moores, 55 Nebr., 480, 
this court held (SULLIVAN, J., dissenting) that, so far as 
the act in question assumes to confer authority upon the 
governor to appoint members of the board of fire and po- 
lice commissioners, it is unconstitutional, on the ground 
that it is an unlawful attempt to deprive the people of 
cities of the metropolitan class of the right of local self- 
government. . 

Assuming that the majority opinion in that case is the 
settled law of the state, the question arises whether sec- 
tion 169, just quoted, must fall with those provisions plac- 
ing the appointing power in the hands of the governor, 
which, we have seen, have-been held unconstitutional. 
That a part of an act, or even a part of the same section 
of an act, may, under some circumstances, be held uncon- 
stitutional, without invalidating the remainder, is ele- 
mentary. This court has said that “Where a statute con- 
tains provisions which are invalid or unconstitutional, if 
the valid and invalid portions are not so connected as to 
be incapable of separation, and the valid part is a com- 
plete act and not dependent upon the part that is void, 
the latter alone will be disregarded and the remainder . 
upheld, * * * except in cases where it is apparent that 
the-rejected part was an inducement to the adoption of the 
remainder.” State v. Moore, 48 Nebr., 870; Scott v.. Flow- 
' ers, 61 Nebr., 620; State v. Lancaster County, 6 Nebr., 474; 
State v. Hardy, 7 Nebr., 377; State v. Lancaster County, 
17 Nebr., 85; State v. Hurds, 19 Nebr., 316; Trumble v. 
Trumble, 37 Nebr., 340; Low v. Rees Printing Co., 41 
Nebr., 127; State v. Stuht, 52 Nebr., 209. In view of 
the doctrine announced in the cases just cited, we are 
' not called upon to determine the effect of the decision in 
the case of State v. Moores, supra, on the entire act, 
because it follows irresistibly that the section held invalid 
drags down with it only such other parts as are insepa- 
rably connected with, dependent upon, or incomplete with- 

19 
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out it, or for the passage of which it served as an induce- 
ment. Oue question, then, that meets us at this point, is 
whether that portion of the act held invalid, namely, that 
portion conferring the appointing power on the governor, 
served as an inducement to the legislature for the passage 
of the other portions of the sections hereinbefore set forth. 
Counsel for the defendant insists that this question is to 
be determined solely by an inspection of the act itself. In 
_ this view we are disposed to concur, with this qualifica- 
tion, however: that the persons whose duty it may be to 
inspect the act with a view to the determination of that 
question are not required to divest themselves of all knowl- 
edge save that to be gleaned from the act alone. For, 
were it possible for them thus te divest themselves, the 
act would be unintelligible——a jumble of words without 
meaning. So, when we say that the question is to be de- 
termined by an inspection of the act itself, we imply that 
those under whose inspection it is brought will scan it in 
the light of that knowledge which they possess in common 
with other men. There is no presumption that courts are 
ignorant of all matters that transpire outside the court 
room. On the contrary, there are many matters outside 
the science of the law of which they are required to take 
judicial notice. Bishop, in his work on Statutory Crimes 
[3d ed.], section 77, says, “They [courts] do not close their 
eyes to what they know of the history of the country and of 
the law, of the condition of the law at the particular time, 
of the public necessities felt, and other like things.” The - 
supreme court of Michigan, in Sibley v. Smith, 2 Mich., 
487, say, “Courts are authorized to collect the intention 
of the legislature from the occasion and necessity of the 
law,—from the mischief felt, and the objects and remedy 
in view.” The supreme court of the United States, speak- 
ing through Davis, J., in the case of United States v. 
Union P. R. Co., 91 U. S., 72, says, “Courts, in construing 
a statute, may with propriety recur to the history of the 
times when it was passed, and this is frequently necessary, 
in order to ascertain the reason, as well ag the meaning 
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of particular provisions in it.” In Stout v. Board of Com- 
missioners, 107 Ind., 343, 8 N. E. Rep., 222, it is held, that 
the history of a country, its topography and general condi- 
tions, are elements which enter into the construction of 
laws made to govern it, and are matters of which the 
courts will take judicial notice. It has been held that the 
general state of opinion, public, judicial and legislative, 
at the time of an enactment of a measure may be con- 
sidered by the courts in construing it. Keyport Steam- 
boat Co. v. Farmers Transportation Co., 18 N. J. Eq., 
13; Delaplane v. Crenshaw, 15 Gratt. [Va], 457. In 
State v. Boyd, 34 Nebr., 435, it was held that courts 
will take notice, without proof, of events which are gen- 
erally known within the limits of their jurisdiction. The 
foregoing, we think, makes it clear, were it ever doubtful, 
that in the determination of the question before us we are 
neither required nor permitted to affect ignorance of those 
things which are matters of common knowledge. The at- 
tempt to confer upon the governor the power to appoint 
members of the board of fire and police commissioners, 
and the reasons urged in support of such measure, are a 
part of the legislative history of the state. No other feat- 
ure of the act under consideration, nor of those it was 
intended to supersede, attracted so much attention or in- 
vited so much discussion as that which placed the power 
of appointinent in the hands of the governor, removing, 
as it was claimed at the time, the board of fire and police 
commissioners from the influence of local politics. It is 
a matter of common knowledge that this feature of the act, 
so far as the board of fire and police commissioners is 
concerned, was the chief inducement to its passage. With- 
out that feature, its promoters would have regarded it 
much as they would have regarded the play of Hamlet 
with Hamlet left out. 

But, aside from those extrinsic facts, in our opinion it 
is clear that poztion which has been held to be invalid 
served as an inducement for the passage of the other parts 
relating to the board of fire and police commissioners. 
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The sections quoted provide a complete scheme for the or- 
ganization of such board. They provide for the appoint- 
ment of the members, prescribe their qualifications and. 
define the powers and duties of the board. The central 
thought in the whole scheme is to make the board answer- 
able to the governor, and to remove it from local. influ- 
ences. Strike out those portions relating to the powers 
and duties.of the governor in the premises, and the scheme 
is incomplete. With these parts stricken out, it is true, 
there remains a provision for the appointment of such 
board, and provisions relating to their qualification, and 
defining their powers and duties; but by whom would they 
be appointed? Counsel for the defendants claim that, 
with those provisions stricken out, the power of appoint- 
ment would reside in the mayor, under the general power 
vested in him by virtue of the provisions of section 72 of 
the act, which is as follows: “The mayor shall have power 
by and with the consent of a majority of the entire council 
to appoint all officers that may be deemed necessary for the 
good government of the city, other than those otherwise 
provided for in this act.” Session Laws, 1897, ch. 
10. Nothing, to our minds, shows more clearly that 
the invalid portion was an inducement to the passage 
of the other parts of the sections quoted, than the 
fact that, with such invalid portion omitted, resort 
must be had to section 72 to carry out the remainder. 
Section 72 shows clearly an intention on the part of the 
legislature to limit the appointing power of the mayor to 
such officers whose appointment has not been otherwise 
provided for by the act. Members of the board of fire and 
police commissioners are otherwise provided for by the 
act, because it provides for their appointment by. the goy- 
ernor. To hold, under the circumstances, that it would be 
carrying out the intention of the legislature to permit the 
mayor to appoint the members of such board, would do 
violence to common sense, which, after all, is the’ final 
arbiter in matters of doubtful construction. In our opin- 
ion, whether the act be viewed in the light of the history 
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of its-enactment, or, apart from such consideration, it 
shows clearly that that portion conferring the power of 
appointment on the governor was an inducement to the 
passage of the other provisions, relative to the fire and 
police commissioners, and that the former must stand or 
fall with the latter; and the decree of the district court is 
right, and should stand, unless the views hereinafter ex- 
pressed are adopted. , 

We are fully alive to the confusion in the municipal af- 
fairs of the city of Omaha that must result from the adop- 
tion of the foregoing views by this court. But for those 
results we are not responsible. The responsibility of this 
court ends when it has applied the law as it finds it. It 
has no constitutional warrant to add to a legislative en- 
actment to meet the exigencies of a particular case. But, 
in view of those results, we have been led to re-examine 
the majority opinion in State v. Moores, supra, which up 
to this point we have assumed to be the final expression 
of this court on the questions therein involved. After a 
careful examination of that opinion, and with a due ap- 
preciation of the learning and ability of the members of 
the court who concur therein, we beg to say it does not 
commend itself to our judgment. It holds that the pro- 
visions of the statute placing the power to appoint mem- 
bers of the board of fire and police commissioners in the 
hands of the governor are invalid, not because it is in con- 
flict with any express provision of the state or federal 
constitution, but because it is repugnant to the inherent 
right of local self-government, which, it is claimed, was 
retained by the people at the time of the adoption of the 
organic law. So far as the individual members of society 
are concerned, in the nature of things, there can be no 
such things as an inherent right of lecal self-government. 
The right of local self-government is purely a political 
right, and all political rights, of necessity, have their foun- 
dation in human government. For an individual to pred- 
icate an inherent right —a right inborn and inbred —on 
a foundation of human origin involves a contradiction of | 
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terms. So far as a city is concerned, considered in the 
character of an artificial being, it is a creature of the legis- 
lature. It can have no rights save those bestowed upon it 
by its creator. As it might have been created lacking some 
right bestowed upon it, it is in no position to complain 
should the power that bestowed such right see fit to take 
it away. In other words, the power to create implies the 
power to impose upon the creature such limitations as 
the creator may will, and to modify or even destroy what 
has been created. The power to create a municipal cor- 
poration, which is vested in the legislature, implies the 
power to create it with such limitations as the legislature 
may see fit to impose, and to impose such limitations at 
any stage of its existence. That such power may not al- 
ways be exercised most wisely is among the possibilities, 
but that does not warrant this court in wresting it from 
the hands to which the people, by the fundamental law of 
the state, have confided it. We shall not attempt to re- 
view the authorities bearing on this question. The major- 
ity opinion leaves nothing to be said on one side, while the 
minority opinion is equally exhaustive on the other. To 
those opinions we must refer the court. The majority 
opinion, to our minds, introduces a new principle in our 
system of jurisprudence, and one pregnant with mischiev- 
ous consequences. We have been taught to regard the 
state and federal constitutions as the sole tests by which 
the validity of the acts of the legislature are to be deter- 
mined. If the majority opinion in that case is to stand as 
the settled law of the state, then in addition to such tests 
there is another,—an elusive something, elastic and uncer- 
tain as an unwritten constitution, which may be invoked 
to defeat the legislative will. We can not believe that such 
principle should receive the final sanction of this court. 
The case of City of Newport v. Horton, 50 L. R. A. [R. 
I.], 330, adds strength to our convictions on this point. In 
that case, after a critical review of the authorities, the 
court arrives at the conclusion that the case of State v. 
Moores, supra, is unsupported by a single authority. 
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For these reasons, together with those so well expressed 
in the minority opinion, we believe the majority opinion 
should be overruled. It would follow, then, that the board 
of fire and police commissioners having been created by 
valid statutory enactment, and thereby clothed with full 
authority to do the acts sought to be restrained herein, 
and the defendants being at least de facto members 
thereof, the decree of the district court should be reversed 
and the cause remanded for further proceedings according 
to law, and we so recommend, 


DurFFIE and AMES, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is reversed and the 
cause remanded for further proceedings according to law. 


REVERSED AND REMANDED, 
SULLIVAN, J., concurring. 


I dissented from the judgment in State v. Moores, 55 
Nebr., 480; and in State v. Kennedy, 60 Nebr., 300, which 
was controlled by the doctrine of res adjudicata, I said 
with respect to the decision in the Moores Case: “The 
Moores Case lays down the doctrine that whatever the 
court may conceive to be the spirit of the constitution is to 
be regarded as part of the paramount law. While the decis- 
ion, by recognizing and enforcing the asserted right of 
local self-government, is conceded to rest upon a sound 
political principle, it was rendered by a divided bench, 
and, as a judicial pronouncement, has been much criti- 
cised. If it is to be acquiesced in and accepted as a rule 
of construction, the constitution of the state is to be fully 
known only by studying the theory of the judges who are 
chosen to expound it; it will expand or contract with 
every fluctuation of the popular will which produces a 
change in the personnel of the court, and the limitations 
upon legislative power will be as unknown and unknow- 
able as were the rules of equity in the days when the chan-, 
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cellor’s conscience was the law of the land. It is the opin- 
ion of the writer that the decision is thoroughly vicious; 
that it strikes a lethal blow at a co-ordinate branch of the 
government and ought to be repudiated and condemned.” 
Still entertaining these views,—still believing that all 
the governmental powers of municipal corporations come 
from the legislature and are to be found only in living 
statutes,—I could not, of course, do otherwise than give 
my approval to the conclusion reached by the department. 


Norvau, C. J., dissenting. 


J dissent for the reasons stated in the majority opinion 
in State v. Moores, 55 Nebr., 480. T°urthermore, the’ cor- 
rectness of the decision in that case is not questioned or 
raised in the brief of counsel for either party, in this liti- 
gation, and this court has repeatedly ruled that questions 
not raised in the brief are waived. Pcaks v. Lord, 42 Nebr., 
15; Madsen v. State, 44 Nebr., 631; Erek v. Omaha Nat. 
Bank, 43 Nebr., 613; Johnson v. Gulick, 46 Nebr., 817; 
Wood Mowing & Reaping Machine Co. v. Gerhold, 47 Nebr., 
397. The opinion of the majority establishes a bad 
precedent in deciding a question not raised or argued by 
counsel. 


Note.—Legislative Control Over Municipal Corporations—A municipal 
corporation is, so far as its purely municipal relations are con- 
cerned, simply an agency of the state for conducting the affairs 
of government, and as such is subject to the control of the legis- 
lature. Williams uv. Eggleston, 170 U. S., 304. 

Cities are auxiliaries of the state in the business of municipal 
rule, but they can not have the Jeast pretension to sustain their 
privileges or their existence upon anything like a coutract between 
themselves and the legislature.- Aft. Pleasant v. Beckwith, 100 U. S., 


-514. 


A municipal corporation is a public institution, created for public 
purposes, and is a political.subdivision or department of the state, 
governed, regulated and constituted by public law. The original 
power to control as well as to create them, is in the legislature. 
Payne v. Treadiell, 16 Cal., 220. 

Under the township system of New England, a much stronger 
argument can be advanced for local self-government than in a new 


_ State, like Nebraska, admitted since the adopt. sn of the federal 
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constitution. For example, Rhode Island, when it became a char- 
tered colony, 1647, under the charter of March 14, 1643-4, was formed 
by the union of the four independent settlements of Providence, 
' Newport, Portsmouth and Warwick. These settlements, at the 
time of the union under the charter, reserved the right to manage 
their own local.affairs. When Rhode Island ratified the Federal 
Constitution, May 29, 1790, she did not follow the example of the 
other states by adopting a state constitution; but operated under 
the charter of 1663 until 1843, a period of 180 years. When new 
towns were incorporated, it was with the express statement that 
each new town had all the powers of the old towns. So local 
municipal government became a vested right. Encyclopedia Brit- 
tanica, vol. XX., p. 539; Harvard Law Review, February, 1900, 447. 
Note by Amasa M. Eaton, to City of Newport v. Horton, 50 L. R. A., 330. 
See, also, authorities cited in briefs and opinions’ (majority and 
minority), State v. Moores, 55 Nebr., 480. 

The power of the legislature over municipal corporations, in the 
absence of constitutional restrictions, is unlimited, except so far 
as they are invested with rights incident to a private corporation. 
David v. Portland Water Committee, 14 Ore., 98. 

A city is merely a revocable agency instituted by the state ‘for 
the purpose of carrying out in detail the objects of government. 
‘Coyle v. McIntire, 7 Houston [Del.], 44. 

The establishment of a board of police commissioners is not un- 
constitutional on the ground of interference with the right of the 
city to local self-government, so far as the appointment of a 
chief of police by said commissioners is concerned, since a police 
officer does not perform a purely municipal, but a state duty. 
City of Newport v. Horton, 50 L. R. A. [%. I.], 330. 

The right of a town to regulate its own finances and affairs supe- 
rior to all legislative control, is not among the rights and privileges 
“derived from our ancestors,” to “define, secure, and perpetuate” 
which existed when the constitution of Connecticut was adopted, and 
to which its preamble refers. State v. Williams, 68 Conn., 131. See, also, 
People v. Draper, 15 N. Y., 532. 

People v. Hurlbut, 24 Mich., 44, is a construction of an express 
provision of the state constitution. 

The separate opinion of Judge Cooley in the case last cited, seems 
not to agree with the doctrine laid down in his work, Constitutional 
Limitations. Compare 24 Mich.; *93-*113, and Cooley, Constitutional 
Limitations [6th ed.], 227. 

The reasoning adopted by courts and text-writers, who uphold 
the doctrine of municipal self-government, would seem to have 
been derived from Rousseau’s Contra Social or Lewis Cass’s theory of 
popular sovereignty. See Maine, Ancient Law, pp. 89, 90.—RErorren. 
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NATIONAL WALL PAPER COMPANY ET AL., APPELLANTS, V. 
COLUMBIA NATIONAL BANK ET AL., APPELLEES. 
FiILep DECEMBER 18,1901. No. 9,523. 


1. Appeal: Equity: Brix or Exceptions. An appeal may be prose- 
cuted from a decree in equity, though no bill of exceptions was 
settled and allowed. : 


2. Insolvent Corporation: PREFERRING CREDITOR. An insolvent cor- 
poration can not make a preference of a debt due from it on 
which the officers and directors are bound as sureties. 


APPEAL from the district court for Lancaster county. 
Heard below before HAL, J. Reversed. 


Abbott, Selleck & Lane, Ricketts &, Wilson, Frank H. 
Woods, Mockett & Polk, C. S. Rainbolt, Fred K. Shepherd 
and John S. Bishop, for appellants. 


H. EB. Brown, R. D. Stearns, W. Q. Bell and Halleck F, 
Rose, contra. 


Norval, C. J. 


The Clason & Fletcher Company, a corporation engaged 
in the mercantile business in the city of Lincoln, became 
indebted to various creditors, including the Columbia 
National Bank of Lincoln, to which institution the Clason 
& Fletcher Company owed over $10,000 on promissory 
notes given by it as principal, and executed by the officers 
and directors as sureties. On November 16, 1893, the cor- 
poration was insolvent; and on said day, by its officers, it 
executed a bill of sale to said bank, covering all its stock 
of goods and practically all its assets, and delivered im- 
mediate possession thereof to the bank. At the time there 
were numerous creditors of the insolvent corporation. The 
bill of sale was made to give the bank a preference, and 
resulted in the exclusion of other creditors of said Clason 
& Fletcher Company from sharing in the assets or the pro- 
ceeds thereof. This suit was brought by the National Wall 
Paper Company, a creditor of the insolvent corporation, 
against Clason & Fletcher Company, the bank, and one 
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Burlingim, to have declared fraudulent and void the said 
bill of sale, and that the bank and Burlingim be required 
to account for the value of the property described therein. 
Various other creditors of Clason & Fletcher Company in- 
tervened, praying for like relief as did the plaintiff. The 
district court held that the preference given to the bank 
was valid, sustained the bill of sale, and entered a decree 
against plaintiff and the interveners, from which this ap- 
peal is prosecuted. 

It is insisted at the outset that this appeal is of no avail, 
because no bill of exceptions is contained in the record be- 
fore us. This objection is untenable. All suits in equity 
are appealable to the supreme court. Code of Civil Pro- 
cedure, sec. 675. The transcript for this court should con- 
tain only so much of the record as is essential to a correct 
understanding of the points involved. Moores v. State, 54 
Nebr., 486. It must include the decree sought to be re 
viewed. Bohman v. Chase, 58 Nebr., 712. But it is not 
essential to jurisdiction that it should contain the bill of 
exceptions. Schuyler v. Hanna, 28 Nebr., 601; Arnold v. 
Baker, 6 Nebr., 1384; Hines v. Cochran, 35 Nebr., 828. 

The record before us raises the right of an insolvent 
corporation to prefer a creditor on a debt which the offi- 
cers and directors were liable as sureties. This court has 
frequently considered the power of a corporation to pre-- 
fer creditors, and it is claimed that there is a want of 
harmony in our decisions upon the subject. An examina- 
tion of the cases convinces us that the contention is not 
well founded, although there are expressions in some of 
the opinions that are somewhat misleading. In our view, 
the question now before us has been previously passed 
upon by this court by an unbroken line of decisions to the 
effect that an insolvent corporation may not give prefer- 
ence to a debt on which an officer or director of the cor- 
poration is liable as surety. A brief reference to the cases 
at this time is pertinent. In Ingwersen v. Edgecombe, 42 
Nebr., 740, it is disclosed that the Farmers’ & Drovers’ 
Bank of Battle Creek, an insolvent corporation, executed 
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a mortgage to one Teidgen, its vice president, to secure an 
indebtedness of the bank to him. The court, through 
Post, J., in the course of the opinion, observed: “The vital 
question in this record is the character of the relation 
which the directors and managing officers of an insolvent 
corporation bears toward its creditors. That such officers 
are not trustees in the technical sense of the term is ap- 
parent, and yet it is well settled, both by authority and on 
principle, that they are within the rule which guards and 
regulates dealings between trustee and cestui que trust. 
But the application of that rule has resulted in a diversity 
of opinion. It is maintained by some courts that, unless 
prevented by charter or the operation of statute in the 
nature of bankrupt laws, insolvent corporations possess 
the same power to make preference among their creditors 
as natural persons. But the view which may be said to 
rest upon the soundest reasons and is sanctioned by the 
decided weight of authority is that, when a corporation 
becomes insolvent, its property and assets constitute a 
trust fund for the benefit of its creditors, and that the 
directors and officers in possession thereof, being trustees 
for all the creditors, can not take advantage of their posi- 
tion to secure a preference for themselves, but must share 
ratably with the other creditors.” The writer of that opin- 
ion cites numerous authorities to sustain the doctrine laid 
down. In Tillson v. Downing, 45 Nebr., 549, the holding 
of the court is stated in the syllabus thus: “(1.) Directors 
of an insolvent corporation can not take advantage of their 
pesition to obtain a preference of debts owing by the cor- 
poration to themselves. Jngwersen v. Edgecombe, 42 
Nebr., 740, followed. (2.) Neither can they prefer debts 
to third persons for which they are obligated as sureties. 
(8.) These rules do not apply to a solvent corporation. 
On the contrary, such corporations have the same domin- 
ion over their property as individuals.” These two cases 
were cited with approval in Campbell Printing Press & 
Mfg. Co. v. Marder, 50 Nebr., 283, 289. The first three 
paragraphs of the sylabus in Stough v. Ponca Mill Co., 
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54 Nebr., 500; are as follows: “(1.) The assets of an in- 
solvent corporation constitute a trust fund in the hands 
of its directors to be used by them in paying corporate 
debts. (2.) ‘A mortgage executed by.an insolvent corpora- 
tion to secure a debt due from it to one of its officers or 
directors is illegal and void. (3.) So also is a mortgage 
executed to a third person to secure a debt for the pay- 
ment of which one of its officers or directors is personally 
bound.” In Seeds Dry-Plate Co. v. Heyn Photo-Supply 
Co., 57 Nebr., 214, it was ruled that, in the absence 
of actual fraud, an insolvent corporation may prefer one 
or more of its creditors to the exclusion of others, but that 
it could not prefer a debt owing to its director, secretary 
and treasurer. In Reynolds v. Smith, 60 Nebr., 197, it was 
ruled that an insolvent corporation which was surety for 
a debt of one of its officers and stockholders could not 
prefer such debt. The rule deducible from these several 
cases is that an insolvent corporation may not lawfully 
prefer a debt on which one of its officers or directors is 
bound as surety. 

The decisions of this court relied upon as being in con- 
flict with the conclusion we have reached in this case will 
now be briefly noticed. The first of these is Gorder v. 
Plattsmoiuth Canning Co., 36 Nebr., 548. That was a suit 
to foreclose a mortgage given by the Plattsmouth Canning 
Company .to the plaintiffs, who were its officers and di- 
rectors, to secure the payment of moneys borrowed ‘by 
plaintiffs for the corporation to enable it to carry on its 
business. Certain stockholders of the corporation inter- 
vened and assailed the mortgage. It is disclosed that the 
debts due the plaintiffs, secured by the mortgage, were 
contracted with the knowledge and approval of the inter- 
veners, and that the mortgaye was likewise sanctioned 
by them. It was not shown that the corporation was in- 
solvent when the indebtedness was contracted, and the 
mortgage securing the same was executed. Under this 
state of facts, the mortgage was upheld. Of course, the 
interveners were by their conduct estopped from question- 
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ing the validity of the mortgage. Moreover, the corpora- 
tion being solvent prevents that decision from becoming 
a precedent here. In Shaw v. Robinson, 50 Nebr., 403, 
there was not involved or determined the question whether 
an insolvent’ corporation might properly prefer as a cred- 
itor one of its officers or directors. A preference made in 
good faith in favor of a creditor of the corporation other 
than an officer or director was sustained. Brown v. Sloan, 
55 Nebr., 28, has no bearing on the question we are con- 
sidering. In German Nat. Bank v. First Nat. Bank, 55 
Nebr., 86, it was said that “an insolvent corporation, 
merely because it is such a corporation, is not prohibited 
from preferring particular creditors.” There the corpora- 
tion made no preference whatever, but the president, one 
director and a stockholder, who was not a director, acting 
without authority of the board of directors, sold all the 
visible assets of the insolvent corporation, and turned the 
proceeds over to a single creditor,—a corporation in which 
two persons so acting were interested, and of which they 
were directors. The transfer was not sustained. In Rein 
v. Kendall, 55 Nebr., 583, the power of qa corporation, solvy- 
ent or otherwise, to prefer creditors, was not involved or 
determined, as a mere cursory examination by any one 
will reveal. And this observation likewise applies to 
Gorder v. Connor, 56 Nebr., 781, and Penfield v. Dawson 
Town & Gas Co., 57 Nebr., 231. The only remaining case 
to which our attention has been challenged is Nebraska 
Nat. Bank v. Clark, 58 Nebr., 188. It appears in that 
case that a director of a corporation loaned it a sum of 
money, and was to receive a note therefor, but died before 
it was executed, and his son was appointed administrator 
of the estate, who also became a director of the corpora- 
tion. The administrator applied for and received a note 
of the corporation for the amount of the loan. Subse- 
quently the latter became insolvent, and a judgment was 
recovered against it on the note. The transaction was 
upheld. 

The conclusion is irresistible. upon a consideration of 
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all of our cases, that the bill of sale involved in this litiga- 
tion is illegal and void, since there was thereby created a 
preference in favor of the bank on an indebtedness for 
the payment whereof the officers of the insolvent corpora- 
tion were personally liable. The court below therefore 
erred in its decision. 

There is a controversy between the plaintiff and the in- 
terveners as to their respective rights in the- premises. 
The district court not having passed upon that question, 
the cause is reversed and remanded to that court, with 
direction to enter a decree against the bank, and determine 
the rights of plaintiff and interveners. 


REVERSED AND REMANDED, 


‘ N. Mysenpore vy. T. A. LEISURE. 
Fitep DECEMBER 18,1901. No. 10,301. 


Summons: SERVICE: PRIVATE PERSON: SHERIFF DEFENDANT. A justice 
of the peace, in a proper case, may lawfully deputize a private 
person to serve a summons in replevin issued out of his court, 
though the defendant in the action may be a sheriff. 


Error from the district court for Custer county. 
Tried below before SULLIVAN, J. teversed. 


J. B. Smith, for plaintiff in error. 
Alpha Morgan and Talbot & Allen, contra. 
Norvau, C. J. 


This was an action of replevin, brought before a justice 
of the peace, who indorsed upon the replevin writ the 
following: “I hereby appoint J. D. Troyer, to act as spec- 
ial constable to serve the within summons. William H. 
Hill, Justice of the Peace.” The process was served by 
the person so deputed by the justice, and, the property 
having been appraised at $1,767.36, the cause was certified 


240 ‘NEBRASKA REPORTS. [ Vou. 63 


Mysenburg v. Leisure. 


to the district court, where, on motion of the defendant, 
the action was dismissed because the summons in replevin 
was not directed to a person or officer having authority to 
serve the same, and that the appointment of the special 
constable was without authority of law; whereupon the 
court rendered judgment against the plaintiff for a return 
of the property taken under the writ, or for its value, as- 
sessed at $1,980. Plaintiff prosecutes error. 

The sole question presented by this record is whether a 
justice of the peace has the power to depute a person to 
serve a Summons in replevin issued out of his court. The 
authority to do so is conferred by section 1094 of the Code 
of Civil Procedure. It declares that: “A justice, at the 
request of a party, and on being satisfied that it is expedi- 
ent, may specially depute any discreet person of suitable 
age, and not interested in the action, to serve a summons 
or execution with or without an order to arrest the de- 
fendant or to attach property. Such deputation must be 
in writing on the process.” By this section the legislature 
has empowered justices of the peace to depute private 
persons to serve a summons. The writ in this case was a 
summons issued in pursuance of section 1035 of the Code 
of Civil Procedure, commanding the person to whom it 
was directed to immediately seize and take into his cus- 
tody the goods and chattels described in the replevin affi- 
davit. There is no escaping the conclusion that a justice 
of the peace may lawfully deputize a private person to 
serve a summons in replevin. But it is urged that the de- 
fendant is the sheriff of the county, and the coroner alone 
could serve process upon him. Section 881 of said Code 
is sufficient answer to this conténtion. It provides that: 
“An order for a provisional remedy or any other process, 
in an action wherein the sheriff is a party, or is interested, 
shall be directed to the coroner. If both these officers are 
interested, the process shall be directed to and executed 
by a person appointed by the court or judge.” The next 
succeeding section declares that: “The court or judge, for 
good cause, may appoint a person to serve a particular 
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process or order, who shall have the same power to execute 
it which the sheriff has. The person may be appointed on 
the motion of the party obtaining the process or order, and 
the return must be verified by affidavit.” By these provis- 
ions ample authority is conferred upon a court to appoint 
a person to serve a process issued out of such court. In 
absence of a contrary showing, it must be presumed that 
Troyer was lawfully appointed to serve the writ in ques- 
tion. 

The judgment is reversed, and the cause remanded for 
further proceedings. 

REVERSED AND REMANDED. 


GOTTHARDT FISCHER V. THOMAS O. KRAM. 
Fritep DECEMBER 18,1901. No. 10,440. 


Conflicting Evidence. This court will not weigh conflicting evidence. 


Ernor from the district court for Adams county. Tried 
below before BrALL, J. Affirmed. 


A. H. Bowen, for plaintiff in error. 
Capps & Stevens, contra. 


NorvaL, C. J. 


Thomas O. Kram sued Gotthardt S. Fischer, Gotthardt 
Fischer and Anna Fischer on their promissory notes. 
Gotthardt Fischer answered the petition, setting up that 
he signed the note as surety for Gotthardt S. Fischer, and 
that after the execution and delivery thereof the same had 
been materially altered, without his knowledge or consent, 
by adding the name of Anna Fischer, as surety, through 
the procurement of the payee. Plaintiff replied by a gen- 
eral denial, and a trial to a jury resulted in a verdict and 
judgment in his favor. Error is prosecuted by said an- 


swering defendant. 
20 
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The first point urged for a reversal is that the verdict is 
contrary to the evidence. This contention would be well 
founded if the testimony adduced by the plaintiff below 
should be excluded from consideration. But, unfortu- 
nately for the defendant, this is not the rule which obtains 
in this state. The evidence in the record is quite conflict- 
ing. ‘That adduced by the defendant fully sustains his 
contention, while the evidence on behalf of plaintiff is 
ample to sustain the finding of the jury. It is not the prov- 
ince of this court to weigh conflicting evidence. 

What has been said disposes of the contention that the 
evidence is contrary to the instructions of the court. 

Objections are made to certain questions and answers 
in the depositions of Thomas Lohner, taken and read 
on behalf of plaintiff. Some of the questions were leading, 
but no objection on that ground was made. The evidence 
called for was competent under the issues. One or two 
of the questions called for the conclusion of the witness, 
but other testimony of the same witness covering the point 
was received without objection. No error prejudicial to 
the defendant is disclosed by the record, and the judg- 
ment is 

AFFIRMED. 


GEORGE P. GILLIGAN Vv. TOWN OF GRATTAN. 
FiteD DECEMBER 18,1901. No. 10,468. 


1. Township: Paurers. A township is only liable for the support of 
paupers when made so by statute. 


2. 


: Non-RESIDENT: MEpIcaL Services. A township is 
not liable for medical services rendered a non-resident pauper. 


‘Error from the district court for Holt county. Tried 
below before KinKaD, J. Affirmed. 


R. R. Dickson, for plaintiff in error. 


James J. Harrington and Michael F. Harrington, contra, 
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" Norvat, ©. J. 


In January, 1897, William Postma, a non-resident of 
Holt county, was injurcd by a passenger train on the Free- 
mont, Elkhorn & Missouri Valley railroad in Ewing town- 
ship in said county. He was brought by the railroad com: 
pany to the city of O’Neill, in Grattan township, where he 
was taken off the cars. John P. Gilligan, a physician and 
surgeon, was ordered by a justice of the peace of Grattan 
township to render professional services to Postma at the 
expense of the township, which Dr. Gilligan thereupo 
did. This action was brought against Grattan township 
to recover $150, the value of the services rendered. 

The single question preseuted is whether Grattan town- 
ship is liable. Two statutory provisions are relied upon 
by plaintiff, one of which being section 22, chapter 18, 
‘article 4, Compiled Statutes, which declares that “the 
electors present at the annual town meeting shall have 
power * * * Wight, to direct the raising the money by 
taxation for the following purposes: * * * 5th. For 
the support of the poor within the town; Provided, that 
when the county board of any county shall have estab- 
lished a poorhouse under any statute law of this state, the 
support of the poor shall be provided for by the county 
board, and no taxes for that purpose shall be voted by the 
electors at town meetings except sufficient to provide tem- 
porary relief.” This section applies to counties under 
township organization, under which system Holt county 
is governed. It requires no argument to show that this 
case does not fall within the provisions of the section from 
which the foregoing excerpt is taken. Postma was not 
a poor person within Grattan township. He was not a 
resident thereof, nor were his injuries received therein, 
but in another township. No county, nor any subdivision 
thereof, is liable for the support of the poor or medical 
attendance bestowed thereon unless the legislature has so 
authorized. “Poor within the town” means paupers whose 
domiciles are in the town. Postma’s domicile was not in 
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Grattan township; hence plaintiff can not invoke the pro- 
visions of said section. 

Our attention is also called to section 14, chapter 67, 
Compiled Statutes, which reads: “Whenever any non- 
resident, or any other person not coming within the defini- 
tion of a pauper, shall fall sick in any.county in this state, 
not having money or property to pay his or her board, 
‘nursing, and medical aid, it shall be the duty of the over- 
seers of the poor of the precinct where such person shall be 
to furnish such assistance to such person as they shall 
deem necessary; and if any such person shall die, said 
overseers shall provide all necessary means for a decent 
burial of such person.” It is plain that there is nothing 
in the foregoing section that makes the defendant liable. 
It may be that under other sections of said chapter 67 
Holt county is liable, but that question is not before us 
and no opinion thereon is now expressed. 

The judgment is right, and is accordingly 


AFFIRMED. 


‘EDWARD FAUST, APPELLEE, V. WILLIAM DererInc & Com- 
PANY BY AL., APPELLANTS. 


FILED DECEMBER 18,1901. No. 10,614. 


Unauthenticated Bill of Exceptions. An unauthenticated bill of 
exceptions will not be considered by this court. 


APPEAL from the district court for Boyd county. Heard 
below before KINcalp, J. Affirmed. 


Robert Ryan and O. P. Davis, for appellants, 
T. H. Tingle, contra. 


Norvau, ©. J. 


Eéward Faust brought suit in the district court of 
Boyd county to enjoin the sale of his lands to satisfy a 
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certain judgment recovered by the defendant William 
Deering & Company against one S. P. Jamison in the 
county court of Holt county. The cause was heard in the 
court below upon the petition of the plaintiff, the answer 
of the defendants therein, the reply of the plaintiff, and 
the evidence. Transcript, page 22. From a decree in 
favor of plaintiff, the defendants have prosecuted this ap- 
peal. 

A judgment of affirmance must be entered in this court, 
since the petition supports the decree, and the reply of the 
plaintiff is not to be found in the record, and the bill of 
exceptions attached to the transcript is not authenticated 
by the clerk of the trial court. 

AFFIRMED. 


BENJAMIN F. M1zer Vv. THOMAS EMIGH. 
FiLep DECEMBER 18,1901. No. 10,684, 


1, Account: STATUTE oF LimITATIONS. An action on an account is 
barred in four years. 


JUDGMENT: ToLLING. A payment made on an 
account by a person other than the debtor, without his au- 
thority, knowledge and consent, will not toll the running of 
the statute of limitations. 


Error from the district court for Webster county. 
Tried below before BEALL, J. Affirmed. 


George R. Chaney, for plaintiff in error: 
J. M. Chaffin, contra. 


NorvaL, ©. J. 


This was an action on an account. The statute of limi- 
tations was interposed as a defense, which was sustained 
by the court below, and judgment rendered for the defend- ° 
ant. It is conceded by plaintiff that the action is barred, 
unless the statute was tolled by the payment of $7, made, 
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and credit therefor given, on October 28, 1895. The un- 
disputed evidence discloses that the payment was made by 
one Cutter, who was indebted in that sum to the defend- 
ant, and the payment was so made without Emigh’s knowl- 
edge or consent. After the date of the payment defendant 
was advised by Cutter of the transaction, and the evidence 
adduced by Emigh tends to show that he did not ratify 
the payment made by Cutter. An action on an account is 
barred in four years. Reeves v. Nye, 28 Nebr., 571. A 
payment made on-an account by a person other than a 
debtor, without the knowledge and consent of the latter, 
will not toll the running of the statute of limitations. 
This action being barred, the judgment must be 


AFFIRMED. 


GERMAN NATIONAL BANK OF BEATRICE Y. BEATRICE 
NATIONAL BANK OF BEATRICE. 


FireD DECEMBER 18,1901. No. 11,216. 


1. Bank Check: Protest. A local bank check, which has been in- 
dorsed by the payee, may be formally protested for non-accept- 
ance or non-payment. 

: Intanp Birt. Bank checks are regarded as inland bills of 

exchange. 


2. 


: Protest FEEs. The fees of a notary public for protesting a 
bank check are recoverable against the drawer and drawee. 


Error from the district court for Gage county. Tried 
below before Letton, J. Reversed. 


W. C. LeHane, D. E. Collins and Ernest O. Kretsinger, 
for plaintiff in error. 


Griggs, Rinaker & Bibb, contra. 


Norval, C. J. 


The facis are stipulated: W. H. Bowman, a resident of 
Gage county, drew a check upon the Beatrice National 
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Bank in favor of James Dougherty, a resident of the same 
county, who indorsed the check to A. E. Voortman & Co., 
who were engaged in business in the city of Beatrice. The 
latter indorsed the check to the German National Bank 
of Beatrice, and it presented the same to the Beatrice 
National Bank, which refused payment. The check was 
thereupon turned over to a notary public, who duly pro- 
tested the same. The German National, Bank thereupon 
brought this action against the drawer and drawee of the 
check to recover the amount thereof and protest fees. The 
district court decided that the defendants were not liable 
for the protest fees, and refused to render judgment there- 
for, but entered judgment in favor of plaintiff for the 
amount of the check. 

The sole question we are called upon to decide is whether 
the fees of the notary for protesting the check are recov- 
erable against the drawer and drawee: Our conclusion, 
upon a careful consideration of the subject, is that the de- 
fendants are liable therefor. Under the common law the 
formal protest of an inland bill of exchange is not required. 
But in this state, by section 6, chapter 61, Compiled Stat- 
utes, anthority is conferred upon a notary public “to de- 
mand acceptance, or payment of any foreign, inland, or 
domestic bill of exchange, promissory note, or other obliga- 
tion, in writing, and to protest the same for non-acceptance 
or non-payment, as the case may be, and give notice to in- 
dorsers, makers, drawers, or acceptors, of such demand a 
non-acceptance, or non-payment; * * * and over his 
signature and official seal certify the performance of such 
duties, so exercised and performed under the provisions 
of this act, which certificate shall be received in all courts 
of this state, as presumptive evidence of the facts therein 
certified -to,” etc. This section confers undoubted author- 
ity upon a notary public to protest a local check which has 
been indorsed by the payee. Defendants do not -contend 
for the opposite of this, but insist that a notary public 
would not have such power were it not that a local check 
is included in the term “other obligation in writing” as 
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employed in the statute quoted. To this proposition we are 
unable to yield assent. In Wood River Bank v. First Nat. 
Bank, 36 Nebr., 744, it was expressly decided that “bank 
checks, in this country, are regarded as inland bills of ex- 
change for the purpose of presentment and demand, and 
notice of dishonor.”? Such checks do not require a formal 
protest to charge the indorser. A formal protest is, how- 
ever, entirely proper. .The great weight of authority sus- 
tains the proposition that a bank check is substantially an 
inland bill of exchange. 2 Daniel, Negotiable Instruments 
[2d ed.], secs. 1566, 1567, and note; Boone, Banking, sec. 
165; Moses v. Franklin Bank, 84 Md., 574; Bichford v. 
First Nat. Bank, 42 IIL, 238; Rogers v. Durant, 140 U. S., 
298. It will be observed that the section of the statute 
quoted confers power upon a notary public to protest in- 
land bills of exchange, which, we have seen, embrace local 
bank checks. The right to recover protest fees is given by 
section 6, chapter 41, which declares that “it shall be law- 
ful for any person or persons having a right to demand 
any sum of money upon any protested bond, note, or bill 
of exchange as aforesaid, to commence and prosecute an ac- 
tion for principal, damages, interest, and charges of pro- 
test against the drawers, makers, or indorsers, jointly or 
severally, or against either of them separately. And judg- 
ment shall and may be given for such principal, damages, 
charges, and interest upon such principal, after the rate 
aforesaid, to the time of such judgment, together with costs 
of suit.” In view of the statutory provision herein set out, 
the conclusion is irresistible that plaintiff is entitled to 
recover from the defendants the cost of protesting the 
check. 

The judgment is reversed, and the cause remanded for 
further proceedings. 

REVERSED AND REMANDED. 
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JEREMIAH D. LIKENS Y. STATE oF NEBRASKA. 
FrLep DECEMBER 18, 1901: No. 12,000. 


1. Great Bodily Injury. The words “great bodily injury,” as em- 
ployed in section 17b of the Criminal Code, imply an injury of 
a graver and more serious character than an ordinary battery. 


: Eviwencr. A conviction under said section 17) of the Crim- 
inal Code can not’stand where the evidence fails to disclose that 
the accused making the assault intended to inflict great bodily 
injury upon the person of the prosecuting witness. 


2. 


3. Evidence: Ruxines. Rulings upon the exclusion of answers pro- 
pounded to the complaining party’s own witness on his exam- 
ination in chief can not be reviewed where he has not made and 
preserved in the record an offer of proof. . 


Error from the district court for Rock county. Tried 
below before HaRriINGTon, J. Reversed. 


R. R. Dickson, for plaintiff in error. 


Frank N. Prout, Attorney General, Norris Brown, Dep- 
uty, and J. A. Douglas, for the state. 


Norvat, C. J. 


Jeremiah D. Likens was convicted in the court below of 
an assault upon Alva Likens with intent to inflict great 
bodily injury, and was sentenced to a term of imprison- 
ment in the state penitentiary. The defendant has 
brought the record to this court for review. 

It is first urged that the verdict is not sustained by suffi- 
cient evidence. In Murphey v. State, 43 Nebr., 34, it was 
ruled that the words “great bodily injury,” as employed 
in section 17b of the Criminal Code, imply an injury of a 
graver and more serious character than an ordinary bat- 
tery. A careful perusal and consideration of the entire 
testimony contained in the bill of exceptions satisfies us 
that the offense of which the accused was convicted was 
not established on the trial beyond a reasonable doubt. It. 
is disclosed that Alva Likens, the prosecuting witness, is a 
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nephew of the defendant, both residing in the town of 
Bassett. The former runs a butcher shop, and about the 
ist day of January of the present year the accused sent his 
little grandson to the shop to obtain some oysters, or meat, 
but gave the lad no money to pay for the same. The prose- 
cuting witness refused to sell to the boy on credit, and the 
latter returned home and informed his grandparents of the 
fact; whereupon, on the same day, the defendant went to 
the butcher shop to see the nephew with reference to refus- 
ing to extend credit, and an altercation between them fol- 
lowed,. during which defendant struck Alva once or twice 
with his fist. A butcher’s knife at the time was lying upon 
the block in the shop, and it was and is the contention of the 
state that the defendant seized it and struck the prosecut- 
ing witness. The testimony adduced by the accused, and 
the circumstances surrounding the transaction, makes it 
pretty clear that he took the knife from the block merely 
to prevent the prosecuting witness from getting and using 
the same upon the defendant; that the latter had no in- 
tention of striking his nephew therewith, but that in the 
scuffle that ensued the latter accidentally received merely 
a slight cut or wound. The most that can be reasonably 
claimed from the evidence before us is that the defendant 
was guilty of an assault and battery. The element of an 
intent to inflict great bodily injury is lacking. 

More than one error is assigned for the exclusion of 
answers to questions propounded to the defendant by his 
counsel upun direct examination, but these assignments 
must be overruled, because the defendant made no offer. of 
proof when the objections were sustained. 

The verdict being unsupported by sufficient evidence, the 
judgment is reversed and a new trial awarded. 


REVERSED. 
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CHARLES I*. Pererson vy. STATE OF NEBRASKA. 
FiteD DECEMBER 18, 1901. No. 12,021. 


1, Intoxicating Liquors: Possession WitTHout LicENSE or PERMIT: 
Locus IN Quo: PrEsumprion. The possession of intoxicating 
liquors by a person, without a license or permit, at a place 
other than a residence, is presumptive evidence that they were 
kept for sale in violation of law, and casts the burden upon 
such person to satisfactorily account for and explain the pos- 
session thereof. 


2, Whiskey: BrrerR: INTOXICATION: PRESUMPTION. Courts will take 
judieial notice that whiskey and beer are intoxicating. 


3. Instruction: Request. Error can not be predicated upon the fail- 
ure to instruct upon a particular feature of a case, when the 
trial judge has not been requested to do so. : 


4. Writing: Brest Evipence. A writing is the best evidence of what 
it contains. 


5. Cross-Examination: JupiciAL Discretion. The scope of the cross- 
examination of a witness rests largely in the trial court, and its 
ruling will be upheld, unless an abuse of discretion is shown. 


Error from the district court for Phelps county. Tried 
below before ADAMS, J. Affirmed. 


Hall & Reed and James I. Rhea, for plaintiff in error. 


Frank N. Prout, Attorney General, and Norris Brown, 
Deputy, for the state. 


Norval, C. J. 


Charles F. Peterson was prosecuted in the court below 
for the crime of keeping intoxicating liquors with intent to 
sell the same, without having obtained a license so to do. 
Upon the trial he was convicted, and the sentence im- 
posed was a fine of $300 and costs of prosecution. By this 
proceeding it is sought to reverse said judgment. 

The first contention is that the instructions to the jury 
were erroneous, in that they failed to state the issue and - 
the law applicable to the case. The criticisms are against 
the instructions en masse, and particularly that the court 
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omitted to instruct the jury on the question of residence. 
This prosecution is under section 20, chapter 50, Com- 
piled Statutes, which provides: 

“Hereafter it shall be unlawful for any person to keep 
for the purpose of sale without license any malt, spirituous, 
or vinous liquors in the state of Nebraska, and any person: 
or persons who shall be found in possession of any intoxi- 
cating liquors in this state, with the intention of disposing 
of the same without license in violation of this chapter, 
shall be deemed guilty of a misdemeanor and on convic- 
tion thereof shall be fined or imprisoned as provided in 
section eleven of this chapter; provided, That this shall 
not: apply to physicians or druggists holding permits for 
the sale of liquors for medicinal, mechanical, chemical, or 
sacramental purposes, or persons having liquors for home 
consumption. If any credible, resident freeholder of any 
county, in this state shall, before any police judge, county 
judge, or justice of the peace, make complaint and infor- 
mation in writing and on oath that he has reason to be- 
lieve and does believe that any intoxicating liquor, describ- 
ing it as particularly as may be, in said complaint is in said 
county, in any place described as nearly as may be in said 
complaint, owned or kept by any person named or de- 
scribed in said information as particularly as may be, and 
is intended to be, or is being, by the person named or de- 
scribed in said complaint, sold without license in violation 
of this chapter, said magistrate shall, upon filing said com- 
plaint and believing there is probable cause therefor, issue 
his warrant for the search of the premises described in said 
complaint, and the arrest of the person therein named or 
described as the case may be, naming and describing the 
liquors, person, and premises as in the complaint, which 
warrant shall be directed to the sheriff, city, or village 
marshal or constable, as the complainant may request, and 
said warrant shall further command the officer that after a 
thorough and diligent search of said premises, he shall 
seize the said liquor with the vessels containing it and to 
keep the same securely until final action be had thereon; 
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and immediately arrest the person named or described in 
said warrant, or the person in charge of the said liquors 
and bring him before said magistrate for examination, and 
the possession of any of said liquors shall be presumptive 
evidence of a violation of this chapter and subject the per- 
son to the fine prescribed in section eleven, unless after ex- 
amination he shall satisfactorily account for and explain 
the possession thereof, and that it was not kept for an 
unlawful purpose. Where any liquors shall have been 
seized by virtue of any such warrant the same shall not be 
discharged or returned to any person claiming the same, 
by reason of any alleged insufficiency of the description in 
the complaint or warrant of the liquor or places, but the 
claimant shall be entitled to an early and speedy hearing 
on the merits of the cause; Provided, That in case the place 
described in said complaint and to be searched is the resi- 
dence of the person named or described in said complaint, 
or any other person, then and in that case the warrant 
shall not issue unless the complaint shall state that within. 
thirty days, immediately preceding the filing thereof, that 
liquor describing it has been sold therein in violation of 
this chapter.” , 

It will be observed that the section makes the possession 
of any intoxicating liquors presumptive evidence of a viola- 
tion of the statute, and subjects the person to the penalty 
prescribed, unless he shall satisfactorily account for and 
explain the possession of the intoxicating liquors, and that 
they were not kept for an unlawful purpose. The accused 
insists that no such presumption can be indulged in this 
case, and he invokes the last proviso-clause of said section. 
The court instructed the jury, in effect, that the possession 
of intoxicating liquors by the defendant was presumptive 
evidence of his guilt, unless he should satisfactorily ex- 
plain such possession. The argument of the accused is 
that under the said last proviso no such presumption from 
the possession of liquors at a residence obtains, unless the 
state has proved an unlawful sale of liquors within thirty 
days of the filing of the complaint, and that the court there- 
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fore erred in its instructions upon the subject. A short 
answer to this is that the evidence discloses that the intoxi- 
cating liquors were found in the defendant’s possession at 
his place of business, hence the proviso in question is not 
applicable in this case. Moreover, the information does 
not charge that liquors were in the possession of the de- 
fendant at his residence. Therefore, it was not error for 
the court to fail to instruct the jury relative to said pro- 
viso. The defendant was not entitled to the benefit of the 
provisions thereof. 

Another infirmity imputed to the instructions is that 
they failed to inform the jury that the liquors must be in- 
toxicating, to justify a conviction. The information charges 
the defendant with keeping whiskey and beer with intent 
to sell and dispose of the same contrary to law; and the 
court instructed the jury, in substance, that it was neces- 
sary for the state to establish that the defendant had in his 
possession the liquors deseribed in the information, or 
some of them, with the intcnt to sell the same unlawfully. 
It was not necessary to charge the jury that the liquors 
were intoxicating. Whiskey and beer are well-known 
intoxicants, and require no proof of such fact. State v. 
Tcissedre, 30 Kan., 476; Stout v. State, 96 Ind., 407; Brif- 
fitt v. State, 58 Wis., 39; Kerkow v. Bauer, 15 Nebr., 150, 
155. Two barrels containing bottled beer, labeled “Pabst 
Export Beer,” were found in the possession of the defend- 
ant and seized. The defendant introduced evidence tend- 
ing to show that he ordered a beverage known as “Malt 
Mead,” and that the barrels containing beer were sent him 
in lieu thereof through a mistake, which fact he had not 
discovered at the time the liquor was seized. It is urged 
that this feature of the case was not submitted to the jury 
by the instructions. No request to charge along that line 
having been tendered by the accused, error can not be predi- 
eated upon the failure of the court to submit that ques- 
tion to the jury. German Nat. Bank v. Leonard, 40 Nebr., 
676; Barr v. City of Omaha, 42 Nebr., 341; Laing v. Nelson, 
40 Nebr., 252. 
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Complaint is made upon the ruling of the court upon the 
introduction of testimony. Defendant testified that the 
two barrels which contained beer were received the day be- 
fore the premises were searched by the sheriff ; that defend- 
ant purchased from the wholesale house of Hund & Eger, 
St. Joe, Mo., the beverage known as “Pabst Malt Mead.” 
The accused was then asked this question by his counsel: 
“Q. Mr. Peterson you may state whether or not previous 
to receiving these two barrels you ordered any beer from 
Hund & Eger. By Mr. Dailey: Q. Was that order in writ- 
ing? A. Yes, sir. (State objects to any testimony on this 
line for the reason the order would be the only competent 
evidence. Sustained. Exception.)” The defendant then 
offered to prove by himself that prior to receiving the two 
barrels of beer he ordered from the firm of Hund & Eger 
two barrels of Pabst Malt Mead, and that he did not order 
or purchase at that time from said firm any beer. The ob- 
jection of the state to this offer was sustained, and an ex- 
ception to the ruling was noted. The answer to the ques- 
tion was properly excluded, since the order for goods was 
admitted to be in writing, and the paper itself was the best 
evidence of its contents. This is a familiar rule. The evi- 
dence tendered by the offer had no tendency to establish a 
defense. It had not then been shown that the barrels con- 
taining the beer were received from Hund & Eger. Fur- 
thermore, the testimony offered did not tend to establish 
that the defendant did not purchase the beer from that 
firm or any one else, only that at the time he ordered the 
two barrels of Pabst Malt Mead he did not purchase or or- 
der from them any beer. This might be all true, and yet 
it did not go to show that he had not purchased the two 
barrels containing beer. 

It is also urged that the court erred in not permitting 
certain witnesses to testify that, at the time the goods were 
received, Peterson believed, and acted upon the belief, that 
such goods were malt mead, and not intoxicating. It is 
not pointed out in argument, nor are we able to see, how 
the witnesses were able to tell what the defendant believed. 
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They were not shown to be mind readers. The defendant’s 
good faith or intentions, or the want thereof, was for the 
jury to determine from the evidence, and it was clearly in- 
competent for persons other than the defendant to testify 
as to his intent or belief. 

Some criticisms are made relative to the cross-examina- 
tion of the accused. Considerable discretion is vested in 
a trial court as to the scope of a cross-examination, and 
this record fails to disclose an abuse of discretion in this 
case, or that the rights of the defendant were prejudiced 
thereby. 

We have examined the other rulings on the admission of 
testimony, and have observed no prejudicial error therein. 

It is finally urged that the verdict is not supported by 
sufficient evidence. It was shown that shortly before the 
filing of the complaint that the defendant sold beer to one 
O. D. Harris and others. Two barrels containing beer were 
found in defendant’s possession. These facts were suffi- 
cient to justify the jury in finding him guilty. 

The judgment is accordingly : 

AFFIRMED. 


Note.—There is no presumption of law that a liquor described 
simply as “beer” is a malt liquor. State v. Beswick, 13 R.I., 211. There 
is no presumption that a liquor so described is an intoxicating liquor. 
Blatz v. Rohrbach, 116 N. Y., 450. Whether ale and cider are intoxi- 
cating liquors is a question for the jury. State v. Biddle, 54 N. H., 379. 
Ale and strong beer are included in the statutory term “strong and 
spirituous. liquors.” Nevin v. Ladue, 3 Denio [N. Y.],437. Lager beer 
is not included in the statutory term “spirituous and vinous liquors.” 
State v. Brindle, 28 Ta., 512. Where the defendant is prosecuted for 
an unlawful sale of intoxicating liquor, and upon the trial the evi- 
dence shows a sale of beer, under circumstances which would make 
the sale unlawful if the beer were intoxicating, it will be presumed 
the beer so sold was an intoxicating liquor. Stout v. State, 96 Ind., 407, 
cited in the foregoing opinion. The case of Nevin v. Ladue, supra, 
contains a very learned review of the question by Chancellor Wal- 
worth, and the case is followed in Board of Excise v. Freeoff, 17 How. 
Pr. [N. Y.], 442.—-REPORTER. 


=} 
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CHARLES H. WEST V. STATE OF NEBRASKA. - 
FILED DECEMBER 18, 1901. No. 12,069. 
1. False Pretenses in Futuro. The obtaining of property by repre- 
sentations of what will happen in the future is not a crime. 


2. Information. The information charges sufficient facts to consti- 
tute the crime of obtaining property by means of false pre- 
tenses. 


3. Juror: CHALLENGE: Bit oF Exceptions. Evidence relating to chal- 
lenges to jurors for cause and to the array can not be consid- 
ered, unless settled and allowed by a bill of exceptions. 


4, False Pretenses: MATERIAL AND IMMATERIAL: INSTRUCTION. in a 
prosecution for obtaining property by several false pretenses, 
some of which are immaterial, the court should,. by instruce- 
tions, inform the jury which of the pretenses are material. 


ErRrRoR from the district court for Kearney county. 
Tried below before ADAMS, J. Reversed. 


E. Frank Brown, Hamer & Hamer, L. W. Hague and 
Richard A. Moore, for plaintiff in error. 


Frank N. Prout, Attorney General, Norris Brown, Dep- 
uty, and M. D. King, for the state. 


Norval, C. J. 


Charles H. West was prosecuted in the court below for 
the crime of obtaining property from John B. McIntyre, 
the prosecuting witness, by means of certain false pre- 
tenses. The jury found him guilty, and from the sentence 
pronounced against him error is prosecuted. 

The information under which the defendant was tried 
is assailed on the ground that it does not charge a crime. 
Omitting the formal parts, it is as follows: 

“That Charles H. West, late of the county aforesaid, on 
or about the 28th day of August, A. D. 1900, in the county 
of Kearney and state of Nebraska aforesaid, intending un- 
lawfully, fraudulently and feloniously to cheat and de- 
fraud one John B. McIntyre, then and there did falsely, 

21 : 


258 NEBRASKA REPORTS. [ VoL. 63 


West v. State. 


knowingly, designedly, fraudulently, feloniously and un- 
lawfully pretend to said John B. McIntyre that one J. M. 
Craig was a man of wealth and good standing, and a large 
property owner; also a merchant, and well able to meet 
all of his obligations; and that he resided in the city of 
Kearney, Nebraska; and that the said Charles H. West 
held a promissory note against said J. M. Craig for the sum 
of $200, and of which the following is a true copy: 
‘KEARNEY, July 25th, 1900. 

‘Three months after date I promise to pay to C. H. West 
or order two hundred dollars with ten per cent. interest 
from maturity. J. M. Craig. [4c Rev. Stamps. ]’ 

“That said Charles H. West aforesaid further falsely, 
knowingly, designedly, fraudulently, feloniously and un- 
lawfully represented that the said note would be promptly 
paid by said J. M. Craig when due, and that the said J. M. 
Craig was absolutely good and responsible for said sum, 
and the full amount represented by said note would be paid 
by him, the said J. M. Craig at the maturity thereof. 

“That, relying upon the false representations of the said 
Charles H. West, then and there made as aforesaid, John 
B. McIntyre then and there sold and delivered to the said 
Charles H. West four head of horses, of the value of $235, 
to be paid October 28th, 1900, and, as security for the pay- 
ment of said sum did then and there, as aforesaid, relying 
on said representations so made by the said Charles H. 
West, accept said note of J. M. Craig from said Charles H: 
West. 

“That said representations of the said Charles H. West 
were wholly false, in that the said J. M. Craig was not a 
man of wealth, or the owner of large property, and was not 
able to meet his obligations, and that he was not able to 
pay his said note when due, and that he was not in good 
standing, but was wholly insolvent and unable to pay his 
debts, and possessed of no property whatever, as the said 
Charles H. West well knew; and said J. M. Craig has 
wholly failed and refused to pay said note, or any part 
thereof. That the said Charles H. West then and there as 
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aforesaid made said false representations with intent then 
and there as aforesaid to cheat and defraud the said John 
B. McIntyre, contrary to the form of the statute in such 
case made and provided, and against the peace and dignity 
of the state of Nebraska.” 

The criticism made on the information is that it is not 
therein alleged that the complaining witness was injured or 
damaged by the false pretenses of the defendant. So it 
does not in as many words, but it is averred, in substance, 
that, by means of the false representations of Craig, the 
prosecuting witness was induced to and did part with prop- 
erty of the value $235. Certainly this amounts to a charge 
of actual injury and damage, if it were essential that the 
information should contain such an averment. The obtain- 
ing of the property of McIntyre by means of false pretense 
constituted the offense. It was unnecessary that the in- 
formation should allege that the defendant did not pay for 
the horses at the time agreed upon, nor that he did not 
pay Craig. The crime, if it ever existed, was complete 
when the property was fraudulently obtained, and no act 
of the defendant thereafter could wipe it out. 

A further suggestion is made that the representations 
set out in the information are only as to conclusions, mat- 
ters of opinion and future happenings. ‘This criticism is 
in part true, so far as the information charges that the de- 
fendant “represented that the said note would be promptly 
paid by said J. M. Craig when due, * * * and the full 
amount represented by said note would be paid by him, the 
said J. M. Craig, at the maturity thereof.” These aver- 
ments related to matters in the future, and were wholly im- 
material. But aside from these, sufficient material facts 
are alleged to constitute a crime. 

The assignments of error relating to challenges to the 
jury can not be considered because evidence relating 
thereto is not embraced within the certificate of the trial 
judge in allowing the bill of exceptions. Coil v. State, 62 
Nebr., 15. 

Complaint is made of the introduction of evidence of a 
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note given by West to McIntyre for the horses. The note 
was part of the res gesta, and was properly received in evi- 
dence, since it tended to explain and throw light upon the 
transaction. The Craig note was given as collateral secu- 
rity to the defendant’s note. 

The fourth instruction follows: “You are further in- 
structed, gentlemen, that it is not necessary, to constitute 
the crime, that the owner, McIntyre, has been induced to 
part with his property solely and entirely by the false pre- 
tenses claimed, nor that the false pretenses were the para- 
mount cause of the delivery of the property to the accused ; 
for it is sufficient if they are part of the moving cause, and 
without them McIntyre would not have parted with the 
property. You are further instructed that the falsity of 
every pretense is not essential to the crime. It is enough 
that a material part of the pretenses was false, that it was 
made to defraud, and that it induced ‘the prosecuting wit- 
ness to part with his property. And if, from all the evi- 
dence, you so find such state of facts, then your verdict 
should be, ‘guilty as charged.’” Exception was taken by 
the defendant to the foregoing instruction, and we are of 
the opinion its giving was erroneous. True, as the court 
said, “It is enough that a material part of the pretenses 
was false.” But neither in this instruction nor elsewhere 
in the court’s charge, were the jury informed which one of 
the pretenses set forth in the information was material, 
and which immaterial. The jury were left to determine 
this for themselves. As we have already seen, at least one 
of the false pretenses alleged was immaterial, and the jury 
may have found their verdict upon it alone. The instruc- 
tion’ attempted to cover the entire cause, and, having omit- 
ted to tell the jury which were the material representa- 
tions, is erroneous, and for the giving of which there must 
be a new trial. 

Judgment reversed and cause remanded. 


REVERSED AND REMANDED. 
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JOHN E. WILBUR V. WILLIAM WYATT ET AL. 
FILED DECEMBER 18,1901. No.12,346. 


1. County Bonds: INTERNAL IMPROVEMENT: NOTICE: NEWSPAPER. A 
proposition to issue county bonds to aid in a work of internal 
improvement, and the result of the vote thereon, must be en- 
tered on the records of the county; and notice of the adoption 
of such proposition must be published for two weeks in a news- 
paper in said county, if one be published therein, before such 
bonds can be legally issued. 


2. $ : : —: IRRIGATION Ditcw. An election was 
held on August 16 to vote on a proposition to issue county bonds 
to aid in the construction of an irrigation ditch. On the 2Ist 
day of the same month, notice was ordered published, and the 
bonds were issued on September 1, following. Held, That the 
bonds were illegally issued. 


3. Municipal Bonds: Purcuastr: ReEciraLs: Notice. A purchaser of 


municipal bonds is charged with notice of the recitals contained 
therein. 


Error from the district court for Douglas county. 
Tried below before Krysor, J. Affirmed. 


Henry W. Pennock, for plaintiff in error. 
Gaines, Kelby, Storey & Martin, contra. | 
Norval, C. J. 


This action is upon an interest coupon for $60 attached 
to a $1,000 irrigation bond issued by Perkins county to the 
Equitable Irrigation & Waterpower Company. The county 
interposed these defenses: (1) A county has no power to 
issue bonds for the construction of an irrigation ditch, be- 
cause such improvement is a private, and not a public, en- 
terprise; (2) the proposition submitted to the voters of the 
county was invalid for the reason it contained an unlawful 
inducement or bribe to the electors to vote the proposed 
bond; (3) the statutory requirement of two weeks’ publica- 
tion of the notice of the adoption of the proposition was not 
complied with prior to the issue of the bond. Upon the 
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trial the issues were found in favor of the defendants and 
from a judgment in their favor error is prosecuted by the 
plaintiff. ; 

As we view the case, the last defense stated need only be 
considered. The bond in question contained the following 
recitals, among others: “The issuing of this bond was sub- 
mitted to the electors of said Perkins county, Nebraska, at 
a special election held for that purpose, upon due notice 
given, on the 16th day of August, A. D. 1894. * * * And 
the board of county commissioners of said Perkins county, 
being vested by law with authority for that purpose, hav- 
ing found that said election has been had and held in all 
respects in accordance with law, and that all the require- 
ments and conditions precedent necessary to authorize the 
execution and delivery of this bond had been fully complied 
with, did on the 21st day of August, A. D. 1894, while in 
regular session, by an order duly made, caused a notice to 
be published that on September 1st, 1894, they would exe- 
cute said bond, and deliver the same in accordance with the 
terms of the proposition voted upon, and this bond has 
been issued in pursuance of said order.” If the bond was 
issued for the promotion of a public enterprise, its issuance | 
is governed and controlled by section 4, chapter 45, Com- 
piled Statutes, which declares that “If two-thirds of the 
votes cast at any such election for the purpose herein set 
forth be in favor of the propositions submitted, the county 
commissioners, in the case of a county, and the city council, 
in case of a city, shall cause the proposition and result of 
the vote to be entered upon the records of said county or 
city, and a notice of its adoption to be published for two 
successive weeks in any newspaper in said county or city, 
if there be one, and shall thereupon issue said bonds,” ete. 
Plaintiff is a bona-fide holder of the coupon in suit, and he 
claims that the county is estopped by the foregoing recital 
in the bond from which the coupon was detached from as- 
serting that-the statute relating to the issuance of the bond 
had not been complied with. It has been often held that 
recitals in municipal bonds are conclusive, in favor of a 


VoL. 63] SEPTEMBER TERM, 1901. 263 
Wilbur v. Wyatt. 


bona-fide holder, that conditions precedent to their issue 
required by statute, and subject to the determination of 
the municipal officers, haye been fully complied with. It 
is a familiar doctrine that recitals in municipal bonds that 
they were issued pursuant to an order of the board or body 
having power to issue them is notice to any one purchasing 
the bond of the terms of such order. Post v. Pulaski 
County, 49 Fed. Rep., 628. In McClure v. Oxford Town- 
ship, 94 U. S., 429, the court say: “If a purchaser may be, 
as he sometimes is, protected by false recitals in municipal 
bonds, the municipality ought to have the benefit of those 
that are true.” To the same effect are Merchants’ Nat. 
Bank v. School District No. 8, 94 Fed. Rep., 705; Horton 
v. Town of Thompson, TL N. Y., 518; Scipio v. Wright, 101 
U. S., 665; Harshman v. Bates County, 92 U. S., 569. It 
will be observed that the section of the ‘statute already 
quoted requires that notice of the adoption of the proposi- 
tion to issue bonds in aid of works of internal improvement 
must be published for two successive weeks in some news- 
paper in the county, if there be one, before the bonds shall 
be issued. The recital in the bond from which this coupon 
was detached conclusively discloses that such notice was 
not published in a newspaper in Perkins county for two 
successive weeks before the bond was issued. It was issued 
September 1, 1894, and the order for the publication of 
the notice was made August 21, 1894. The notice there- 
fore could not have been published for the statutory two 
weeks subsequent to such order and prior to the date and 
issuance of the bond. The bond was therefore issued in vio- 
lation of the express terms of the statute, of which every 
purchaser had notice by the recital in the bond. The 
county board was without power to order the issuance of 
the bond until after the statutory notice had been given. 
The bond being invalid, the coupon falls with it, and a re- 
covery thereon can not be had. ; 
The judgment, is accordingly 
AFFIRMED. 
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GEORGE BuRKE & FRAZIER V. UNIQUE PRINTING COMPANY. 
FILED DECEMBER 18,1901. No. 10,734. 


1. Judgment Entry: Entre Recorp. To ascertain the meaning of a 
judgment entry it is always permissible to read it in the light 
of the entire record. 


2. Caption of Petition: PARTNERS: INDIVIDUALS. Where the caption 
of the petition gives the individual names of the members of 
a copartnership as defendants, and references in the pleadings, 
findings and judgment to the defendants are generally in the 
plural, the action will be held to be one against the.individuals 
named, even though the petition charges that the plaintiff con- 
tracted with the defendants as partners. 


Error from the district court for Douglas county. 
Tried below before DICKINSON, J. Dismissed. 


Hall & McCulloch, for plaintiffs in error. 
John M. Macfarland and Alex A. Altschuler, contra, 


SULLIVAN, J. 


The judgment brought here for review was rendered in 
an action brought, according to the caption of the petition, 
by the Unique Printing Company, a corporation, against 
“George Burke & Frazier, his first name unknown,” to 
recover money claimed to be due upon a written contract. 
The plaintiff in error, a copartnership composed of Burke 
and Frazier, complains of the judgment on the assumption 
that it was rendered against the partnership and not 
against its constituent members. The case presented calls 
merely for a construction of the record. Was it the inten- 
tion of the court to pronounce against the firm or against 
Burke and Frazier as individuals? This is the controlling 
question. The petition states that the defendants were co- 
partners at the time of giving the instrument sued on and 
concludes with a prayer for “judgment against the defend- 
ants.” Upon whom, or in what manner, the summons was 
served is not shown, but the judgment, which was rendered 
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by default, after reciting that the defendants, and each of 
them, failed to appear, etc., proceeds as follows: “On con- 
sideration whereof the court, being fully advised in the 
‘premises, finds that the allegations in the said petition 
contained are true, and that there is due and owing to the 
plaintiff from the said defendants on the cause of action 
set forth in the petition of the plaintiff filed herein, the 
sum of $196 and the costs of suit. It is therefore consid- 
ered by the court that the plaintiff have and recover of and 
from the said defendant herein, the sum of one hundred 
ninety-six and no-100 dollars, ($196) and its costs herein 
expended, taxed at $ , for which execution is hereby 
awarded.” After judgment there was filed a motion for a 
new trial, which we do not find in the record, but which is 
described in the order overruling it us the motion of defend- 
ants. It also appears that George Burke sought a vaca- 
tion of the judgment and gave a bond to supersede it on the 
theory that it had been rendered against him. ‘he purt- 
nership made no appearance in the district court; and, 
upon the whole record, we are disposed to think that it has, 
technically, no interest in the litigation. The evident in- 
tention of the court was to make the judgment respond to 
the findings and to charge the partners and not the partner- 
ship. To ascertain the meaning of a judgment entry it is 
always permissible to read it in the light of the entire rec- 
ord. “In case of doubt regarding the signification of a 
judgment, or any part thereof, the whole record,” says Mr. 
I'reeman, “may be examined for the purpose of removing 
the doubt.” 1 Freeman, Judgments, sec. 45. Construed 
in the light of. the entire record the word “defendants” in 
a judgment has frequently -been held to refer to only one 
of several defendants; and likewise the word “defendant” 
in a judgment entry has been held to include all the defend- 
ants named in the caption. The manifest purpose of the 
court to give judgment against the defendants should not 
be frustrated by what seems to be an accidental omission 
of a letter. That the title and averments of the petition 
‘in the case make the action one against Burke and Frazier 


266 NEBRASKA REPORTS. . [ VoL. 63 


Omaha Loan & Trust Co. v. Keck. 


as individuals can not well be doubted. The fact that plain- 
tiff charged that it contracted with defendants as partners, 
does not evince a purpose on its part to sue the firm and 
not the individuals composing it. King v. Bell, 18 Nebr., 
409; Herron v. Cole Bros., 25 Nebr., 692; Bates, Partner- 
ship, 1068. 

The plaintiff in error not having been a party to the ac- 
tion in the district court, is not entitled to have the judg- 
ment reviewed in this court. ‘he proceeding in error is 
therefore 

DISMISSED. 


OmaAHA LOAN & TRUST COMPANY, APPELLEE, v. SAMANTHA 
KECK ET AL., APPELLANTS. 


Firep DECEMBER 18,1901. No. 10,747. 


1. Judicial Sale: APPRAISEMENT: RETURN: EVIDENCE: RECITALS, 
The statute on the subject of judicial sales does not require 
the appraisers to set out in their return the evidence upon 
which they acted in making the appraisement; and their duty 
in this respect is the same whether the defendant’s interest 
be a freehold or a fee simple. 


2. Judicial Sale: Notice. The published notice of a judicial sale is 
not fatally defective because one who is not a party to the 
decree is named in the notice among a large number of defend- 
ants. 


3. Appraisement: EvipENcE. Evidence examined, and found to war- 
rant the conclusion that the appraisement was a just one. 


AppHaL from the district court for Buffalo county. 
Heard below before SULLIVAN, J. Affirmed. 


H. C. Calkins and H. V. Calkins, for appellants. 
William Gaslin, contra. 


SULLIVAN, J. 


This is an appeal from an order confirming a sale of real 
estate made by the sheriff of Buffalo county under a decree 
of foreclosure. Appellants contend that the valuation of - 
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the mortgaged property was too low, and so manifestly un- 
just as to warrant the inference that the appraisement was 
fraudulent. We have examined with care all the evidence 
in the record, but we are unable to find in it anything indi- 
cating that the appraisers did not act in perfect good faith. 
Indeed, we are disposed to think that there is a very strong 
preponderance of the proof sustaining the appraisement. 
It is next contended that the court should have refused 
confirmation because the method by which the appraisers 
ascertained the value of appellants’ life estate in part of 
the property is not disclosed by the record. The statute 
requires the appraisers to fix the gross value of the lands 
and tenements levied upon or set apart by the decree under 
which the sheriff is acting, but it does not require them to 
make any return to the court showing the evidence upon 
which they acted in fixing such value. The life estate of 
appellant in lot 89 having been adjudged to be subject to 
the lien of plaintiff’s mortgage, it became the duty of the 
appraisers to ascertain the gross value of that estate; but 
they were not required to make a return to the court show- 
ing by what means or upon what evidence their conclusion 
was reached. The duty of appraisers in fixing and re- 
porting gross valuaticn is precisely the same whether the 
estate be a fee simple or a freehold. It is the business of 
appraisers to ascertain the real value of the property and 
if this has been done it is not important whether the evi- 
dence upon which they acted was the best obtainable. 
Another argument against the validity of the sale is that 
the notice did not accurately describe the decree. There 
were, it seems, six defendants affected by the decree, 
namely: “Ella Perin, Mary Keck, Briggs 8. Keck, George 
S. Keck, Lawrence OC. Keck, and Clara Keck Hemingway.” 
In the notice of sale the decree is described as having been 
“rendered in an action wherein the Omaha Loan & Trust 
Company was plaintiff and “Samantha Keck, Josiah L. 
Keck, Nelson Perin, W. A. Downing et al.,” were defend- 
ants. The title of the cause was “Omaha Loan & Trust 
Company, Plaintiff, vs. Samantha Keck, J. L. Keck, Nel- 
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son Perin, Ella Perin, his wife, W. A. Goodman, and 
Goodman his wife (first name unknown), Kearney Pro- 
duce Company, George 8S. Keck, A. Fred Cole, Mark Keck, 
Lawrence C. Keck, Briggs S. Keck, Clara Keck Heming- 
way, Hemingway, her husband, defendants.” The 
notice was therefore inaccurate, but we can not believe that 
it was misleading or that the appellant was prejudiced by 
it. Upon this point Nebraska Loan & Trust Co. v. Hamer, 
40 Nebr., 281, is a decisive authority. 
The order of confirmation is 


AFFIRMED. 


Iowa Loan & Trust COMPANY, APPELLEE, V. Curtis S. 
GREENMAN, IMPLEADED WITH S. A. ROE, APPELLANT. 


FILep DECEMBER 18,1901. No. 10,812. 


1. Unlettered Person: Mark: WITNESS. By the common law the writ- 
ten evidence of the acts, compacts and engagements of unlet- 
tered men are properly attested by any mark, symbol or char- 
acter which they may see fit to employ for that purpose. 


2. Judicial Appraisement: Mark. A judicial appraisement of land is 
signed within the meaning of the law (Code of Civil Procedure, 
sec. 491@) when it is attested by the mark of an illiterate per- 
s0n whose name thereto is subscribed by another. 


3. Appraisement: CERTIFICATE OF SHERIFF: EVIDENCE. The certificate 
of the sheriff that he returned with the order of sale the ap- 
praisement made by himself and the freeholders is presumptive 
evidence that the fact stated is true. 


APPEAL from the district court for Buffalo county. 
Heard below before SULLIVAN, J. Affirmed. 


John N. Dryden, for appellant. 
Fred A. Nye, contra. 


SULLIVAN, J. 


The appeal is from a decision rendered by the district 
court for Buffalo county. A prominent suggestion in the 
briefs of counsel is that in considering the record we are 
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brought face to face with a new question—that in all the 
multitude of precedents with which the books are thronged 
there can be found no case like this. The action, which was 
brought by the Iowa Loan & Trust Company against Cur- 
tis S. Greenman and others to enforce a real estate mort- 
gage, had, it seems, an eventless career up to the time when 
the sheriff made return of his proceedings under the order 
of sale. Defendants then appeared by their attorney and 
resisted confirmation upon two grounds. Both of these 
grounds are not now insisted upon. In view of some de- 
cisions rendered by this court during the pendency of the 
appeal counsel has discreetly abandoned one of them and 
concentrated all his energies on the other. The point where 
it is thought defendant’s rights have been seriously in- 
fringed is in the attestation of the appraisement. The way 
of it was this: One of the appraisers had, in- his youth, 
either neglected or disdained to cultivate the art of writ- 
ing, and was therefore under the necessity of subscribing 
the history of the transaction in which he had a part by 
making a mark in the form of a cross between his Christian 
name and surname, both of which had been written by 
some other person. This circumstance is the basis of coun- 
sel’s claim that the appraisement lacks due authentication 
and should for that reason be treated as a nullity. It may 
be that this precise point has never been adjudicated. We 
do not know that it has, but we are disposed to think that 
the way to a right conclusion is not beset with appalling 
difficulties. .The sheriff in his return states: ‘Received 
this order this 2d day of December, 1898, at ten o’clock A. 
M., and according to the command thereof, I summoned B. 
F. Tussing and John F. Brown, two disinterested residents 
and freeholders of said county, and administered to them 
an oath impartially to appraise the interest of Curtis S. 
Greenman, Mary L. Greenman et al., defendants, in said 
lands and tenements, upon actual view thereof; and I, to- 
gether with said B. F. Tussing and John F. Brown, made 
an appraisement in writing of said lands and tenements 
which appraisement is herewith returned.” By the com- 
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mon law,and probably under every system of jurisprudence, 
the written evidence of the acts, compacts and engage- 
ments of unlettered men are sufficiently attested by any 
mark, symbol or character which they may see fit to em- 
ploy for the purpose of signifying their assent. Baker v. 
Dening, 8 Adolph. & E. [Eng.], 94; Palmer v. Stephens, 1 
Den. [N. Y.], 471; Jackson v. Van Dusen, 5 Jobus. [N. 
Y.], 144; Zacharie v. Franklin, 12 Pet. [U. S.J], 151; 1 
Greenleaf, Evidence, sec. 272. Except where the statute 
otherwise provides the mark of an illiterate person is his 
signature, and if made for the purpose of attesting his act, 
or indicating his assent, is legally effective without being 
witnessed. We have in this state a statute (Criminal Code, 
sec. 253) declaring that “a mark shall have the same effect 
as a signature, when the name is written by some other per- 
son and the mark is made near thereto by the person un- 
able to write his name”; but there is no requirement either 
in the written or unwritten law that such a signature shall 
be witnessed. Willoughby v. Moulton, 47 N. H., 205; State 
v. Byrd, 93 N. Car., 624; Brown v. Butchers’ & Drovers’ 
Bank, 6 Hill [N. Y.], 448, Finley v. Prescott, 47 L. R. A. 
[ Wis.], 695. These considerations lead us to the conclu- 
sion that the name and mark of Mr. Brown constituted his 
signature, and that the trial court, being required to deal 
with it as such, committed no error, venial or vital, in hold- 
ing out against the persuasions of the defendant’s counsel. 
The sheriff having stated in his certificate that he returned 
the appraisement made by himself and the freeholders, the 
plaintiff did not have to take upon itself the burden of 
proving that the fact certified was true. That should be 
presumed until the contrary is shown. 
Tie order of confirmation is 
. AFFIRMED. 
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WILLIAM SANDERS, APPELLEE, V. M. O. AYRES, APPELLANT. 
Fivep DECEMBER 18,1901. No. 10,845. 


1. Deed Absolute: MortGscE: INTENTION OF PARTies. Whether a deed 
absolute on its face is a sale or a mortgage depends upon the 
intention of the parties, and such intention is to be gathered 
from their declarations and conduct, as well as from the papers 
which they subscribed. 


: EvipencE. In an action to have a deed abso- 
lute on its face declared a mortgage, the evidence showed a debt 
existing between plaintiff and defendant at the date of the deed, 
a cancelation of the evidence of the debt by defendant, a con- 
tract to reconvey the premises to plaintiff within six months 
for a sum equal to the amount of the debt and six months’ 
interest, retention of the premises by plaintiff without paying 
rent, and making of improvements thereon by him without ob- 
jection from defendant and that the premises were worth per- 
haps double the amount of the debt. Held, sufficient to justify 
the court in declaring the deed merely security for the debt. 


2. —~———? 


3. Usury: Evipencre. The evidence on the question of usury exam- 
ined, and held to support the finding that the transaction was 
tainted with usury. 


APPHAL from the district court for Dakota county. 
Heard below before Evans, J. Affirmed. 


Mell C. Jay, for appellant. 
J. J. McAllister, contra. 


SULLIVAN, J. 


This record presents no question of serious difficulty. 
The action was brought by William Sanders against M. O. 
Ayres on the theory that a conveyance made by the former 
to the latter, although absolute in form, was intended to be, 
and was in substance and legal effect, a mortgage. The 
prayer of the petition is that the deed be adjudged to be a 
security and that the plaintiff be permitted to redeem. The 
defendant denied the material averments of the petition, 
but the court found against him and gave judgment ac- 
cordingly. The argument advanced here for a reversal of 
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the judgment is that the evidence does not fairly sustain 
it. The testimony of the litigants upon the main question 
is in irreconcilable conflict, but collateral events about 
which there is little or no dispute give plaintiff’s theory 
a complexion of truth, which, in our opinion, rightly influ- 
enced the trial judge in his favor. Whether the transaction 
was a Sale ora mortgaye depends upon the intention of the 
parties, and that intention is to be gathered from their 
declarations and conduct as well as from the papers which 
they subscribed. Rockwell v. Humphrey, 57 Wis., 410, 
Null v. Fries, 110 Pa. St., 521; Campbell v. Dearborn, 109 
Mass., 180; Ferris v. Wilcox, 51 Mich., 105. Prior to the 
execution of the deed the plaintiff was indebted to the de- 
fendant and the debt, or part of it at least, was secured 
by a mortgage on the land in controversy. When the deed 
was delivered the evidence of the debt was canceled and 
the plaintiff given the following contract: 


“Dakora City, October 17, 1896. 
“I, M. O. Ayres, of Dakota City, in the state of Nebraska, 
hereby agree that in the event of the payment by William 
Sanders to me at Dakota City, in Dakota county, within 
six months from October 17, 1896, of the sum of $1,575 in 
gold of the present standard and fineness to deed by quit- 
claim to the said William Sanders, the following described 
lands: lots 3, 4 and 5, in section 12, in township 88 of range 

48, Dakota county, Nebraska. M: O. Ayres.” 


In determining whether this agreement was a defeasance 
or a contract to resell we must look at the situation of the 
parties and the circumstances surrounding the transaction. 
The fact of first importance is that the plaintiff was in- 
debted to the defendant and that the deed took the place of 
a pre-existing mortgage. It is also quite significant that the 
selling price mentioned in the agreement to reconvey is 
the consideration named in the deed plus interest thereon 
for six months at ten per cent. In some jurisdictions these 
facts would of themselves be sufficient to make the trans- 
action prima facie a conveyance to secure a debt, but 
whether this is the rule in this state we need not now de- 


€ 
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termine for other circumstances of great weight support 
the plaintiff’s theory and tell decisively in his favor. The 
defendant claims to have bought the land for $1,500 at a 
time when it was probably worth $3,000. The expense of 
recording the deed was charged to the plaintiff, who con- 
tinued in possession of the property and dealt with it as 
bis own, without any objection from the defendant, from 
October 17, 1896, the date of the deed, to December 24, 
1897, the day upon which this action was commenced. It 
also appears that the plaintiff made some improvements on 
the premises in 1897, and that he was never asked either 
to pay rent or surrender possession. Upon this evidence 
the trial court was fully warranted in finding, as it did, that 
the relation of creditor and debtor previously existing be- 
tween the parties continued to exist after the execution of 
the deed, and that the transaction in question effected, and 
was designed to effect, only a change in the form of de- 
fendant’s security. , 

Some criticism is made upon the finding of the court in 
regard to the rate of interest charged by the defendant, but 
after a careful scrutiny of the evidence we are satisfied 
that it supports the finding and should be approved. 

The judgment is 

AFFIRMED. 


TRUMAN BUCK, APPELLEB, V. JOHN STUBEN ET AL., 
APPELLANTS. 


Finep DECEMBER 18, 1901. No. 9,649. 


1. Confirmation of Sale: APPEAL: RECEIVER. After a confirmation of 
sale of mortgaged premises, and an appeal from such order by 
the defendant, the trial court may, in a proper case, when nec- 
essary to protect the mortgagee’s interests, appoint a receiver 
to collect the rents pending the determination of such appeal. 
Philadelphia Mortgage & Trust Co. v. Goos, 47 Nebr., 804. 


$ SUPERSEDEAS: BILL oF EXCEPTIONS: TRANSCRIPT: 
RECEIVER. Where steps are instituted for the purpose of taking 
an appeal from a final order of confirmation, the order having 


been superseded by the execution, approval and filing of a super- 


22 
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sedeas bond, and a bill of exceptions and transcript was being 
prepared, it would seem the trial court is authorized in a proper 
case to appoint a receiver as in a pending action, even though 
at the time the appeal has not been fully consummated. 


3. Mortgage Foreclosure: RECEIVER. In an action to foreclose a real 
estate mortgage, where the property pledged is insufficient to 
pay the debt, and the party primarily liable therefor is in- 
solvent, the trial court is authorized on an application by the 
mortgagee to appoint a receiver for the mortgaged property; 
and in such case it is immaterial that a person who is solvent 
is liable for the debt as indorser or guarantor. 


4. Receiver: APPOINTMENT: CoNTROVERSY: CONFLICTING EVIDENCE: 
Finpine of Facr: Reviewrxe Court. Where in a controversy 
over an application for the appointment of a receiver a question 

’ of fact on conflicting evidence arises, and is determined by the 
trial court, its finding thereon, when warranted by the evidence, 
will be followed in reviewing the case on appeal. 


APPEAL from the district court for Sarpy county. Heard 
below before POWELL, J. Affirmed. 


John P. Breen, for appellants. 
F. H. Gaines and Gaines, Kelby & Storey, contra. 


Argued orally by Breen, for appellants; by Gaines, con- 
tra. 


Houtcoms, J. 


Appellants, who were defendants and intervener in the 
court below, appeal from an order appointing a receiver to 
take charge of, and collect the rents and profits of, mort- 
gaged property; the order being entered after confirmation 
of sale of the property made in foreclosure proceedings. 
The application for the appointment of a receiver was pre- 
sented in the trial court after the order of confirmation of 
sale, and during the time an appeal was being perfected to 
this court, but before the appeal taken was fully consum- 
mated. 

It is contended by appellants that there was at the time 
of the application no action actually pending, and, there- 
fore, no authority existed for the appointment of a receiver, 
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and that the court was without jurisdiction to act in the 
matter. An appeal from the order of confirmation was in 
fact taken, and a decision rendered in this court affirming 
the order which was appealed from. Buck v. Stuben, 61 
Nebr., 70. Regarding the application for the appointment 
of a receiver, and the order appointing one, which is now 
complained of, we find from an inspection of the record 
that the order of confirmation of sale was granted Decem- 
ber 15, 1896. On December 28, an order in the action was 
entered fixing the amount of a supersedeas bond, which was 
given on January 2, 1897, and the order of confirmation 
was thereby superseded during the pendency of the appeal 
from such order. Time for preparing a bill of exceptions 
was extended on the application of appellants and the bill 
prepared and served on opposite counsel on March 8. On 
March 20, the application was made for the appointment 
of a receiver, on the ground that the property was insuffi- 
cient to pay the mortgaged debt, and was being permitted 
to depreciate and fall into a state of decay for want of 
proper care and yepairs on the improvements on said prem- 
ises, and that the taxes assessed against the property were 
unpaid and accumulating and the property was allowed 
to be sold-for unpaid taxes. The appellants appeared and 
resisted the application, making no objection, however, as 
to the time of filing the application or that the court was 
without authority to hear and determine the matter. The 
six months allowed by statute for perfecting the appeal 
from the order of confirmation expired June 16, 1897, and 
the transcript of the record containing the final order ap- 
pealed from and the bill of exceptions were in fact filed in 
this court on June 15. On June 26 following, a hearing 
was had on the application for the appointment of a re- 
ceiver, and on the issues raised and the evidence introduced 
by the respective parties the order from which the present 
appeal is taken was rendered. 

Under this state of the record, and without discussing 
the question of whether for the purpose of appointing a re- 
ceiver an action would be deemed to’ be pending during the 
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interim from the time of the rendition of the order or judg- 
ment appealed from to the time of perfecting the appeal 
in the appellate court, we are of the opinion that the order 
made comes altogether within the rule announced in Phila- 
delphia Mortgage & Trust Co. v. Goos, 47 Nebr., 804; and 
on the authority of that case it must be held that the coutt 
was authorized to act regarding the matter at the time the 
order was entered. The appellants at the time were resist- 
ing the application, and a showing was made to the effect 
that they were prosecuting an appeal from the final order 
of confirmation and that the same was being done in good 
faith. The supersedeas-bond was predicated on the fact 
that they were appealing from such order, and recited that 
defendants had appealed therefrom. The bill of exceptions 
prepared and served, aud later filed in this court with the 
transcript of the record, all evidenced the fact that an ap- 
peal was being prosecuted; and the appeal thus taken, it 
would seem, continued the. action, and made it a pending 
action within the meaning of the law as to the appointment 
of receivers in actions only that are actually pending. The 
above views in no manner conflict with Chadron Banking 
Co. v. Mahoney, 43 Nebr., 214, where it is held that the ap- 
pointment of a receiver ordinarily should not be made at 
the time of final decree, and, therefore, in an action to fore- 
close a mortgage the court erred in appointing a receiver, 
applied for in the petition, upon the final hearing, before 
the institution of an appeal or an application for a stay. 
Says the court in the opinion: “But this order was made as 
a part of the final decree; no appeal had been taken; no 
steps had been taken towards instituting an appeal. It is 
possible, though this we do not decide, that in some cases 
a receiver might be appointed pending a stay of execution, 
but no stay had been asked for. For all that appeared 
when this receiver was appointed the mortgagees might 
have proceeded in twenty days (the time fixed for redemp- 
tion) to sell the property.” The facts in the case at bar, 
showing that steps had been instituted for the purpose of 
appealing the action, and that the appeal was being per- 
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fected in the ordinary method, although not finally con- 
summated, make it clearly distinguishable from the case 
cited by counsel in support of his contention that there was 
at the time no pending action. No objection was offered on 
the ground that the application for a receiver was filed pre- 
maturely, or when no action was pending; and at the time 
the order was entered there can be no question but that the 
action was pending on appeal, and that the court, under 
the prior holdings of this court, was empowered to act, and 
was possessed with jurisdiction over the parties and the 
subject-matter of the action. 

It is also contended that the evidence is insufficient to 
justify the appointment of a receiver. It is urged in sup- 
port of this proposition that the evidence does not justify 
the conclusion that the property was being permitted to 
deteriorate in value and go to waste, or that it was insuffi- 
cient to pay the mortgage-debt. It is also urged that it is 
shown by the evidence the plaintiff, who made the applica- 
tion, in addition to the mortgage security, had recourse to 
others who were personally liable for the debt, as in- 
dorsers or guarantors, who were solvent, and from whom 
the debt or deficiency after the exhaustion of the security 
could have been collected in an action at law; and, there- 
fore, having an adequate remedy at law for the collection 
of the debt, a court of equity was not warranted in appoint- 
ing a receiver to take possession of the mortgaged property. 
The evidence, we think, justifies the conclusion that the 
mortgaged property was being allowed to deteriorate in 
value and go to waste, and was insufficient in value to sat- 
isfy the debt for which it was pledged as security, and that 
those primarily liable for the debt were insolvent. Con- 
ceding that others were secondarily liable for the debt and 
were solvent, can it be said that this fact precludes a court 
of equity from appointing a receiver, when otherwise con- 
fessedly proper? It is to be borne in mind that this is not 
an application to impound or sequester property generally 
by the appointment of a receiver, but only the property of 
the debtor specifically pledged to the payment of the debt. 
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What may be the proper rule, and to what extent a creditor 
must go in the exhaustion of every remedy at law he may 
be able to resort to before he is entitled to the appointment 
of a receiver to take possession of property generally be- 
longing to a debtor, need not here be discussed. Our stat- 
ute, in plain and unambiguous terms, seems to have pro- 
vided that when mortgaged property is probably insuffi- 
cient to meet the debt for which it is pledged, that a re- 
ceiver may be appointed to take charge of such property 
and collect the rents and profits, to be applied to the satis- 
faction of the debt. Code of Civil Procedure, sec. 266. 
And this without compelling the creditor to resort to other 
remedies he may have. The above is the construction which 
has been placed on the section of the statute cited by sev- 
eral prior decisions of this court, and we observe no good 
reason for a departure therefrom. Jacobs v. Gibson, 9 
Nebr., 380; Hcklund v. Willis, 42 Nebr., 737; Philadelphia 
Mortgage & Trust Co. v. Goos, 47 Nebr., 804; Waldron v. 
First Nat. Bank, 60 Nebr., 245; Philadelphia Mortgage & 
Trust Co. v. Oyler, 61 Nebr., 702. 
The property sequestered has been specifically pledged 
_ to pay the debt, and it would seem that, on the highest con- 
siderations of equitable principles, a court of equity would 
not only permit but willingly lend its aid to a proceeding 
. by which resort should be had to such property for the sat- 
isfaction of the debt before recourse could be had against 
those whose liability is only of a secondary nature. Phila- 
delphia Mortgage & Trust Co. v. Oyler, supra. The fact 
that plaintiff held the obligations of others, not primarily 
liable for the debt, who were solvent, is not, in our judg- 
ment, a good reason for denying the plaintiff’s application 
to have a receiver appointed for the mortgaged property, 
which was specifically pledged to pay the debt, other proper 
grounds therefor existing. 

It is further contended that the plaintiff, prior to his ap- 
plication for a receiver, had, by unfair methods and fraudu- 
lent practices obtained from the defendants possession of 
the premises for which a receiver was asked, and that the 
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application was made for the purpose of maintaining and 
making more secure his possession thus obtained, and that 
a court of equity ought not, in good conscience, to extend 
the relief prayed for under the circumstances then existing 
and which were occasioned by the plaintiff’s wrongful acts. 
It is urged that the maxims “He who seeks equity must do 
equity,” and “A person must come into a court of equity 
with clean hands and free from fraud regarding the matter 
about which relief is prayed,” apply to the plaintiff in the 
present instance, and that, because of his alleged miscon- 
duct in gaining possession of the land, a receiver ought to 
have been denied him. Conceding the soundness and wis- 
dom of the rule invoked, and that it should apply with full 
force in all proper proceedings, in the case at bar, the ac- 
tions complained of and urged as a bar to the relief prayed 
for and regarding which there is a controversy were fairly 
submitted to the trial court, with all the parties before it. 
On the evidence submitted by both parties to the cqntro- 
versy, and as a question of fact, a conclusion was reached 
favorable to the plaintiff; and we are not prepared to say, 
in the light of the evidence as preserved in the bill of ex- 
ceptions and presented in the record, that the conclusion 
reached was not justified. The explanations made by the 
plaintiff as to what was actually and in fact done regarding 
which complaint is made, and the reasons therefor, are con- 
sistent with good motives and fair dealings; and where 
actions are susceptible of two constructions—one being 
with a good motive, and the other evil—that construction 
ordinarily will be given which comports with honesty of 
purpose and good faith in the transaction had. The trial 
court having taken this latter view of the controverted 
question, and the evidence having warranted such con- 
clusion, an appellate court should follow the findings thus 
made. 

From what has been said, it logically follows that the 
order complained of appointing a receiver was right, and 


should be, and accordingly is, 
AFFIRMED. 
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PHILADELPHIA MortcaGe & ‘Trust COMPANY, APPELLANT, 
v. CITY OF OMAHA EY Al... APPELLEES.*~ 


FILED DECEMBER 18, 1901. No. 10,735. 


1. Taxes on Real Estate: PeRsonaAL LianILity: CHARGE AGAINST PROP- 
ERTY. Taxes levied on real estate for general revenue purposes 
or by way of special assessment for benefits received on account 
of local improvement, are not a debt, in ths ordinary meaning 
of the word, against the owner of the property, to be enforced 
as a personal liability, but a charge upon the real estate against 
which assessed, to be enforced and collected by a sale of the 
property liable for the taxes so levied and assessed. 


2. Injunction to Restrain the Collection of Taxes. By reason of the 
provision of section 144, article 1, chapter 77, Compiled Statutes, 
an injunction will uot be granted to restrain the collection of 
taxes, unless the assessment is void or levied for an illegal or 
unauthorized purpose. 


3. Estoppel in Pais: Municipal OFFIcERS: INJUNCTION. Ordinarily 
the rule of estoppel in pais will not be held applicable to the 
acts of municipal officers in the exercise of governmental agen- 
cies of the municipality of which they are public agents, and 
where a city treasurer erroneously and by mistake marked 
on the tax records of his office that certain taxes levied on 
real estate were “paid,” and a third party, relying on and in 
faith of the record so erroneously made, loaned money and 
acquired title to the land, believing the taxes assessed thereon 
were paid, held, that the rule of equitable estoppel did not 
apply as against the municipality, and that it could not by 
injunction be restrained from enforcing the collection of the 
taxes actually due and unpaid, which had been lawfully levied 
and assessed on such property. 


APPEAL from the district court for Douglas county. 
Heard below before Fawcett, J. Affirmed. 


Wharton & Baird, for appellant. 
E. H. Scott, contra. 


HoLcoms, J. 


Plaintiff and appellant instituted this action in the court 
below in the exercise of its equity jurisdiction, for the pur- 


*RNehearing allowed. Reaffirmed. 
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pose of having the title to certain real estate quieted in it 
and to compel the defendant city treasurer of Omaha to 
note on his records the payment of certain taxes appearing 
against said real estate as being unpaid and an apparent 
lien thereon, and also to enjoin the defendant treasurer 
from changing the records after they were made to show 
and record the fact that the said taxes were paid. The re- 
lief sought was based substantially on the following facts 
which were pleaded in the petition, and the truth of which 
sufficiently appears from the entire record before us: At 
the time of the transaction hereinafter narrated one Henry 
Bolln was city treasurer, and had applied to the plaintiff 
for a loan of money on the real estate involved in this ac- 
tion, of which he was the owner. The loan was negotiated 
on the faith of the security offered, and, default having 
been made in the payment of the loan so made and the in- 
terest according to the terms of the agreement, such pro- 
ceedings were thereafter had as resulted in a sale of 
the mortgaged property, and the purchase of the same by 
the plaintiff in satisfaction of its mortgage lien thereon, so 
that it became the owner of the property in fee simple. At 
the time the loan was negotiated the taxes for municipal 
purposes assessed and levied on the real estate offered for 
security for the years 1892 and 1893, and certain instal- 
ments of special paving taxes, in all amounting to $258.62, 
were marked “Paid” on the tax records of the city. The 
plaintiff negotiated the loan and advanced the money to the 
borrower, relying on the correctness of the tax-records as 
they thus appeared. The taxes were in truth and fact never 
paid; and subsequent to the transaction resulting in the 
loan and prior to the bringing of the present action, the 
records were altered by the erasure of the word “aid,” so 
that the taxes again appeared as unpaid, and an apparent 
lien on the property against which assessed and levied. On 
these facts the trial court found the plaintiff’s bill was 
without equity, that it was not entitled to the relief sought, 
and dismissed the action. From the degree of dismissal 
the cause is brought to this court by appeal. 
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‘It is agreed by all the parties interested, as we under- 
stand the record, that the entry on the tax-records showing 
payment of the taxes was a mistake, and that the taxes so 
recorded as being paid were never in fact paid into the 
city treasury, and that the records ought not to have been 
so marked. At all events, there is no shadow of claim put 
forth by appellant to the effect that the taxes have ever 
been paid. The law provides that whenever taxes are paid 
the treasurer shall write on the tax lists, opposite the de- 
scription of the real estate or personal property whereon 
the same were levied, the word “Paid,” together with the 
date of such payment, and the name of the person paying 
the same. Compiled Statutes, 1901, ch. 77, art. 1, sec. 108. 
And it is the contention of appellant that the law presumes 
that a public officer does his duty, and, the record showing 
the taxes to have been paid, it will be presumed the entry of 
payment was rightly made, and that, in any event, the city 
is estopped from enforcing the taxes so marked “Paid,” as 
against the land on which levied, and afterward purchased 
by plaintiff, because of its having made the loan mentioned 
and parted with its money relying on and in faith of the 
record as it then appeared, showing all of the taxes men- 
tioned to have been paid. The problem thus presented is 
an interesting one, and, were the transactions such as to 
affect only private individuals, or corporations acting in 
their corporate capacity as an individual, we would not 
regard it as difficult of solution. We are, however, con- 
strained to the view that because of the nature and quality 
of the act relied on to operate as an estoppel, and a proper 
application of the statutes relating to the public revenues 
and the manner of their collection, an altogether different 
question is presented from that first suggested. The plain- 
tiff asks, in effect, that the tax-records be changed from 
their present condition so as to show all of the taxes men- 
tioned in the petition to have been paid; that it be decreed © 
that such taxes are not a lien on the real estate against 
which they were assessed ; and that the defendant city and 
its treasurer be forever restrained from enforcing or at- 
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tempting to enforce the collection of such taxes as against 
the real estate, the title to which, free from any lien by rea- 
son of such taxes, it is sought to have quieted in the plain- 
tiff. The relief demanded is shocking to a court whose 
conscience is appealed to, since it is obvious that the record 
thus made under compulsion would be a false one, and de- 
prive the city of the collection of some of its revenues to 
which it is lawfully entitled. Let us see what the effect of 
a decree of the kind prayed for would be. The special as- 
' gsessments and the taxes assessed and levied for municipal 
general revenue purposes are a charge upon and against the 
particular tracts of land on which assessed, and, unless the 
real estate can be made to respond to the charges thus 
made, thé taxes can not be collected, although lawfully lev- 
ied and justly due, and the city must lose all right thereto. 
It is suggested in brief of counsel for appellant that the 
collection of these taxes may be enforced against Bolln, the ~ 
owner of the real estate at the time they were levied. But 
this can not be, under the laws of this state. It will hardly 
be contended by any, we assume, that a special assessment 
levied solely on the ground of benefits to the property as- 
sessed, and on the theory that for the benefits received be- 
cause of local improvements, special .assessments to cor- 
respond to the benefits received may rightfully be made a 
charge against the property, can be converted into a just 
and legal demand in personam against the owner of the fee. 
The law authorizes the taxation of property specially bene- 
fited by reason of local improvements, but not the taxa- 
tion of the owner of such property. On taxes levied on real 
estate for’ general revenue purposes this court has more 
than once held that the tax was not a debt, in the ordinary 
meaning of the word, against the owner of the property, to 
be enforced as a personal liability, but is a charge upon the 
real estate against which assessed, to be enforced and col- 
lected by a sale of the property liable for the taxes so levied 
and assessed. Grant v. Bartholomew, 57 Nebr., 673; Car- 
man v. Harris, 61 Nebr., 635. 

Tf our conclusions in feapect of the matter last discussed 
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are correct, then it must follow that the ultimate object and 
purpose to be accomplished by these proceedings are perma- 
nently to restrain the collection of the taxes assessed 
against the property involved in the controversy, although 
it is conceded that the taxes are in all respects valid, and 
legally due to the municipality to which they are owing. 
By section 144, article 1, chapter 77, of the Compiled Stat- 
utes, 1901, it is provided that no injunction shall be granted 
by any court or judge in this state to restrain the collection 
of any tax, or any part thereof, except the tax enjoined be 
levied or assessed for an illegal or an unauthorized pur- 
pose. These provisions are to be given the effect the lan- 
guage used, expressive of the legislative intent, fairly war- 
rants; and the uniform holdings of this court have been 
that unless the assessment is void, or levied for an illegal 
or unauthorized purpose, injunction can not be resorted to 
in order to ‘prevent the enforcement of the collection of 
such taxes. South Platte Land Co. v. City of Crete, 11 
Nebr., 344; Wilson v. Auburn, 27 Nebr., 485; Thatcher v. 
Adams County,19 Nebr., 485; Spargur v. Romine, 38 Nebr., - 
736; Bellevue Improvement Co. v. Village of Bellevue, 
39 Nebr., 876, 885; Chicago, B. & Q. R. Co. v. Cass 
County, 51 Nebr., 369. In Bellevue Improvement Co. 
v. Village of Bellevue, supra, it is stated in the opinion 
of the court: “In many states courts of equity interfere to 
restrain the enforcement of invalid taxes upon real estate 
upon the ground that they cast a cloud upon plaintiff’s 
title, but an inspection of the decisions of this court shows 
that this principle has not been here recognized. This 
feature has existed in each of the cases where relief has 
been refused upon the general ground that no established 
rule of equity jurisprudence has been invoked to sustain 
the suit.” The case at bar does not commend itself as com- 
ing within any established equitable principle justifying 
the relief asked, unless it be on the ground of estoppel, 
which will be noticed hereafter. Counsel for appellant in- 
sists that it is not sought to enjoin the collection of the 
taxes assessed against the property which it is desired to 
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have released from the lien thereof, but only to have the 
apparent Jien removed, and that the city is yet at liberty to 
proceed and collect the taxes in any manner it may adopt, 
except by proceedings against the real property on which 
assessed. It is obvious, from an inspection of the revenue 
laws and the decisions heretofore cited, that the assess- 
ments must be collected, if at all, from the property alone 
liable therefor, and that a suit against the person owning 
the land at the time of the assessment is unauthorized. It 
then appears that as to the equities in the case in favor of 
or against the respective parties, the question is whether the 
‘ municipality shall lose the taxes lawfully assessed against 
the property described in the plaintiff’s petition, or be per- 
mitted to enforce the collection of the amount due notwith- 
standing the error made by one of its officers or agents, and 
leave the plaintiff to his remedy against those responsible 
for the mistake which led the plaintiff to take the action it. 
did. The plaintiff answers the question by saying that the 
doctrine of estoppel in pais applies, and the city, because 
of the erroneous action of one of its agents, on the faith of 
which plaintiff acted, is prohibited from asserting or enfor- 
cing any lien it may have had for the payment of such taxes. 
Counsel for appellant, in their brief, say: “A municipal 
’ corporation may be estopped by the action of its proper offi- 
cers when acting in its private as contradistinguished 
from its governmental capacity and has lawful power to 
do the act.” Conceding the proposition thus enunciated 
to be correct, can it be said that the act of the city treasurer 
in erroneously noting on the tax records of a municipality 
that certain taxes were paid, when, as a matter of fact, 
they were not, is the act of the corporation in its private or 
individual capacity and not one pertaining to the govern- 
ment of its affairs? It is frequently said that a municipal- 
ity has a double character—one governmental, legislative 
or public; and the other, proprietary or private. Dillon, 
Municipal Corporations [4th ed.], sec. 66. The authority 
to assess property, collect taxes, and make disbursements 
thereof is founded solely and exclusively on the theory that 


286 NEBRASKA REPORTS. [ VoL. 63 


Philadelphia Mortgage & Trust Co. v. City of Omaha, 


it is essentially a part of the machinery of government, 
necessary to maintain its existence for the benefit of the 
public; and it would seem to follow. as a natural deduction 
that the agencies employed in respect of such matters, in- 
cluding the agency authorized to collect the taxes levied for 
public purposes, is an exercise of powers of a public or gov- 
ernmental character. If correct in the statement just made, 
then it follows, according to the rule advanced by plaintiff, 
that the action taken by one of the public officers of the 
corporation, which is relied on to operate as -an estoppel, 
was not an act of the corporation in its private or proprie- 
tary character, and hence the doctrine invoked is not ap- 
plicable. The reasons for the distinction have been recog- 
nized and applied by this court in an action wherein it was 
sought to establish the liability of a city for the negligent 
acts of one of its servants and employees, committed while 
in the performance of his duties as an agent or servant of 
the municipality. Gillespie v. City of Lincoln, 35 Nebr., 
34. It is there held, in substance, that the exception to the 
general rule as to liability is based upon a public policy 
which subordinates private interests only to the welfare 
of the public generally, and we apprehend that this is the 
underlying and distinguishing principle as to the law of 
estoppel when it is invoked against a city for the erroneous 
acts of one of its officers engaged in the management of 
some branch of the governmental affairs of the municipa- 
lity. For reasons as potent as those relieving a city from 
liability because of the negligent acts of its officers, it 
would seem estoppel can not be predicated on or arise from 
acts of negligence or mistake by an agent of the corpora- 
tion while in the discharge of the governmental affairs of 
the municipality. If the rule can be invoked by reason of 
such errors or mistakes, then, indeed, would the public wel- 
fare be seriously menaced, and the ability of the corpora- 
tion to perform its public functions in many instances 
dangerously crippled. The correct rule, therefore, is, and 
should be, that the doctrine can be appealed to effectively, 
as against a municipal corporation, only when it is acting 


- 
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in its private as contradistinguished from its public or gov- 
ernmental capacity. There may be and probably are excep- 
tions to the rule stated, as when a municipality has gained 
a clear and decided advantage by the act relied on to oper- 
ate as an estoppel, when equity will prevent it from retain- 
ing the advantage, and at the same time deny its binding 
force. In the present case, it is to be borne in mind, noth- 
ing of advantage has been gained by the city by the errone- 
ous and mistaken action of its city treasurer, and that the 
success of the plaintiff can result only in a corresponding 
loss to the city. 

The authorities are, we think, quite uniform in support 
of the proposition that the doctrine can not ordinarily be 
invoked to defeat a municipality in the prosecution of its 
public affairs because of an error or mistake of one of its 
- agents or officers which has been relied upon by a third 
party to ‘his detriment. In the case of People v. Brown, 67 
Il, 435, it is stated in the head-notes: “Public policy, 
to prevent loss to the state through the negligence of public 
officers, forbids the application of the doctrine of estoppel 
to the state, growing out of the conduct and representations 
of its officers. On the same ground that the government is 
excused from the consequence of laches, it should not be 
affected by the negligence or even willfulness of any one of 
its officers.” Says Mr. Justice Breese, who delivered the 
opinion of the court: “It is a familiar doctrine, that the 
state is not embraced within the statute of limitations, un- 
less specially named, and, by analogy, would not fall within 
the doctrine of estoppel. Its rights, revenues and property 
would be at fearful hazard, should this doctrine be applica- 
ble to astate. A great and overshadowing public policy of 
preserving these rights, revenues and property from injury 
and loss by the negligence of public officers, forbids the ap- 
plication of the doctrine. If it can be applied in this case, 
where a comparatively small amount is involved, it must be 
applied where millions are involved, thus threatening the 
very existence of the government. The doctrine is well set- 
tled that no laches can be imputed to the government, and 
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by the same reasoning which excuses it from laches, and on 
the same grounds, it should not be affected by the negli- 
gence or even wilfulness of any one of its officials.” In City 
of Chicago v. Sexton, 115 I1L, 230, upon the subject of es- 
toppel as to a municipal corporation, the rule is stated in 
the opinion as follows: ‘We hold, simply, that a municipal 
corporation may be estopped by the action of its proper 
officers, when the corporation is acting in its private, as 
contradistinguished from its governmental, capacity, and 
has lawful power to do the act.” See, also, authorities 
bearing generally on the proposition: Martel v. City of 
Bast St. Louis, 94 TL, 67; Awt v. Jackson School, 90 Ind., 
101; Berry v. Bickford, 63 N. H., 328; Sievers v. City of 
San Francisco, 115 Cal., 648. A case somewhat related to 
the one at bar is reported in 23 N. J. Eq., 84 (Kuhl v. 
Mayor), wherein a party purchased land relying on the fact 
of payment of the taxes levied’ on the same, to evidence 
which the proper officer had issued a receipt for the taxes, 
which it appeared afterward had not been actually paid; 
and, on an application for an injunction, it was held that 
the doctrine of estoppel did not apply and the injunction 
was therefore denied. While the reasoning employed does 
not commend itself to us, the result reached is in harmony 
with the general trend of authority. Counsel for appel- 
lant cite us some authorities holding that by an injunction 
a municipality will be restrained from enforcing tax liens 
on the ground ‘of estoppel, but in each of the two cases cited 
the sole question considered was that of enforcement of the 
lien, and not the collection of the taxes, as must be the 
result in the case at bar if the relief prayed for is granted. 
The equities of the appellant in the present case are not 
such as to entitle it to an injunction restraining the col- 
lection of the taxes lawfully assessed against the property 
it now owns, nor can the doctrine of estoppel in pais be suc- 
cessfully invoked to accomplish that result. 

It follows that the decree of the district court should be 
affirmed, which is accordingly done. 

AFFIRMED. 
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NeBRASKA LOAN & TRUST COMPANY, APPELLEB, V. JOHANNA 
IKROENER ET AL., IMPLEADED WITH THECLA LINDERMAN, 
APPELLANT. 

Fitep DECEMBER 18, 1901. WNo. 10,817. 

1. Summons: PLEADING: DEFENDANT: Name: JnirtaLs. Where a de- 
fendant is sued and summons served on her by her true fu! 
name, and she is also mentioned in the pleadings and summons 
by the initials of her given name, the court does not lose juris- 
diction over her by dismissing the action as to the person named 
and designated by the initial letters of the defendant’s given 
name. 


2. Appraisement: MoTion TO VacatTy: OBJECTIONS TO CONFIRMATION: 
GENERAL APPEARANCE. A party appearing in a case for the pur- 
pose of moving to vacate an appraisement of real estate for 
judicial sale and to interpose objections to the confirmation of 
sale on different grounds, not going to the jurisdiction of the 
court over the party, thereby makes a general appearance for 
all purposes of the case. 


APPEAL from the district court for Dawson county. 
lleard below before SULLIVAN, J. Affirmed. 


Join H. Linderman and Warrington & Stewart, for ap- 
pelant. : 


John M. Ragan and George C. Gillan, contra. 


HoLcome, J. 


This appeal has in it some of the peculiarities of a Dr. 
Jekyll and Mr. Hyde. Suit was instituted against appel- 
lant by the name of Thecla A. Linderman and in the plead- 
ings and sunmunons she also appears to have been a defend- 
ant by the name of T. A. Linderman. No summons having 
been served on her as T. A. Linderman, the action, as is 
shown by the transcript, was dismissed as to T. A. Linder- 
man and one other named as defendant. Default was 
taken as to all defendants served with summons, including 
the defendant Thecla. A. Linderman, and the cause pro- 
ceeded to final decree. Appellant now in court and vefore 

23 
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us by virtue of her appeal from the final order entered in 
the trial court is insisting that she is a necessary party de- 
fendant in the action, and that she, having been dismissed 
from court, is no longer in court, and the order froin which 
she appeals is therefore without jurisdiction over her per- 
son and invalid. The effect of the order dismissing the 
action as to T. A. Linderman, as we view the record, was 
to eliminate from the proceedings an improper and nnneces- 
sary name given the defendant, and allow the action to 
proceed against her in her true name. She was duly served 
with summons by her true name, which gave the court 
jurisdiction over her. The proceeding taken by which the 
action was dismissed as to T. A. Linderman appears to us 
proper under the circumstanccs, and wholly without preju- 
dice to the party complaining. In any view as to the effect, 
of the dismissal, the defendant now appealing was in court, 
having not only been legally served with summons, but, 
having appeared therein to move the court to set aside the 
appraisement, and for the purpose of objecting to the order 
of confirmation, she appeared generally, and gave to the 
court jurisdiction over her for all purposes of the case. 
Nelson v. Nebraska Loan & Trust Co., 62 Nebr., 549, and 
authorities there cited. 

The defendant Thecla A. Linderman was a proper and 
necessary party, and, she being in court, that was all that 
is required, and the ground of objection by which it is at- 
tempted to give her a dual character is too occult to entitle 
it to more extended consideration from a court whose 
docket is weighted down with matters of a more suhstan- 
tial and materialistic nature, 


The judgment of the trial court is 
AFFIRMED. 
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ELEANOR F. YOUNG, APPELLEER, V. ORLANDO S. Woop ET AL., 
APPELLANTS. : 


FineD DECEMBER 18, 1901. No. 10,838. 


1. Taxes: LIEN: FoRECLOSURE: APPRAISEMENT: OFFICIAL CERTIFICATE, 
Where, for the purpose of appraising real estate to be sold in 
foreclosure proceedings, an application is made to the county 
and city treasurers for the amount of taxes which are liens 
against the property assessed, and it is certified by such officers 
that there are no unpaid taxes or unredeemed tax sales, except 
for certain years, naming them and the aggregate amount of 
taxes, this is equivalent to certifying that such taxes were un- 
paid and constituted a lien on the land, and was sufficient evi- 
dence to authorize the appraisers to deduct the amount thus 
certified to from the gross appraisement of the land. 


2. Lien: Levy: APPRAISEMENT: OFFICIAL CERTIFICATE: SEAL. Section 
491e of the Code of Civil Procedure requires certain designated 
officers to certify, under their hands and official seals, the 
amount aud character of all liens appearing of record against 
real estate levied on, which are prior to the lien of such levy. 
Some of the officers designated in said statute are by law re- 
quired to have an official seal; others are not. Held, That it was 
not the intention of the legislature that such officers as are 
not by law required to have an official seal shall certify to such 
liens under an official seal, but that a certificate under the hand 
of such an officer is sufficient. Orcutt 1. Polsley, 59 Nebr., 575. 


3. Tax Lien: CERTIFICATE: JUDICIAL SALE: APPRAISEMENT: REVIEW. 
Harmless irregularities in certifying to tax liens against prop- 
erty appraised for judicial sale, not prejudicial to the rights 
of the party complaining, are not sufficient ground to set aside 
a judicial sale. ; 


4. Deputy Sheriff: ArpraisemENT: Has AUTHORITY OF His PRINCIPAL. 
A deputy sheriff may assist in the appraisement of lands sold 
under an order of sale issued in pursuance of a decree of fore- 
closure addressed to the sheriff, conduct the sale, or do any 
other act thereunder required of or which might be performed 
by his principal] in the execution of the mandate of the court. 


5, Foreclosure: Conv!RMATION: CRDER OF SALE: Rerurn. A fore- 
closure sale should be confirmed, notwithstanding the order of 
sale issued by the clerk of the district court to the sheriff or 
other officer, directing him to execute the decrees, be returned 
more than sixty days from its date. Amoskeay Suvings Bank v. 
Robbins, 53 Nebr., 776. 


6. Foreclosure: ORDER OF SALE: Decese: Swerter’s Auruority. In 
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an action to foreclose a real estate- mortguge the sheriff's 
authority to sell the mortgaged property is derived from the 
decree of foreclosure, and not from the order of sale issued 
by the clerk of the court. Passumpsie Savings Bank v. Maulick, 
“60 Nebr., 469. 


APPEAL from the district court for Douglas county. 
Heard below before Krysor, J. Affirmed. 


Holmes & Morgan, for appellants. 


i. G. MeGilton, contra. 


Hotcoms, J. 


Motion was offered to have set aside an appraisement. 
made for the purpose of a judicial sule of real estate under 
a decree of foreclosure, as was also an objection to eon- 
firination, and overruled, from which the defendant ap- 
peals. The grounds of the motion and the objection will 
be noticed in the order argued in appellants’ brief. 

The certificates of the county and the city treasurers as 
to tax liens are objected to because of the form thereof. 
Application was made for a certificate showing all existing 
liens against the property as shown by the records of the 
office to which addressed. The county treasurer, in re- 
sponse to the application made to him, certified that there 
were no unpaid taxes or unredeemed tax sales, except- - 
then follows a description of the property, the different 
years for which taxes were due, and the aggregate of the 
unpaid taxes. This was equivalent to saying that the taxes 
levied against the land described in the certificate for the 
years mentioned were not paid, and was sufficient evidence 
to authorize the appraisers to deduct the amount thus men- 
tioned from the gross appraisement of the land as a prior 
incumbrance thereon. : 

It is also contended that the certificates thus made are 
invalid and of no force because no seal of the county. or 
city treasurer was attached thereto. But this is not re- 
quired by an officer who has not been provided by law with 
a seal of his office. Orcutt v. Polsley, 59 Nebr., 575. 
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Objection is also made because the county treasurer cer- 
tified to the aggregate sum due for taxes for different 
years, instead of giving the amounts due for each of the 
years covered by the certificate. No claim is made of any 
error or mistake in the amount actually due and we fail 
to perceive how any of the landowners’ substantial rights 
were affected. The only question that could be involved 
is whether the amount deducted for taxes was greater than 
was in fact due. Prejudicial error does not affirmatively 
appear, and the objection for that reason is without merit. 
Tillson v. Benschotcr, 55 Nebr., 443. 

It is also contended that the record shows that the sher- 
iff, John McDonald, personally summoned and adminis- 
tered the oath to the appraisers, while the appraisement 
shows they were summoned and sworn by Geo. Hill, deputy 
sheriff. The proceedings had, as disclosed by the record 
when considered together and in connection with the offi- 
ccr’s return, reveal that the deputy sheriff mentioned was 
acting in the place of and for the sheriff, and did all the 
acts required to be done in the name of the sheriff, by and 
in virtue of his office as deputy sheriff. What we have 
said on this point at the present sitting in the case of 
Richardson v. Hahn, 63 Nebr., 294, applies with equal per- 
tinency to the case at bar, and will not further be dilated 
on. The contention is not well grounded. 

Lastly, it is urged that the sale was improperly made 
and confirmed because the order of sale was not returned 
within sixty days, as is required when real property is sold 
under a general execution. But this is not required, as we 
have repeatedly held, when the authority of the officer to 
act is grounded on a decree directing the sale of the prop- 
erty found to be subject to a lien established by such de- 
cree, and for the satisfaction of which the property is or- 
dered by the court to be sold “as upon execution.” The 
latter words refer to the method of making the sale, and 
not the time in which the sheriff is to execute the decree 
of the court. Amoskeag Savings Bank v. Robbins, 53 
Nebr., 776.. The authority to sell is derived from the de- 
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cree of foreclosure, and not from the order of sale issned 
by the clerk of the court. Passumpsic Savings Bank v. 
Maulick, 60 Nebr., 469. The sheriff was acting as the 
agent of the court, and it was unnecessary for the clerk to 
issue any formal order of sale. Bristol Savings Bank v. 
Field, 57 Nebr., 670; McKinley-Lanning Loan & Trust Co. 
v. Hamer, 52 Nebr., 709. 

The rulings made by the trial court of which complaint 
is made are accordingly 

AFFIRMED. 


CHARLES J. RICHARDSON, APPELLEE, V. WILLIAM J. HAHN 
ET AL., APPELLANTS. 


Fitep DECEMBER 18, 1901. No. 10,855. 


1. Deputy Sheriff: Forrectosure Satr. A deputy sheriff may assist 
in the appraisement of lands sold under an order of sale ad- 
drcssed to the sheriff, and issued in pursuance of a decree of 
foreclosure, conduct the sale, or do any other act thereunder 
required of or which might be performed by his principal in 
the execution of the mandate of the court. 


2. 


: : APPRAISEMENT. Where the appraisal shows that it 
was made by “John McDonald, Sheriff, by Geo. W. Hill, Deputy,” 
and two other appraisers, this is sufficient to show that the 
appraisement made was the personal act of the deputy in con- 
junction with the other two appraisers. 


APPEAL from the district court for Douglas county. 
Heard below before Krysor, J. Affirmed, 


Will H. Thompson, for appellants. 
B. F. Thomas, contra. 


HoLcoms, J. 


In this case the order of sale issued by the clerk of the 
court on a decree of foreclosure of a real estate mortgage 
was addressed to the sheriff of the county in which the land 
was situated, commanding him to execute the decree by 
appraising, advertising and selling the real property 
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therein described, and make return of his proceedings as 
required by law. The writ was executed in the name of 
the sheriff to whom directed, by his deputy, who acted for 
the sheriff in all the subsequent steps taken after the issu- 
ance of the order, including the making of the return to the 
order of sale. It is argued that the proceedings thus had 
were irregular and erroneous, because the appraisement 
aud sale of the property were not made by the sheriff ‘to 
whom the order was directed, and that the sale should 
have been vacated and set aside on appellant’s motion in- 
terposed before confirmation. The objection is not well 
taken. The rule is that a deputy sheriff may assist in the 
appraisement of lands sold under an order of sale issued 
in pursuance of a decree of foreclosure addressed to the 
sheriff, conduct tre sale, or do any other act thereunder 
required of or to be performed by his principal in the exe- 
cution of the mandate of the court. All the decisions on 
the subject directly support or logically point to this con- 
clusion. Nebrasia Loan & Building Ass’n v. Marshall, 51 
Nebr., 534, 536; Johnson v. Colby, 52 Nebr., 327, 329; 
Hamer v. McKinley-Lanning Loan & Trust Co., 52 Nebr., 
705; Maginn v. Pickard, 57 Nebr., 642; Scottish-American 
Mortgage Co. v. Nye, 58 Nebr., 661; Carstens v. Eller, 60 
Nebr., 460; Passumpsic Savings Bank v. Maulick, 60 Nebr., 
469. 

But it is urged, if the deputy sheriff is permitted to take 
part in the appraisal of the property, that in the present 
case it is not shown the appraisement made and returned 
is his personal act, and for that reason it is invalid. The 
appraisal shows that it was made by “John McDonald, 
Sheriff, by Geo. W. Hill, Deputy,” and the two other ap- 
praisers. The distinction sought to be drawn is hypercrit- 
ical. It is manifest that Hill, as the deputy sheriff, is 
acting for and in the place of his principal, and with the 
other appraisers made the appraisement as his own act, by 
virtue of his office as deputy sheriff. He may, under the 
authorities heretofore cited, with the aid of two others 
called by him for that purpose, appraise the land about to 
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be sold; and it is altogether clear from the proceedings 
taken in pursuance of the order of sale, as disclosed by the 
record, that this is what was done. 

The order of confirmation should be, and therefore is, 


AFFIRMED. 


Marig BARGE v. GEorGE HASLAM.* 
FILED DECEMBER 18, 1901. No. 10,750. 
Commissioner’s opinion, Department No. 1. 


1. Judgment Non Obstante Veredicto. Where judgment has been 
entered notwithstanding the verdict, and the only finding of the 
trial court is that on the pleadings defendant is entitled to judg- 
ment, only the pleadings will be considered in deciding the 
rightfulness of the judgment. 


2. Promise of Marriage: SraTuTE or Fraups. A petition pleading 
that mutual oral promises to marry when plaintiff came of age 
were made in 1891, and that defendant many times between that 
date and November 25th, 1893, renewed ard acknowledged the 
contract, both orally and in writing, with an answer denying 
generally, and alleging an oral promise in 1890, and that plain- 
tiff was then only fifteen yéars old, and the promise void be- 
cause not in writing, and a reply admitting only that the mar- 
riage was not to take place until plaintiff came of age, and 
denying all other allegations, do not, when taken together, show 
a contract void under the statute of frauds. 


3. Verdict. While a verdict can not be taken to supply essential 
facts which are wanting in the pleadings, it must be taken, 
where parties go to trial without objection on that ground, 
to supply any lack of definiteness and precision in the allega- 
tion of facts which appear. 


Error from the district court for Dodge county. Tried 
below before MARSHALL, J. Reversed. 


Thomas M. Franse and Ole C. Anderson, for plaintiff in 
error: 


. The defendant answered, proceeded to trial and specu- 

lated as to a verdict. When the finding was adverse he 

asked for judgment non obstanie veredicto, on the ground 
*Rehearing allowed. Reversal sustained. 
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that the petition was open to a general demurrer. A court 
would hardly look with favor upon such practice. 

Mutual promises of marriage do not come within the 
statute of frauds. Short v. Stotts, 58 Ind., 29; Withers v.. 
Richardson, 5 T. B. Mon. [Ky.], 94, 17 Am. Dee., 44. They 
are expressly excepted by the Nebraska statute. Compiled 
Statutes, 1895, ch. 32, sec. 8. An express promise need not 
be shown. Rockafellow v. Newcomb, 57 Il1., 186; Wight- 
man v. Coates, 15 Mass., 1, S$ Am. Dec., (7. 

Assuming mutual promises of marriage to be within the 
statute of frauds, yet letters signed by the party to be 
charged are sufficient memoranda to take such a promise 
out of the statute. Fowler Lievator Co. v. Cottrell, 38 
Nebr., 512. 

Even if plaintiff’s petition was defective in not pleading 
. a written note or memorandum, this defect was cured by 
_the defendant’s answer, which supplied the defect. Hag- 

gard v. Wallen, 6 Nebr., 271. 


J. HE. Frick, Clark C. McNish and Andrew R. Oleson, 
contra. 


Argued orally by Fransc, for plaintiff in error; by .J/e- 
Nish and Prick, contra. 


HASTINGS, C. 

This is an action for breach of promise of marriage, in 
which the trial court rendered judgment for defendant and 
dismissed the action, notwithstanding a verdict for plain- 
tiff in the sum of $700. The final action of the trial court 
was in terms as follows: 

“On this 11th day of May, 1898, this cause came on for 
hearing upon the motion of the defendant for a judgment 
upon the pleadings notwithstanding the verdict of the jury, 
and the court being of opinion that the defendant is en- 
titled to judgment upon the statements in the said plead- 
ings, and being fully advised in the premises, does sustain 
_ said motion; to which ruling of the court the plaintiff at 


Ww 
Pes 
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the time duly excepted, and plaintiff is allowed 40 days 
in which to prepare and serve bill of exceptions. 

“Tt is therefore ordered, considered and adjudged by the 
court that the defendant, George Haslam, go hence without 
day, and recover of and from the plaintiff, Marie Barge, 
his costs herein expended, taxed at $2.10; to which judg- 
ment the plaintiff at the time duly excepted.” 

Counsel for defendant in error make some claim that 
this action of the court can be supported on the ground 
that there was no legal evidence submitted at the trial to 
support plaintiff’s cause of action, even if it is found that 
one was alleged. It does not seem possible that this judg- 
ment can be sustained on any such ground. It is true that 
defendant’s motion was to defer judgment on the verdict 
rendered, as well as to enter judgment for defendant non 
obstante veredicto. It is claimed on defendant’s behalf 
that, when the formal order to defer judgment on this ver- 
dict was entered, this, under section 439 of the Code, gave 
the court authority to pass upon the facts in the case, and 
render such judgment as was required upon the evidence 
submitted. A somewhat careful examination of the au- 
thorities cited by the defendant fails to uphold this con- 
tention. But it is not necessary to decide the point in this 
case. The learned trial court did not assume to pass on 
the facts, but only on the pleadings. It would seem that 
the only circumstances under which the court has author- 
ity to enter judgment without a verdict or finding to sup- 
port it, is when the pleadings on their face disclose a right 
to such judgment on the part of the successful contestant. 
The only finding made by the court here is that the defend- 
ant is “entitled to judgment upon the statements in the 
pleadings” and, unless that finding can be upheld, the 
judgment must be set aside. Only the pleadings, there- 
fore, will be examined, to determine as to whether or not 
this judgment should be affirmed. 

The petition alleges the residence of the defendant, un- 
der the name of George Haslam, in Dodge county, for 
many years; that on or about July 1, 1891, both being then , 
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unmarried, at his request the plaintiff promised to marry 
him and he to marry her; that the agreement was oral, and 
the marriage was to take place on plaintiff’s reaching 18 
years of age; that afterwards the defendant many times 
orally and in writing between July 1, 1891, and November 
25, 1893, renewed and acknowledged said contract; that 
plaintiff in reliance upon defendant’s promises remained 
single; that defendant, on November 25, 1893, married an- 
other; and that plaintiff was damaged in the sum of $20,- 
000. The answer denies every allegation not afterwards 
expressly admitted; admits an oral mutual agreement on 
July 1, 1890, instead of 1891, to marry, when plaintiff 
veached the age of 18 years; says that she was then of the 
age of 15 years, and neither the agreement nor any memo- 
randum of it was in writing. An allegation of a mutual 
abandonment of this agreement was made, but no evidence 
with relation to it seems to have been produced, and it was 
withdrawn, by the court’s instruction, from the jury, with 
no objection on defendant’s part. It is also alleged that 
plaintiff’s cause of action did not accrue within four years 
next before the commencement of this action. The reply 
denies all matter in the answer, except such as is after- 
wards admitted, admits that the marriage was not to take 
place until plaintiff had reached the age of 18 years, de- 
nies the plea of abandonment of the contract, and says 
that defendant’s pleas of the statute of frauds and of the 
statute of limitations constitute no defense. It seems 
clear that the finding of the trial court, that from the face 
of these pleadings the defendant was entitled to a judg- 
ment, can not be sustained. It is true that the petition 
alleges that the contract in question was not to be per- 
formed until plaintiff’s majority. It is also true that the 
answer alleges that plaintiff was then only 15 years old, 
but this allegation is not expressly admitted in the reply, 
and is therefore included in the general denial with which 
the reply opens. It would seem clear, therefore, that as 
to the statute of frauds the pleadings do not show a right 
of defendant to this judgment of dismissal. The weight 
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of authority seems in favor of the proposition that mutual 
promises to marry are within the inhibition of the provis- 
ion of the statute of frauds, avoiding contracts which by 
their terms are not to be performed within a year. Derby 
v. Phelps, 2 N. H., 515; Nichols v. Weaver, 7 Kan., 378; 
Uliman v. Meyer, 10 Fed. Rep., 241; Bishop, Contracts 
[2d ed.], sec. 1275; Browne, Statute of Frauds, sec. 272. 
However, directly against this view are Lewis v. Tapman, 
90 Md., 294, and Brick v. Gannar, 36 Hun [N. Y.], 52. 
While it is not conceded by plaintiff that the pleadings 
show plaintiff’s age to have been stated with substantial 
correctness in the answer, on the argument it is not denied 
that such is the case. 

The question remains whether the pleading is sufficient, 
liberally construed, as it must be after a verdict upholding 
it, to amount to a declaration of a subsequent and valid 
agreement within the time. Assuming that the original 
agreement of 1890 or 1891 was void in fact for the reason 
claimed by the defendant, does it sufficiently appear from 
plaintifi’s petition that a subsequent agreement in writing 
or orally to a similar effect, or a similar purpose, and in 
the same terms, was made, which was not within the stat- 
ute? In our opinion, while the petition would be entirely 
unavailing to sustain an assault by way of motion that it 
be made more specific, it would not be amenable to a gen- 
eral demurrer on the ground that it discloses only a con- 
tract void under the statute of frauds. Doubtless, if the 
pleader intended to rely on any subsequent agreements as 
the basis of his action, he could and would, on an applica- 
tion for that purpose, be compelled to state them more 
specifically than merely to say that they were the same as 
. a void one previously alleged; but where the defendant has 
gone to trial upon such allegations, and a jury has not only 
found in favor of the plaintiff, but has found specifically, 
and on defendant’s application, the facts which take the 
case out of the statute, it would seem that the judgment 
should not go in favor of the defendant merely because 
those facts are defectively stated in the petition. Of 
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course, it must be allowed that, if those facts are totally 
wanting in the pleadings, no amount of evidence can sup- 
ply them; but where the objection is merely that they are 
defectively alleged, and by way of a reference and an al- 
legation of a renewal in the same terms of a previously 
existing void agreement, judgment should not be rendered ~ 
non obstante verdicto. The statute of limitations does not 
appear, from the record, as a bar. A new promise, suffi- 
cient, when supported by a verdict, to prevent the statute 
from running is pleaded. Code of Civil Procedure, sec. 22. 

The conclusion of the learned trial court that the plead- 
ings disclose a right on defendant’s part to a judgment, 
being unsupported, it must be reversed. There appears to 
be in the record a motion for a new trial, which has never 
been acted upon. This became unimportant on the sustain- 
ing of defendant’s motion for a judgment. Defendant 
seems entitled to have this acted upon by the trial court, 
and it seems, therefore, impossible to direct the entry of 
any final judgment at this time. It is therefore recom- 
mended that the judgment of the trial court be reversed, 
and the cause be remanded for further proceedings. , 


Day and KirKParnrick, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed, and 
the cause remanded for further proceedings. 


REVERSED AND REMANDED. 


STATE OF NEBRASKA, EX REL. HERMAN GIESEKE ET AL., V. 
FRANK E. Moores, MAYOR, ET AL. 


Finep DECEMBER 18,1901. No. 12,246. 
Commissioner’s opinion, Department No. 1. 


1. Police: Fire DEPARTMENT. “The membership of either the police 
or fire department may be reduced by the board on economic 
grounds, and in such case men may be dismissed from the service 
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without a hearing and without an opportunity being given them 
to show cause against the order of dismissal.” Moores v. State, 
54 Nebr., 486. 


2. Evidence: Review. Judgment of the trial court will not be dis- 
turbed because contrary to the evidence, unless clearly wrong. 


Error from the district court for Douglas county. 
Tried below before SLABAUGH, J. A/firmed. 


John O. Yeiser, for plaintiffs in error. 
W. J. Connell, contra. 
Argued orally by counsel for both parties. 


Hastines, ©. 


Error from a denial of a writ of mandamus and judgment 
for costs against the relators. The only error urged is that 
the judgment of the trial court is contrary to the evidence. 
The: relators, six in number, procured from the district 
court of Douglas county, on their affidavits, an alternative 
writ of mandamus which required respondents, as mayor 
and chairman and members of the board of fire and police 
commissioners of the city of Omaha, to answer and show 
cause why a peremptory writ of mandamus should not 
issue commanding them to convene said board and restore 
and reinstate each of the relators to the position of mem- 
bers of the fire department of the city of Omaha, with all 
its rights, privileges and emoluments. The respondents 
answered, admitting that they were the mayor and mem- 
bers of the board; admitting that on February 27 the board 
adopted a resolution providing for a reduction of the force 
in the fire department for lack of funds; admitting that 
the chief of the fire department submitted a list of names 
of members of that department to be dropped, which in- 
cluded those of relators, and recommended that they, with 
others, be dismissed from the service, and one fire company’ 
disbanded, and admitted that this recommendation was 
adopted and the relators so dismissed. ‘hey allege that 
this action was taken in good faith; was necessitated for 
lack of funds, and done in conformity with the rules and 
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regulations of the board; admit that the dismissals were 
made without charges against the relators and without a 
hearing; deny that the board at the time knew that the 
fire department would not really be reduced during the 
year 1899; deny that it was not the purpose of respondents 
to reduce it; deny that the resolutions were a subterfuge 
for political purposes er any others; deny any intention of 
giving men of other political belief positions; but allege 
that the action was wholly without political purpose of any 
kind, and without any intention other than that set forth 
in the resolution. The affidavits on which the alternative 
writ was issued alleged that the action of the board in dis- 
missing the relators was contrary to law, in contravention 
of relators’ rights, and entirely void; but that relators, in 
consequence, were deprived of their positions and refused 
reinstatement; that the maintenance of the fire department 
at its full previous membership was necessary to the city 
of Omaha; that this fact was well known to the members 
of the board of fire and police commissioners; that the 
board had no intention at the time that the affiants were 
discharged to actually and permanently reduce the number 
of men employed; that the.action of the board was a mere 
subterfuge to dispense with the services of capable men to 
the end that persons of the same political faith as the 
members of the board might be employed; that less than 30 
days after relators’ discharge their places were filled by 
other men, who have since been continued as members of 
the fire department; that the right to discharge relators 
depended upon the lack of funds; that upon a restoration 
within 30 days of said department, to its full ‘force, as it was 
before January 27, 1899, relators became entitled to rein- 
statement under the law, and that relators were, when dis- 
charged, receiving a salary of $70 per month, which has 
since then been wholly refused them. December 21, 1900, 
trial was had in the court, and January 19, 1901, a general 
finding for respondents was made, and that relators were 
not entitled to a peremptory writ, and the action was ad- 
judged to be dismissed and the costs taxed to relators. 
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It is conceded that if the action of the board was in good 
faith, for the accomplishment of a necessary reduction of 
expenses, and was carried out without partiality, under the 
decision of Moores v. State, 54 Nebr., 486, it would be law- 
ful. The question, therefore, is simply whether relators 
have produced enough evidence to impeach the good faith 
of the council. On the face of the record, as we have it, it 
would seem that the action of the trial court must be af- 
firmed. The only evidence given here tending to indicate 
bad faith is the fact that the relator McGreal swears 
that as the result of his inquiries he had learned 
that the appointees of the board, for some time prior and 
subsequent to relators’ discharge, were practically all Re- 
publican and that the politics of the men discharged were 
“supposed” to be all Fusionist. It also appears that a num-— 
ber of nen were appointed during the five or six months 
following the relators’ discharge; but whether to keep up 
the force to the number-at which it was prior to relators’ 

“discharge, or whether it was in place of other employees 
resigned or dismissed, does not appear. The deposition 
of P. W. Birkhauser is cited by plaintiff’s brief as showing 
directly that political reasons dictated the action taken in 
relators’ discharge. This deposition is referred to in the 
bill of exceptions, but is not incorporated in it, does not 
appear there, and we can not find it anywhere in the rec- 
ord. The respondents, on their part, positively assert that 
the adoption of the ‘resolution reducing the force was in. 
good faith, was rendered necessary by the financial condi- 
tion of the city, and that politics had nothing to do with 
either the discharge of relators or the previous or subse- 
quent appointments by the board, and that the subsequent 
appointments became necessary because of resignations 
and dismissals. It is impossible to say, upon this testi- 
mony, that the trial court was wrong in dismissing the 
action of relators. : 

It is recommended that the judgment be affirmed. 


Day and Kirkpatrick, CC., concur. 
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By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
Norvat, C. J. 


I concur in the judgment just rendered solely on the 
eround that the question was determined by the majority 
of the court in Jfoores v. State, 54 Nebr., 486. 


Georce B. DARR, APPELLEE, V. JOHN WISNER ET AL., 
APPELLANTS. 


FiLep DrceMBER 18, 1901. No. 10,681. 
Commissioner’s opinion, Department No. 1. 


1. Tax Foreclosure: EVIDENCE: CERTIFICATE: BuRDEN. Where a lien 
is sought to be foreclosed for general taxes, the tax sale cer- 
tificate is prima fucie evidence that the statutes in reference 
to the levy and assessment of the taxes and the sale for their 
non-payment have been complied with, and the burden of show- 
ing irregularities is upon the party asserting such fact. . Merrill 
vy. Wright, 41 Nebr., 351, overruled. 


2. Issue: Levy: ASSESSMENT: PRESUMPTION. Where the levy and as- 
sessment are disputed by the pleadings, the presentation of a 
tax receipt alone does not raise any presumption in favor of 
the regularity of the assessment or levy of the taxes for which 
it calls. : 


3. Tax Lien: ForECLosURE: LimiTATION.- An action to foreclose a tax 
lien is barred within five years after the time to redeem from the 
tax sale has expired. Alexander v. Thacker, 43 Nebr., 494, fol- 
lowed. 


APppraL from the district court for Dawson county 
Heard below before SULLIVAN, J. Affirmed in part. 


E. A. Cook, for appellants. 
Henry D. Rhea, contra. 


Argued orally by Cook, for appellants, 
24 
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Day, C. 


On April 15, 1898, George B. Darr commenced this suit 
in the district court of Dawson county against John Wis- 
ner and others to foreclose a lien claimed by virtue of a 
tax-sale certificate issued to him by the county treasurer 
of Dawson county. The trial resuited in a finding and de- 
cree in favor of the plaintiff, to review which the defend- 
ants have brought the case to this. court by appeal. In 
substance, the petition alleged the purchase of the premises 
at public tax sale held November 7, 1892, from the county 
treasurer; the ownership of the property by the defend- 
ants; the assessment and levy of the taxes; that the same 
were due, delinquent and unpaid; the delivery of the tax- 
sale certificate to the plaintiff ; and the subsequent payment 
by plaintiff of the taxes assessed and levied upon the prop- 
erty for the years 1892 and 1893. The answer admitted 
the ownership of the premises, and denied each and every 
other allegation of the petition. The only evidence to sup- 
port the finding and decree of the court was the introduc- 
tion of the criginal tax-sale certificate issned by tle county 
treasuccr to plaintiff, and the tax receipts for the payment 
of taxes for the years 1892 and 1893. These were received 
over the objection of the defendants. From the remarks 
of the court upon the trial, it is evident that the court re- 
ceived the evidence upon the theory that the original tax- 
sale certificate, as well as the tax receipts for the subse- 
quent years, were sufficient proof, until contradicted, of 
the facts put in issue by the answer. In this the court 
erred as to the tax receipts. The taxes for which the prem- 
ises were sold were general taxes, and the introduction of 
the tax-sale certificate was presumptive evidence of the 
regularity of all prior proceedings leading up to the issu- 
ance of the certificate. Section 116 of chapter 77 of article 
1 of the Compiled Statutes of 1901 provides as follows: 
“The purchaser of any tract of land sold by the county 
treasurer far taxes, will be entitled to a certificate in writ- 
ing, describing the land so purchased, the sum paid. and 
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the time when the purchaser will be entitled to a deed, 
which certificate shall be signed by the treasurer, in his 
official capacity, and shall be presumptive evidence of the 
regularity of all prior proceedings,” etc. In Leavitt v. 
Bell, 55 Nebr., 58, it is said, quoting from syllabus: 
“Where a lien is sought:to be enforced for general taxes, 
the presumption is that the statute in reference to the levy 
and assessment of the taxes and to the sale of the real 
estate for their non-payment has been complied with; and 
the burden of showing irregularities, or that the tax is void, 
is upon the party asserting such fact.” The presentation 
of the tax receipts for the taxes for 1892 and 1893 did not 
raise any presumption of the regularity of the assessment 
or levy of taxes called for by the receipts. This being one 
of the issues raised by the pleadings, proof of all the steps 
showing a valid assessment and levy should have been 
made. This precise question has been before this court 
in Adams v. Osgood, 55 Nebr., 766, wherein it is said: “A 
tax receipt is not sufficient to establish the fact of the levy 
or assessment of taxes when such levy or assessment is 
disputed in the pleadings.” Milley r. Hurford; 13 Nebr., 
13; Merrill v. Wright, 41 Nebr., 351. 

It is urged by the appellant that the action can not be 
maintained because it was not brought within five years 
from the date of the issuance of the tax-sale certificate, and 
section 180 of chapter 77 of the Comviled Statutes is cited 
_ in support of this contention. That section provides as 
follows: “If the owner of any such certificate shall fail or 
neglect either to demand a deed thereon, or to commence 
an action for the foreclosure of the same, as provided in 
the preceding sections, within five years from the date 
thereof, the same shall cease to be valid or of any force 
whatever, either as against the person holding or owning 
the title adverse thereto, and all other persons, and as 
against the state, county, and all other municipal subdivis- 
ions thereof.” The terms of the statute appear to the mind 
of the writer to support appellant’s contention, and were 
the question a new one, we would hold that ‘the action . 
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should be brought within five years from the date of the 
certificate; but by repeated decisions of this court the rule 
is well established, and is so recognized by the profession, 
that an action to foreclose a tax lien is barred within five 
years after the time to redeem from the tax sale has ex- 
pired. Alexander v. Thacker, 43 Nebr., 494; Alexander v. 
Wilcox, 30 Nebr., 793; Alexander v. Shaffer, 38 Nebr., 812; 
Black v. Leonard, 33 Nebr., 745. 

It follows from what has been said that the plaintiff was 
entitled to a decree of foreclosure for the amount of the 
tax certificate, $5.16, together with the interest thereon, 
but was not entitled to a decree, under the proofs made, 
for the amount represented by the tax receipts for the 
years 1892 and 1893. The record shows that plaintiff’s 
counsel was proceeding upon the correct method of prov- 
ing his case, but the testimony was rejected by the trial 
court as unnecessary. In view of this, we think that plain- 
tiff should not be burdened with the costs. 

We therefore recommend that unless the plaintiff file 
with this court within thirty days an election to take a 
new trial, a decree of foreclosure be entered in favor of the 
plaintiff for $10.86, with costs, and an attorney’s fee of 
$1.08. 


Hastineés and KIRKPATRICK, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, a decree of foreclosure will be entered in favor of 
the plaintiff for $10.86 and costs, and attorney’s fee taxed 
at $1.08, unless the plaintiff within thirty days file with the 
clerk of this court his election to take a new trial. This 
opinion is in conflict with the views expressed on the 
same point in Merrill v. Wright, 41 Nebr., 351, and the lat- 
ter case, being regarded as erroneous, is overruled. 


JUDGMENT ACCORDINGLY. 
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NepraskaA NATIONAL BANK FT AL., APPELLEES, v. F. M. 
HALLOWELL ET AL., APPELLEES, AND KEsr: ry OPERA 
House COMPANY ET AL., APPELLANTS. 


FILED DECEMBER 18, 1901. No. 9,689. 


Commissioner’s opinion, Department No. 1. 


1. Appeal: ERROR IN PROCEDURE. In a case brought to this court on 
appeal, alleged errors of the trial court in its rulings on ques- 
tions of procedure arising during the progress of the trial will 
not be examined. 


2. Creditors’ Suit: ALLEGATION. In a creditors’ suit, where no re- 
ceiver has been appointed or asked for, it is not necessary to 
allege that the suit is brought on behalf of all creditors who 
desire to join and contribute to the expense. 


3, —--—-—: FRAUDULENT CONVEYANCE: In a creditors’ suit brought 
to set aside a fraudulent conveyance, a petition wherein it is 
alleged that the grantor fraudulently conveyed the property 
with the intent to place it beyond the reach of his creditors, 
and that the conveyance was made without consideration, 
statés a cause of action, without alleging that the grantee had 
knowledge of or participated in the fraud. 


4, ——_—-: ——-——. In a creditors’ suit brought to set aside a 
fraudulent conveyance, return of execution nulla ‘bona is con- 
clusive of the question that the creditor has exhausted his legal 
remedy, and an answer which alleges that the debtor had prop- 
erty subject to levy upon execution, in the absence of an allega- 
tion of fraud or collusion on the part of the sheriff, does not 
state a defense. 


5. Judgment Creditors: CONSOLIDATION: PRIORITIES: PRORATING. 
Certain judgment creditors consented to a consolidation of 
their various bills, no order being at the time made or re- 
quested determining their respective priorities, and thereafter 
all shared in the prosecution and expense of such consolidated 
suit. Held, That it does not affirmatively appear that the trial 
court erred in requiring such creditors to prorate in the pro- 
ceeds of the suit. 


APPEAL from the district court for Buffalo county. 
Heard below before SULLIVAN, J. Affirmed. 


Action by the Nebraska National Bank and others 
against Florentius M. Hallowell and others, with which 
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other actions against the same defendants were consoli- 
dated, and in which certain creditors of such defendants in- 
tervened to set aside certain fraudulent conveyances and 
for other relief. 


Marston & Marston, Francis G. Hamer, B.C. and H. V. 
Calkins, William Gaslin, Willis L. Hand and Richard A. 
Moore, for appellants. 


Dryden & Main, Willis D. Oldhum, B. O. Hostetler, 
Bartlett & Baldrige and Wharton & Baird, contra. 


KIRKPATRICK, C. 


On the 26th day of November, 1895, the Rock Island 
National Bank recovered a judgment against the Kearney 
Opera House Company and Rollin L. Downing et al., in 
the district court for Buffalo county, for $5,236.66. On 
the same day the First National Bank of Negaunee re- 
covered a judgment against the same defendants for $3,051. 
Executions were issued upon each of these judgments and 
returned unsatisfied, and on January 10, 1896, the Rock 
Island National Bank and the First National Bank of 
Negaunee filed a creditors’ bill in the district court for 
Butfalo county against the Kearney Opera House Company 
and others, and joined as defendants a large number of 
persons who were charged to be fraudulent grantees of the 
principal defendants. On January 11, 1896, the First Na- 
tional Bank of Elm Creek, Nebraska, recovered a judgment 
against R. L. Downing by confession, and on January 14, 
1896, a transcript of this judgment was filed in the dis- 
trict court, and an execution thereon returned unsatisfied ; 
and on January 17, 1896, the bank filed a creditors’ bill 
against IK. L. Downing and his wife, Nancy Downing, to 
set aside certain conveyances made by R. L. Downing and 
his wife. On March 31, 1896, the Nebraska National Bank 
of Omaha recovered a judgment against Florentius M. Hal- 
lowell, R. L. Downing and others, in the district court for 
Douglas county, for $10,000, and on April 2, 1896, a tran- 
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script of this judgment was filed in the office of the clerk 
of the district court for Buffalo county, and on the same 
day an execution was issued, which was subsequently re- 
turned unsatisfied for want of property on which to levy. 
On April 6, 1896, the Nebraska National Bank filed a credi- 
tors’ bill in the district court for Buffalo county against 
Florentius M. Hallowel! and the other defendants, joining 
with them a large number of defendants who were charged 
to be fraudulent grantees of the principal defendants. On 
March 30, 1896, Lyman Cary, treasurer of Buffalo county, 
Nebraska, filed in the district court his application for per- 
mission to intervene in the creditors’ suit of the Rock 
Island National Bank et al., against the Kearney Opera 
House Company et al., and on the same day filed his 
answer and cross-petition, setting up that on March 10, 
1896, he obtained a judgment in the district court for 
Buffalo county against the Kearney National Bank, R. L. 
Downing et al., for $14,342.04; that on March 16, 1896, he 
issued an execution thereon, which was subsequently re- 
turned unsatisfied for want of property to levy on. Subse- 
quently, and on May 24, 1897, Lyman Cary, treasurer, in- 
tervened, and filed a cross-petition in the case of the Ne 
braska National Bank of Omaha against Hallowell et al., 
setting up the recovery of the same judgment. On June 17, 
1896, the National Bank of the Republic, of New York, 
filed its cross-petition of intervention in the case of the 
Rock Island National Bank and the First National Bank 
of Negaunee, against the Kearney Opera House Company 
et al., setting up the recovery of a judgment in the circuit 
court of the United States for the district of Nebraska in 
the sum of $23,946.35, against R. L. Downing et al., the 
date on which the judgment was entered not appearing 
from the record. On May 15, 1896, an execution was duly 
issued on this judgment out of the circuit court of the 
United States, which was subsequently, by the marshal, 
returned unsatisfied for want of property on which to levy. 
Subsequently to that date a transcript of said judgment 
was filed in the district court for Buffalo county, and an 
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execution issued thereon returned unsatisfied. On Febru- 
ary 25, 1896, the First National Bank of Waupun re- 
covered a judgment against the Kearney Opera House Com- 
pany, Florentius M. Hallowell et al., in the district court 
for Buffalo county, for $1,070, and on January 16, 1896, it 
recovered a judgment against the same defendants for $3,- 
248.21. A transcript of this last mentioned judgment was 
duly filed in the district court for Buffalo county; execu- 
tions were issued on said judgments and returned unsatis- 
fied; and on June 17, 1896, said First National Bank of 
Waupun filed its petition of intervention in the case of the 
Rock Island National Bank and the First National Bank 
of Negaunee et al,, against the Kearney Opera House Com- 
pany et al. On July 17, 1896, the National Bank of the 
Republic, of New York, also filed its petition of interven- 
tion in the case of the Nebraska National Bank of Omaha 
against Florentius M. Hallowell et al., setting up the same 
facts as in its petition in the case of the Rock Island Na- 
tional Bank et al., against the Kearney Opera House Com- 
pany et al. The petitions and cross-petitions of the various 
parties mentioned alleged many fraudulent conveyances 
made by the judgment debtors, which were asked to be set 
aside. Demurrers to the various petitions and cross-peti- 
tions were filed by defendants Maren D. and Frank H. 
Morrison, and Nancy Downing and R. L. Downing Lumber 
Company, setting up misjoinder, failure to state facts sufii- 
cient to constitute a cause of action, and, as to Lyman 
Cary, treasurer, that court had no jurisdiction, and that 
no order had been made by the court permitting the treas- 
urer to intervene. These demurrers were all subsequently 
overruled by the court; answers were filed by the defend- 
ants, and replies were filed by the plaintiffs and the various 
cross-petitioners. On May 24, 1897, by order of the district 
court, made by agreement of all parties, the cases were con- 
solidated under the title of “Nebraska National Bank of 
Omaha v. Florentius M. Hallowell et al.” 

Numerous errors are alleged by counsel for the various 
parties, but they may be summarized as follows: (1) That 
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there was a misjoinder of parties; (2) that no order was 
made by the court permitting Lyman Cary to intervene; 
(3) the refusal of the court to impanel a jury at the request 
of certain of the defendants; (4) the refusal of the court to 
make special findings; (5) that the court erred in refusing 
to grant a continuance at the request of certain of the 
defendants; (6) that the various petitions and cross-peti- 
tions fail to state facts sufficient to constitute a cause of 
action, in this, that the petitions did not allege that the 
actions were brought for all the creditors, and that there 
was no allegation that certain of the grantees participated 
in the fraud of their grantors; (7) that the court erred 
in sustaining demurrers to that portion of defendants’ 
answers which pleaded that the Kearney Opera House 
Company had sufficient property out of which the judgment 
could have been made; (8) that there was not sufficient 
evidence to sustain the judgment and findings of the trial 
court; (9) that the court erred in allowing the various 
plaintiffs and cross-petitioners liens of equal priority on 
whatsoever proceeds might be realized from a sale of the 
property uncovered. ; 

Of the first five errors complained of, it may be said that 
they relate to rulings of the trial court on questions of 
procedure arising during the progress of the trial, and can 
only be regarded as errors of law occurring at the trial, 
and as such ¢an not be presented to or considered by this 
court on appeal. It is the established rule of this court 
that rulings of the trial court purely interlocutory in their 
nature can only be reviewed by proceedings in error. In 
the case of Lowe v. Riley, 57 Nebr., 252, this court said: 
“Again, if the district court erred in denying appellants a 
jury for a trial of the issues in this proceeding, that was 
an error of law which oc¢urred at the trial, and can not 
be reviewed on appeal, but only on petition in error.” The 
same principle is announced in Ainsworth v. Taylor, 53 
Nebr., 484; Alling v. Nelson, 55 Nebr., 161; Village of 
Syracuse v. Mapes, 55 Nebr., 738; and Frenzer v. Phillips, 
57 Nebr., 229. The case at bar having been brought to this 
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court by appeal, does not present these questions, and they 
will not be considered. The remaining assignments will be 
considered in the order named. . 

It is contended that the various petitions and cross-peti- 
tions fail to state facts sufficient to constitute a cause of 
action, because they do not allege that the actions were 
brought in behalf of all the creditors, and because there are 
no allegations that certain of the grantees participated in 
the fraud of their grantors. We are unable to find reasons 
in support of the contention that the petitions must allege 
that the suits were brought for the benefit of all the credi- 
tors, and our attention has not been called by counsel to 
any authority holding, in a case such as the case at bar, 
where no receiver has been asked for or appointed, that 
such an allegation is necessary. As regards the second con- 
tention, it must be regarded as the settled rule in this state 
that, where the petition alleges that the grantor fraudu- 
lently made the conveyance for the purpose of hindering 
and delaying his creditors in the collection of their debts, 
and that the conveyance was made without consideration, 
the pleading states a cause of action, notwithstanding it 
fails to allege that the grantee had knowledge of or par- 
ticipated in the fraud. Wait, Fraudulent Conveyances [3d 
ed.], sec. 200; farrington v. Stone, 35 Nebr., 456. Meas- 
ured by this rule, it will be found that each of the petitions 
and cross-petitions states a cause of action. 

Some of the petitions, regarding certain conveyances 
made, failed to state that the grantee had knowledge of or 
participated in the fraud of the grantor. But each of such 
petitions contained an allegation that the conveyances were 
made by the grantors for the purpose of hindering, delay- 
ing and defrauding their creditors in the collection of their 
debts, and that the conveyances were made without con- 
sideration. Regarding the conveyance to the R. L. Down- 
ing Lumber Company, it is alleged that the R. L. Downing 
Lumber Company was organized for the purpose of taking 
and holding property of R. L. Downing, and for the pur- 
pose of permitting the said R. L. Downing to continue in . 
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business as a lumber merchant without subjecting his’ 
property to the payment of his debts, and that. none of the 
stockholders had any interest in the corporation except R. 
L. Downing; and, in addition to this, it was alleged that 
each of the conveyances was made wholly without consider- 
ation, and for the purpose of hindering and delaying his 
creditors in the collection of their debts, and that this 
fraudulent purpose was well known to said grantees, and 
that the “said grantees hold the title to said premises in 
‘trust for said grantors as aforesaid, who are the real and 
true owners of the said premises.” The effect of these al- 
legations is, among other things, to charge that the prop- 
erty is still the property of the debtor R. L. Downing, and 
that it has been so conveyed as to place it beyond the reath 
of an ordiary execution on a judgment at law, and for 
that reason states a ground for equitable relief. Regard- 
ing the conveyance to George H. Downing, it is alleged that 
the conveyance was unlawfully and fraudulently made on 
the part of the grantors, and that said George H. Downing 
well knew of the fraudulent purpose of said conveyance, 
and that the same was made without any consideration. It 
is a Statutory rule of construction in this state that, where 
a pleading is assailed upon the ground that it does not 
state facts sufficient to constitute a cause of action, it shall 
be liberally construed. Code of Civil Procedure, sec. 121; 
Hartzell v, McClurg, 54 Nebr., 313. , 
It is contended on the part of appellants that executions 
issued on the various judgments and placed in the hands of . 
the sheriff of Buffalo county were returned by the direction 
of the judgment creditors, and that at the time the Kearney 
Opera House Company had property subject to execution 
out of which the judgment could have been made. The 
rule seems to be founded in reason that in a judgment credi- 
tors’ bill to set aside a fraudulent conveyance, the return 
of the sheriff to the execution upon the judgment nulla 
bona is conclusive of the fact that the creditor has ex- 
hausted his legal remedies. It would be of no avail to ask 
him to do more than this. He has no means of satisfying 
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his judgment except by an execution at law; and if he has 
procured an execution to be issued, and placed it in the 
hands of the proper officer, and the same has been returned 
by the officer nulla bona, the creditor has done all that he 
can be asked to do. The rule seems to be settled by the 
great weight of authority that to sustain a creditors’ bill 
to set aside a fraudulent conveyance it is only necessary to 
show that the execution has been issued on the judgment, 
and returned by the proper officer nulla bona; and that the 
return of the officer can not be inquired into in the credi- 
tors’ suit, but that the remedy is by a direct proceeding in 
the court out of which the execution issued, or by an action 
against the officer. Weil v. Lankins, 3 Nebr., 384; Jones 
v. Green, 1 Wall. [U. 8.], 330; William Wright Co. v. 
Frazer, 66 N. W. Rep. [Mich.], 954. Waite, Fraudulent 
Conveyances [3d ed.], section 74, says: “In cases where 
fraud is established, the creditor does not claim through 
the debtor, but adversely to him, and by a paramount title, 
which overreaches and annuls the fraudulent conveyance 
or judgment by which the debtor himself would be estopped. 
It follows, from the principles suggested, that a judgment 
obtained without fraud or collusion, and which concludes 
the debtor, whether rendered upon default, by confession 
or after contestation, is, upon all questions affecting the 
title to his property, conclusive evidence against his credi- 
tors, to establish, first, the relation of creditor and debtor 
between the parties to the record, and secondly, the amount 
of the indebtedness. This principle is assumed in the New 
York statute in relation to creditors’ bills, and is so de- 
cided in Rogers v. Rogers [3 Pai. Ch., N. Y., 379]. The 
execution issued upon the judgment shows that the remedy 
afforded at law has been pursued, and of course is the 
highest evidence of the fact. The return shows whether the 
remedy has proved effectual or not, and, because of the 
embarrassments which would attend any other rule, the 
return is generally considered to be conclusive. The court 
will not ordinarily entertain inquiries as to the diligence 
of the officer in endeavoring to find property upon which — 
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to levy,”—citing Jones v. Green, supra. In the case of 
Illinois Malleable Iron Co. v. Graham, 55 Til. App., 266, 
decided in 1894, the third paragraph of the syllabus is as 
follows: “A return made by the sheriff which recites that 
a personal demand has been made and no property turned 
out or found, is the highest evidence the law affords of the 
fact that the legal remedies of the plaintiff have been ex- 
hausted, and is a sufficient return to confer jurisdiction in 
equity to maintain a creditors’ bul.” Appellants complain 
that the return is not sufficient, on the ground that it ap- 
pears that the return was made at the request of plaintiffs’ 
attorney. This alone is not sufficient to invalidate the 
return, if the sheriff has made a bona-fide attempt to ascer- 
tain if there is any property upon which to levy, and the 
attempt has failed. It appears that he did this. In Illinois 
Malleable Iron Co. v. Graham, supra, it is said: “There 
must be a bona-fide effort on the part of the sheriff to 
satisfy the execution, and after a demand upon the execu-| 
tion debtor for, and a refusal by him to turn out property to 
satisfy the debt, the superadded fact that the return was 
hastened by the direction of the plaintiff does not affect the 
foree or validity of the sheritf’s official return.” In Platt 
v. Cadwell, 9 Pai. Ch. [N. Y.], 386, it is said: “If the re- 
turn of the sheriff in such a case [creditors’ bill] is irregu- 
lar, the remedy of the defendant is to apply to the court of 
law to set aside the return for irregularity,” and further, 
that a chancery court would stay the proceedings upon the 
creditors’ bill for a reasonable time, to enable the defend- 
ant to apply to the court of law to set aside the sheriff’s 
return upon the execution, where there is a reasonable 
probability that the court of law will grant such applica- 
tion. It follows, therefore, that the court did not err in 
sustaining the demurrers to that portion of the answers 
of appellants which pleaded that the Kearney Opera House 
Company had property subject to execution. 
It is contended that there is not sufficient eviderice to 
sustain the findings and judgment of the trial court. An ex- 
tended discussion of the evidence heard by the trial court 
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would be of no material advantage. We have read all the 
evidence preserved in the bill of exceptions, and conclude 
that the findings are supported by sufficient competent evi- 
dence. Under the rule in this state the question on appeal 
is not whether the preponderance of the evidence is in favor 
of or against the findings of the lower court, but simply 
whether there is sufficient competent evidence to sustain 
the findings. While the evidence is not of as satisfying a 
character as it might be, yet we are unable to say that it 
does not support the findings made by the trial court. 

This leaves for consideration the correctness of the rul- 
ing of the trial court in directing that the proceeds result- 
ing from the sale of the property uncovered should be pro- 
rated among the various creditors in proportion to the 
amount of their judgments. It is contended with much 
earnestness and ability by counsel for certain of the ap- 
pellees that the court erred in its order requiring the 
various petitioners and cross-petitioners to prorate in 
whatever proceeds might be realized from the sale of the 
property uncovered. In answer to this contention, counsel 
for the other appellees say that this question is not before ~ 
this court; that no bill of exceptions has been settled or 
allowed upon that question; that no cross-appeal has been 
filed; and that the appellees complaining can not accept 
the decree of the trial court in part and reject it in part, 
and appeal. These objections seem not to be well taken. 
An examination of the record discloses that the Nebraska 
National Bank of Omaha, the Rock Island National Bank, 
and the First National Bank of Negaunee filed in this 
court, within proper time, a notice of cross-appeal, and a 
brief in support of their appeal from that part of the judg- 
ment requiring the various creditors to prorate. This is 
sufficient to present the question to this court for considera- 
tion. 

As to judgment creditors who bring individual suits, and 
prosecute them to judgment on their own account and 
solely at their own expense, the rule may be regarded as 
settled that the creditor first in point of time in the com- 
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mencement of his suit is entitled to priority. The reason 
of this rule seems to be that creditors who, by superior dili- 
gence, prosecute creditors’ bills and uncover property 
fraudulently conveyed, should be first paid. With this 
rule, so far as applicable, we find no fault. But the rule 
ought not to be extended beyond the reason for its exist- 
ence. A creditor, in addition to filing his bill, must prose- 
cute his action. Indeed, if he proceeds no further than 
filing his bill, there would be no proceeds to divide. He 
must do more. He must uncover property; he must pro- 
cure fraudulent conveyances to be set aside to entitle him 
to reward and priority. There can be no doubt that the 
rule in question has no application in cases where a re- 
ceiver has been appointed, who has taken possession of the 
property; or where the property, for other reasons, is in 
the hands of the court for distribution. In re Howard, 9 
Wall. [U. 8.], 175. Again, the rule has no application in 
a general crediters’ bill, where suit is brought by one credi- 
tor on behalf of himself and all others who wish to join and 
contribute to the expenses of the litigation. Beach, in his | 
Modern Equity Practice, section 576, says: “Where a bill 
is filed by judgment creditors in behalf of all judgment 
creditors to reach property which could not be effectively 
reached at law, and no order is made requiring others to 
intervene by a certain time or be barred of their rights, all 
judgment creditors who choose to intervene, even though 
not until after an interlocutory decree ordering a sale, are 
entitled to share ratably with the complainants in the pro- 
ceedings.” In this case separate bills were filed by the 
three creditors who complain of the action of the court. 
Long before the trial of the cause, and, so far as disclosed 
by the record, before any other action was taken by such 
creditors, all of the petitions and cross-petitions of various 
other creditors were, by agreement of all, and by order of 
the court, consolidated into one action. To this order no 
exceptions were taken by any of the creditors. The court 
made no order respecting priorities, nor was such. order 
requested by the creditors complaining. If the latter, or 
any of them, had, at the time, objected to the order of con- 
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solidation, or had then requested the court to determine 
their respective priorities, it would undoubtedly have been 
the duty of the court to fix the priorities or decline to con- 
solidate the cases. Such was the ruling in the case of 
Monroe v. Lewald, 12 8. E. Rep. [N. Car.], 287, where it is 
said: “In a general creditors’ bill, all of the creditors 
should be permitted to come in and be made parties. 
In a judgment creditors’ bill this is not required, and 
it may be instituted by one or any number of cred- 
itors who may choose to unite. They may invite others 
to come in and join them in the prosecution of the suit, but 
unless they do so the court can not, by compelling in proper 
cases the joinder of new parties, or by consolidating the 
action with other proceedings, deprive the original suitors, 
or those who have with their consent united with them, of 
any priorities they may have acquired by their superior 
vigilance.” Upon principle it seems clear to us that these 
creditors complaining, by permitting the consolidation 
without objection, and without having the question of 
their priorities determined, are in exactly the same position 
as if each, in filing his bill, had extended a general invita- 
tion to all creditors to come and join with him in the suit, 
- each paying his proportionate share of the expenses of the 
litigation. Suppose, as illustration, that the Nebraska 
National Bank of Omaha, which was the first creditor to 
file its bill, had, after doing so, taken no other or further 
steps in the prosecution of its case, and after the cases were 
consolidated preparations were begun to take testimony 
and prepare for trial. Suppose, then, it had rested on its 
oars, not called a single witness, made no effort to uncover 
fraud in the conveyances mentioned in the petition, will 
any one contend that, when the result was reached, it would 
be entitled to have its claim first paid to the ex- 
clusion of the other creditors who, by diligence, had 
secured results? So far as this record discloses, we may 
presume that such was the fact. We are unable to point 
out from the record the name of a single witness called by 
the Nebraska National Bank of Omaha. We are unable to 
determine what, if any, depositions were taken by its au- 
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thority or at its expense. There is nothing in the record 
to disclose what was done by this particular creditor, if 
anything, to accomplish the result for which all were striv- 
ing. This is a very important and a very expensive suit. 
A large amount of testimony was taken, some of it in dis- 
tant parts of the country; and many days were consumed in 
the actual trial of the cause. It was of very material 
benefit and advantage to the three complaining creditors, as 
well as to all othérs, to have the various petitions and 
cross-petitions consolidated, and tried as one action. If 
there had been no consolidation, the costs and expenses of 
each of the complaining creditors might have amounted to 
as much as the costs of the consolidated suit. The county 
treasurer and many other of the creditors, aside from those 
complaining, contributed to the result by employing able 
counsel, and by payment of costs and expenses of the liti- 
gation. If the contention of the complainants is to be 
sustained, then none of the other creditors is to receive 
anything. It is not difficult to conceive that the interven- 
ing creditors consented to the consolidation believing that 
they were to share pro rata in the proceeds, and that the 
complaining creditors consented to the consolidation be- 
lieving that the interveners, joining with them, would con- 
tribute materially to.a successful termination of the suit; 
otherwise there would have been nothing to gain by any of 
the parties, and each would have preferred severally to 
prosecute his own action. Is it reasonable to suppose that 
the other creditors would have come in and furnished 
nioney and counsel to secure results, knowing that, if the © 
suit was successful, they would receive nothing? If the 
complaining creditors, at the time the suggestion to con- 
solidate was made, had secured an order that by such con- 
solidation they should not lose their priorities, the inter- 
vening creditors would then have been in a position to de- 
cide whether they would submit to the consolidation or 
remain aloof, and adopt other legitimate means to secure 
the satisfaction of their claims, assuming an attitude of 
hostility to, instead of co-operation with, the creditors com- 
25 
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plaining; and it is not possible to foretell but that this 
would have resulted in defeat to the complaining creditors. 
When the order to consolidate was made, these creditors 
should have spoken. They said nothing, but maintained 
what to them doubtless seemed a discreet silence. Many 
times actions or silence may speak louder than words. By 
remaining silent,and accepting the aid and benefit of money 
and counsel of other creditors, they, in effect, extended an 
invitation to such creditors to come in and share in the 
expenses and proceeds. Having kept silent when they 
should have spoken, equity will not permit them to speak 
now. They have, by their own acts, lost their right to any 
priority to which they might otherwise have been entitled. 
The trial court, upon this branch of the case, found as fol- 
lows: “Upon the question of the respective rights of the 
plaintiff and cross-petitioners to the proceeds of the sale of 
the property herein mentioned, the court finds that the 
plaintiff and cross-petitioners had been acting together in 
the prosecution of this suit; that some of said parties have 
paid and incurred much greater expense than others in the 
prosecution of this action, and that the work of some has 
, not only been for the benefit of themselves, but for the 
benefit of others; that the court can.not ascertain and re- 
pay the expenses so expended, and for that reason finds 
that the said parties first beginning action to set aside the 
‘transfers are not entitled to have their debts paid first; 
and it is therefore considered, adjudged and decreed that 
from the proceeds of the sale of the property the parties 
shall be paid pro rata, according to the amount herein 
found to be due each of them from each defendant, and 
that the cost heretofore advanced in this case for the taking 
.of depositions and witness fees expended in taking such 
depositions shall not be taxed.” This judgment of the trial 
court is presumed to be correct, and the burden is upon 
appellees complaining to point out wherein it could have 
been otherwise rendered, and justice and equity done. 
This they have failed to do. In such proceedings as this 
it is the duty of the trial court to render a decision which 
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is fair, just and equitable between the parties. Beach, in 
his valuable work on Modern Equity Practice, section 576, 
says: “The practice of permitting judgment creditors to 
come in and make themselves parties to a creditors’ bill, 
and thereby obtain the benefit of the suit, assuming at the 
same time their portion of the costs and expenses of the 
litigation, is well settled.” This doctrine has been recog- 
nized in the case of Johnston v. Markle Paper Co., 25 Atl. 
Rep. [Pa.], 885, and is put in apt language by the court 
as follows: “In an action by a creditors’ bill, where other 
creditors are permitted to intervene and become parties to 
the bill, all are entitled to share pro rata in the fund avail- 
able for payment of debts.” There is no question that in 
principle the authority cited is as applicable to a case 
where the suits of the creditors are consolidated, as in 
cases where creditors are permitted to intervene. The same 
principle is recognized in the case of Craig v. California 
Vineyard Co., 46 Pac. Rep. [Ore.], 421, wherein it is said: 
“Where an attachment is held void as to subsequent at- 
taching creditors, who have pooled their claims and joined 
in a common suit for their mutual benefit, the court may 
distribute the fund among them pro rata, instead of in the 
order of the lien of their respective attachments.” It would 
be manifestly inequitable to permit the appellees com- 
plaining to absorb the entire proceeds of the suit, leaving 
the other creditors, who contributed as much to the general 
result, without anything. In this case the maxim that 
equity means equality is the better rule, and will be fol- 
lowed. 

From an examination of the entire record, we find no 
error, and it is therefore recommended that the judgment 
of the trial court be in all respects affirmed. 


Hastings and Day, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


324 NEBRASKA REPORTS. [VoL. 63 


German Nat. Bank of Beatrice v. Aultman, Miller & Co. 


_ GERMAN NATIONAL BANK OF BEATRICE V. AULTMAN, MILLER 
& COMPANY ET AL 


FILED DECEMBER 18, 1901. No. 10,492. 
Commissioner’s opinion, Department No. 1. 


1. Replevin: Arripavir: APPEAL. One who files an affidavit in 
replevin in justice court, upon which the writ is issued, need not, 
on appeal in district court, file a second affidavit, unless by 
way of amendment. 


2, ————: ————: CHANGE oF CAUSE oF ACTION: ORDER TO STRIKE. 
Affidavit filed by leave of district court examined, and held not 
to change cause of action, and the order of trial court striking 
it from the files held erroneous. Suuiivan, J., dissenting. 


Error from the district court for Gage county. Tried 
below before Lerton, J. Reversed. 


George A. Murphy, for plaintiff in error. 
Charles E. Bush, contra. 


Argued orally by Murphy, for plaintiff in error. 
KIRKPATRICK, ©, 


This is a replevin action, brought in justice court of 
Gage county, which resulted in a judgment from which an 
appeal was taken to the district court, where the follow- 
ing proceedings were had: On May 19, 1897, plaintiff 
in error, plaintiff below, hereinafter.styled “plaintiff,” by 
leave of court filed its petition in the district court, to 
which defendant in error, defendant below, hereinafter 
styled “defendant,” filed for answer a general denial. On 
December 2, 1897, plaintiff was given leave to file an affi- 
davit in replevin, which was done. On the same day de- 
fendant filed a motion to strike the affidavit in replevin 
from the files for the following reasons: “First, because 
said affidavit is superfluous, there being already an affi- 
davit filed before this one in this court; second, because 
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said affidavit is different than the affidavit filed in the jus- 
tice court, and upon which the action was tried in the 
court below, and changes the issues in this court froin what 
they were in the court below.” On December 3, 1897, this 
motion was sustained, and the affidavit stricken from the 
files. Plaintiff excepted to this ruling, and, refusing fur- 
ther to prosecute, a jury was impaneled at the request of 
defendant, and defendant was permitted to prove owner- 
ship and right of possession to the property, and the jury 
was by the court instructed to find for defendant. A mo- 
tion for a new trial having been made and overruled, plain- 
tiff brings the cause to this court for review upon error. 

' Several errors are assigned and argued by plaintiff, only 
one of which will be considered. The affidavit of replevin 
filed in justice court set out that the plaintiff had a special 
interest and right-of possession in the property involved 
in suit by virtue of a chattel mortgage executed by Henry 
Ottoe to plaintiff thereon, which was duly filed, and that 
the plaintiff was entitled to the immediate possession 
thereof; but failed to allege that the mortgage was due by 
its terms, or that there had been any default authorizing 
plaintiff to take possession of the property. The affidavit 
in replevin filed in the district court pleaded the same mat- 
ters contained in the affidavit in justice court, and in addi- 
tion stated that the mortgage contained a provision that, 
when the mortgagee felt unsafe or insecure, or in case of an 
attempt to remove or dispose of the property, the mortgagee 
might take possession, and that the defendant had taken 
possession and was removing said property and converting 
it to its own use, and that the mortgagee felt unsafe and 
insecure. It seems clear that the trial court regarded the 
affidavit filed in the district court as such an amendment 
as changed the cause of action, and that, under the rule 
‘that a cause must be tried in the appellate court upon the 
same issues upon which it was tried in the lower court, the 
amendment was not permissible. This view was erroneous. 
An affidavit having been filed in justice court, there was n> 
necessity for filing another in the district court, unless i: 
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was filed as an amendment to the one filed when the action 
was instituted. The record is silent upon this question, 
but the only reasonable view that can be taken in the prem- 
ises is that when the court gave plaintiff permission to file 
the affidavit in the district court, it was understood to be 
an amendment. The affidavit in replevin has been held by 
this court to be a “proceeding,” and has always been held 
to be amendable. Commercial State Bank v. Ketcham, 46 
Nebr., 568. Plaintiff had a right, upon such terms as the 
court might prescribe, to amend the affidavit of replevin by 
setting out more particularly the cause of action already 
stated in the affidavit filed in the justice court, upon which 
the writ had been issued. This it did by filing, with leave 
of court, a new affidavit, and it was error for the trial court 
to strike such affidavit from the files. 

It follows from what has been said that the action of the 
trial court was erroneous, and it is therefore recommended 
that the judgment be reversed, and the cause remanded for 
further proceedings in accordance with law. 


Hastines and Day, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed, and 
the cause remanded for further proceedings. 


° REVERSED AND REMANDED. 
SULLIVAN, J., dissenting. 


It seems to me perfectly plain that the judgment should 
be affirmed. The plaintiff voluntarily abandoned his case. 
He was not forced out of it by an erroneous decision. The 
commissioner’s opinion proceeds on the assumption that the 
original affidavit was capable of being amended, and that 
the court erred in refusing to permit an amendment to be 
made. If the affidavit was void, the ruling complained of 
was right. Commercial State Bank v. Ketcham, 46 Nebr., 
568; Bolin v. Fines, 51 Nebr., 650. If it was not void the 
ruling was, at most, harmless error. If the proceeding by 
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which plaintiff obtained the property was irregular it 
would, nevertheless, entitle him to retain possession until 
quashed by an order of the court. At the time plaintiff 
withdrew from the case the proceeding had not been as- 
sailed; in fact it never has been questioned, and, after a 
trial on the merits before the justice of the peace and the 
filing of pleadings in the district court, it was probably too 
late to question it. Hudelson v. First Nat. Bank, 51 Nebr., 
557; Furrow v. Chapin, 18 Kan., 107; McKee v. Metraw, 
31 Minn., 429; 18 Ency. Pl. & Pr., 517. The issue to be 
tried in the district court was formed by the pleadings and 
could not have been in any way affected by the matters 
stated in the affidavit stricken from the files. Had the 
plaintiff proceeded to trial, as he might have done notwith- 
standing the order sustaining defendant’s motion to strike, 
a judgment in his favor would have confirmed his posses- 
sion and forever ended the controversy. I do not see any 
propriety in sending the case back to the district court so 
that plaintiff may fortify a position which has been neither 
menaced nor assailed, and which is probably impregnable. 


ALFRED D. DE LONG, RECEIVER OF THE East OMAHA LAND 
CoMPANY, APPELLEB, V. ALFRED OLSEN ET AL., AP- 
PELLANTS. 

Firep DECEMBER 18, 1901. No. 10,474. 


Commissioner’s opinion, Department No. 2. 


1. Equity: Esecruent: Jury. The objection that an action which 
is begun in equity should have been in ejectment and tried by 
jury, must be made before trial. It is too late to raise that 
question for the first time after the cause has been appealed to 
this court. 


9, Deed: DESCRIPTION: ACCRETIONS: MEANDER-LINE. A deed which 
describes land conveyed as “all accretions of lands and parcels 
of lands belonging to government-lot number ten (10) in 
section number one (1) in township number fifteen (15) north, 
range number thirteen (13) east; said accretions lying south of 
the meander-line of the state of Nebraska, according to the 
government survey,” is not void for uncertainty of description. 
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3. Accretion: MissouRI Rrver. The law of accretion applies to the 
Missouri river, notwithstanding that, owing to the swiftness 
of its current and the softness of its banks, the changes are 
more rapid and extensive than in most other rivers. Nebraska v. 
Iowa, 143 U. S., 359, 12 Sup. Ct. Rep., 396. 


4. Official Plat: GOVERNMENT SURVEY: RIvER-BOUNDARY: PATENT: 
DrEeps. Where the official plat of the survey of government 
lands shows a river as one boundary of a certain lot, a subse- 
quent patent for the lot, describing it by number, and refer- 
ring to the plat on which it is marked as containing a certain 
amount, and deeds, describing the lot by number, passes all- 
accretion to the lot up to their respective dates. Jefferis v. 
East Omaha Land Oo., 134 U. S., 178, 10 Sup. Ct. Rep., 518, 


APPEAL from the district court for Douglas county. 
Heard below before Fawcert, J. Affirmed. 


Silas Cobb, for appellants. 


Charles J. Greene, Ralph W. Breckenridge and J. C. 
Kinsler, contra. 


SEDGWICK, C. 


This action was begun by this plaintiff in the district 
court for Douglas county to determine its title and right of 
possession of certain lands in Douglas county which it al- 
leges are accretions of land and parcels of land to govern- 
ment lots 10 and 11 in section 1, and government lot 1 in 
section 12, township 15, range 13 east of the sixth P. M., 
and to quiet plaintiff’s title in the lands, and cancel certain 
deeds which the defendants have obtained, purporting to 
convey the same. The petition alleges that on July 5, 1859, 
the government of the United States patented lots 10 and 
11 to one Francis Smith, and in 1863 patented lot 1 to one 
Byron Reed; that in 1856 the government made a survey 
and established a meander-line of the west bank of the Mis- 
souri river across said sections 1 and 12, and that the said 
meander-line formed a boundary on one side of the said 
lots 10, 11, 1, and that the bank of the river at that place 
remained substantially the same until the lots were pat- 
ented by the government as before stated, and that after- 
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wards, by washings of the river, large accretions were 
formed to the said lots from year to year, and afterwards, 
in 1886, this plaintiff, through mesne conveyances from the 
said Francis Smith and Byron Reed, became the owner of 
all accretions to the said lots, and that plaintiff, upon ob- 
taining the title to the said accretions, took possession of 
the same, and has made valuable improvements thereon at 
an expense of a million dollars, and has held possession 
uninterruptedly until these defendants wrongfully and 
forcibly took possession on the 23d day of August, 1889; 
and that in 1889 one Maddocks took possession of a part of 
the lands upon said accretions, and afterwards abandoned 
such possession, and in July, 1889, quitclaimed the land in 
dispute to the defendant Olsen, who subsequently conveyed 
certain interests in the land to his codefendants herein, and 
the defendants are claiming and occupying the lands. The 
defendants admit the alleged patent from the government 
and the conveyances alleged in the petition, but deny that 
' the lands claimed ‘and occupied by the defendants are ac- 
cretions to the said lots 10, 11 and 1, and deny that any 
accretions passed with the lots by said conveyances. The 
district court entered a decree in favor of the plaintiff, con- 
firming and quieting its title, and enjoining the defendants 
from interfering with the land. From this decree the de- 
fendants have appealed to this court. 

1. The defendants insist that the plaintiff can not main- 
tain this action in equity, but its proper remedy, if it has 
any, would be by suit in ejectment. There is no merit in 
this contention. Accretions to real estate are not within 
the record description of the land to which they accrued. 
The owner must establish his title by evidence outside of 
the public records. He must show the changes of the river 
by which the accretions were formed, and establish the de- 
scription and limits of the land claimed, and equity affords 
his only adequate remedy. Moreover, the defendants did 
not raise this question in their answer, and they can not 
raise it for the first time in this court. Snowden v. Tyler, 
21 Nebr., 199. 
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2. It is insisted that two of the deeds under which the 
plaintiff claims are void for uncertainty. ‘The description 
in one of the deeds is as follows: “All accretions of lands 
and parcels of lands belonging to government lot number 
ten (10) in section number one (1) in township number 
fifteen (15) north, range number thirteen (13) east; said 
accretions lying south of the meander-line of the state of 
Nebraska, according to the government survey.” When 
this lot was surveyed and platted by the United States gov- 
ernment, the Missouri river constituted its southern boun- 
dary, and after that time a body of land had been formed 
against its southern boundary by the action of the river. 
The accretions to lot 10 then would lie between the south 
line of said lot and the river, and would be bounded on the 
east by the accretions to the lot Lying east of it on the mean- 
der-line, and on the west by the accretions to the lot lying 
west of it on the meander-line. These lines, then, from the 
meander-line to the river, dividing the accretions to the 
several lots, could be definitely located by established rules 
of apportionment. So that from the description in the deed 
the lines bounding the accretions to lot 10 could be readily 
located. If there would be difficulty in determining the 
- boundaries of the accretions to lot 10 as they existed at 
some proposed prior period, the difficulty would arise from 
the uncertainty as to the line of the river bank at the given 
time; but, if the line of the bank of the river at the pro- 
posed time was given, this difficulty would disappear. So 
that at the time that the deeds were executed, the line of 
the river bank being then apparent, the boundaries of the 
accretions as they then existed could be readily located 
from the description in the deed. At that time there had 
been but one government meander-line of the Nebraska 
bank of the river, and, of course, that part of the descrip- 
tion, “the meander-line of the state of Nebraska according 
to government survey,” must refer to the only meander- 
line of such survey in existence. The other description 
criticised is similar to this one, and we think that these 
deeds are not void for uncertainty. 
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3. It is contended that the lands in controversy are not 
accretions; that the changes in the Missouri river are “too 
perceptible and too rapid to allow the land formed thereby 
to be called ‘accretions.’” This question was fully consid- 
ered by the supreme court of the United States in Nebraska 
v. Lowa, 148 U. S., 359, 12 Sup. Ct. Rep., 396. In the opin- 
ion by Mr. Justice Brewer the conditions causing the 
changes in the banks of the river are fully stated. The 
same conditions are established by the evidence in this 
case, and this case is controlled by the conclusion there an- 
nounced: “The law of accretion applies to the Missouri 
river, notwithstanding that owing to the swiftness of its 
current and the softness of its banks, the changes are more 
rapid and extensive than in most other rivers.” , 

4. The defendants insist that the accretions after the 
date of the government patents are not part of lots 10, 11 
and 1, because the accretions after the meander-line was 
established in 1856, and prior to the patents by the gov- 
ernment, did not pass with the lots. It is urged that these 
accretions formed a strip of land between the lots and the 
river, title to which remained in the government, and the 
title to subsequent accretions to these lands remained also 
in the government. We think that it must be found from 
the pleadings and evidence that there were considerable 
accretions to the lots between the time they were platted 
by the government, in 1856, and the entry for patent for 
lots 10 and 11 from the government to Smith, July 5, 1859, 
and for lot 1 by Reed in 1863. Did these accretions go 
with the lots by the government patents, or did the title 
thereto remain in the government? The original plat, a 
certified copy of which was in evidence, shows that the 
meander-line of 1856 formed the south boundaries of lots 
10 and 1, and a part of lot 11. While this evidence is not 
conclusive, it is prima facie evidence of the fact. Lammers 
v. Nissen, 4 Nebr., 245. When the government patented 
these lots the accretions thereto formed a strip’ of land 
lying between these lots and the river, but the defendants 
are mistaken in supposing that this fact would prevent 
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these accretions passing by the patent. In the case of Lam- 
mers v. Nissen, supra, in the syllabus it is said: “An entry 
of government land, bounded by a meandered line, does not 
include land lying at the time between such meandered line 


~ and the bank of the river.” But the words “at the time” 


relate to the establishing of the meander-line, and not to 
the entry of the government land, as will clearly appear 
from the opinion, and will also appear from Bissell v. 
Fletcher, 19 Nebr., 725, and Harrison v. Stipes, 34 Nebr., 
431. When the meander-line, which is the boundary of. 
the land, coincided with the bank of the river, subsequent 
accretions to the land belong to the land so bounded; and 
if the title was in the government when the land was so 
platted, and was afterwards patented, the accretions go 
with the land by the patent. Jefferis v. Hast Omaha Land 
Co., 1384 U. S., 178, 10 Sup. Ct. Rep., 518. And the same 
principle is recognized by this court in the cases above 
cited. In both Lammers v. Nissen and Bissell v. Fletcher 
it appears from the respective statements of fact that at 
the time of the survey there was a tract of land between 
the land platted and the river. This land was not included 
in the plat, but was reserved by the government. And, al- 
though some of the language used may be indefinite, it 
must not be supposed that this court intended to hold that 
an entry of government land bounded by a meander-line 
does not include land lying at the time of the entry between 
such meandered line and the bank of the river, notwith- 
standing that the bank of the river was coincident with the 
meandered line at the time of establishing such line. The 
rule applied in Harrison v. Stipes, supra, can not be mis- 
understood. 

5. The defendants complain that their exhibit 6 was ex- 
cluded from the evidence by the court; but this exhibit, if 
admitted, could not have affected the result. The defend- 
ants also complain of the ruling of the court in admitting 
evidence offered by the plaintiff; but it is the established 
rule of this court that the decree of the trial court will not 
be reversed because of receiving incompetent evidence when 
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the decree is supported by evidence which is competent and 
was properly admitted. 

It is recommended that the judgment of the district 
court be affirmed. 


OLDHAM and Pounpn, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 
AFFIRMED. 


City OF OMAHA V. FANNIE BOWMAN, ADMINISTRATRIX. 
Fitep DECEMBER 18, 1901. No. 11,958. 
Commissioner’s opinion, Department No. 2. 


1. Law of the Case. When this court determines a question of law 
in a case and remands the case for trial, the rule so determined 
is the law of the case, and will not ordinarily be reviewed upon 
a subsequent appeal. : 


2,.————. Where it has been held on error proceedings in this 
court that a petition states a good cause of action, evidence 
sustaining the allegations of such petition is sufficient to sup- 
port a verdict and judgment in favor of the plaintiff in the 
action. ; 


_ 3. Directing Verdict: Instructions: MErasurE oF DAMAGES. When 
the trial court instructs the jury to find a verdict for the 
plaintiff, it is improper to give any further instructions, except 
as to the measure of damages; but the giving of additional in- 
structions which are not misleading as to the measure of dam- 
ages will not be held prejudicial to the defendant. 


4. Death of Intestate: ACTION BY ADMINISTRATRIX: AMOUNT OF 
Recovery. In this action brought by an administratrix for 
causing the death of her intestate, being her son, seven years 
of age, a verdict for $1,525 is held not excessive so as to require 
a reversal. 


Error from the district court for Douglas county. 
Heard below before Baxter, J. Affirmed. 


W. J. Connell, for plaintiff in error. 
Silas Cobb, contra. 


Argued orally by counsel for both parties. 
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Sepewick, C. 


This action was brought by this plaintiff as administra- 
trix of the estate of Albert D. Bowman, deceased, in the 
district court for Douglas county, to recover damages from 
the city of Omaha on account of the death of the said Al- 
bert D. Bowman by drowning in a pond of water in said 
city. This is the third time this case has been before this 
court. When the case was first here (City of Omaha v. 
Bowman, 52 Nebr., 293), the judgment was reversed be- 
cause the instruction of the trial court “assumed that evi- 
dence of such overflow of lots by the massing thereon by a 
city of the water of a running stream as would entitle the 
lot owners to damages would be proper proof in support 
of a claim for compensation for personal injury to one who 
had no interest in the lot itself.” Under the pleadings and 
evidence, as the case then stood, it appeared that the pond 
in which the child was drowned was on private property 
within the limits of the city, but it did not appear that 
this pond was on, or in dangerous proximity to, a public 
highway, street or alley; and it was held that in such case 
the city did not owe any duty to the general public (aside 
from that of a sanitary character) other than such as de- 
volves on private owners of property similarly situated, 
even though the city may have created the pond of which 
the plaintiff complained. After the case had been re- 
manded to the district court, the plaintiff filed an amended 
petition in which she alleged :“That the city was negligent 
in allowing the water to accumulate, and be and remain 
by the side of Davenport street, near Twenty-Eighth street,’ 
within the limits of the city, * * * and upon lots 8, 4 
and 5, block 3, Drake’s addition to the city of Omaha, all 
fronting upon said Davenport street; * * * that there 
was at said time no fence around said lots, and no visible 
boundary line between them and said Davenport street 
* * * said water being, at the time of said death, over 
public property of the city, to wit, over a part of the prop- 
erty set apart by said city for sidewalk purposes, and said 
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water lying at said time in close proximity to said Daven- 
port street at the place where said death occurred”; and 
that the pond was caused by the city negligently filling 
with earth Davenport street at a point where a ravine 
crossed it, without leaving any outlet for the water; that 
there was no barrier or fence of any sort, or precaution of 
any kind taken, to protect children lawfully in that vicinity 
against falling or going into said pond, which was attract- 
ive and enticing to children of tender age, many of whom 
were in the habit of playing in said pond, which was known 
to the officers and authorities of the city ;that deceased was 
seven years of age, and, while lawfully in vicinity of said 
pond with other children, yielded to the natural instinct 
of childhood, “went upon said pond immediately from said 
Davenport street, where said pond bordered and lay in 
close proximity to same,” and while innocently engaged in 
playing in and upon said pond of water, on a section of 
the sidewalk which had been dislodged from its proper 
place and used as a raft, the child was drowned. To the 
petition so amended the district court sustained a general 
demurrer, and the case was brought a second time to this 
court, and is reported in 59 Nebr., 84. The chief justice, 
who wrote the opinion of this court, after quoting the 
above stated amendments to the petition, said: ‘These 
averments take the case out of the doctrine announced by 
this court on the former hearing of the cause.” The judg- 
ment of the district court was reversed and the cause re- 
manded for a new trial. The third trial in the district 
court was upon the same pleadings, and at the conclusion 
of the evidence the court instructed the jury to find a ver- 
dict for the plaintiff, and assess such damages as they be- 
lieved she had suffered, not exceeding $5,000. The jury 
returned a verdict for $1,525, upon which judgment was 
entered, and the city brings the case here for review. 

1. It is insisted that the evidence does not support the . 
allegations brought into the petition by the amendments 
referred to. But in this we can not agree with the learned 
counsel for the city. There is very little substantial 
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conflict in the evidence. It is not clearly shown how long 
before the accident occurred the grading on Davenport 
street was done by the city, but it was not less than two 
years, and by that grading the accumulation of the water 
in this pond was caused. The pond of water did not exist 
before the grading was done. There is no attempt to show 
that there was any necessity on the part of the city to 
cause this pond of water, by a proper grading of the street. 
The boys had been playing at a small pond located in a 
street which intersects with Davenport street, and went 
along the walk on Davenport street until they came oppo- 
site the pond in question, and then crossing over to the 
south side of the street to a place where considerable 
grading had been done by the city to bring the street to the 
proper level. It does not clearly appear how high this 
grade was made at this point, but it was at least three or 
four feet above the level of the water of the pond; and the 
water extended up on the slope, which was a part of the 
grade made by the city. That is, the grade of the street 
was from street line to street line,.and the necessary slope 
to the lower ground was from the top of the grade at the 
street line to the former level of the ground, so that the 
water which the city, by its grading of the street, caused 
to accumulate there, extended up a considerable part of 
the slope. This slope the city must have put there in mak- 
ing its grade. There was no fence or barrier of any kind 
between this walk and the pond. It appears from the evi- 
dence that the boys went down this slope directly from 
the sidewalk to the edge of the pond, and, with the help of 
a pole which they found ‘there, succeeded in reaching a 
raft which was floating on the water, and, after venturing 
several times upon this raft, were finally thrown into the 
water, and the Bowman boy was drowned. It also appears 
from the evidence that this pond of water at one place ex- 
tended over the sidewalk not far from the point where the 
boys crossed the same, and was at that time three or four 
inches deep over the sidewalk. It also appears that the 
outlet of the pond was over the street in question, at least, 
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so that in case of a freshet the water escaped over the street. 
If it can be said that there was a strip of private land be- 
tween the street and the pond at the point where the boys 
went upon the pond, this strip was not more than from four 
to twelve and one-half feet wide Several witnesses who 
saw it at the time of the accident, testified that its width 
was four feet, and opposed to this testimony we have only 
the testimony of the engineers, who show, by measurements 
made several years after the accident took place, that the 
slope from the top of the grade to the level of the water 
at that point was about twelve and one-half feet when the 
water was as high as the level of the street over which it 
might escape, but do not show any knowledge of the depth 
of the water in the pond at the time of the accident, nor 
the portion of this slope that was then covered by the wa- 
ter. This slope, then, between the edge of the grade of the 
street and the water, which was placed there by the city in 
making the grade, and which was very steep, is now relied 
upon by the city as private property separating the pond 
from the street. There certainly is no ground for such 
contention. The grade, the slope and the pond were all the 
work of the city in making the improvement; and the city 
manifestly can not urge that the pond was on private lands 
and was not on, or in dangerous proximity to, the street 
as constructed by the city. We think that all of the allega- 
tions brought into the petition by the amendments referred 
to are fully substantiated by the evidence. 

2. It is contended by counsel for the city, in an able 
argument and an exhaustive review of the authorities, 
that the holding in this case when it was the second time 
before this court (Bowman v. City of Omaha, 59 Nebr., 
84), as well as the rule announced in City of Omaha v. 
Richards, 49 Nebr., 244, is unsound; and counsel urges 
that we review these cases and the authorities cited, 
and state “the law applicable to actions of this na- 

-ture.” But this we can not do in this case. The law 

of this case, upon the question discussed by the learned 

counsel, has been established by the former holdings 
26 
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of this court herein. When the case was the second 
time before this court, the sole question was upon the suffi- 
ciency of the petition. As before stated, a general demur- 
rer to the petition had been sustained in the district court, 
and the question determined by this court was that the 
allegations of the petition, if sustained by sufficient proof, 
entitled the plaintiff in this case to recover from the de- 
fendant. The defendant’s objections to the sufficiency of 
the petition were then fully investigated; the lower court, 
applying the law of the case as determined by this court, 
reached a conclusion in conformity therewith, and without 
re-examining the grounds upon which the former ruling of 
this court was based, we are constrained to say that the 
district court did right in so applying the law of the case 
as ascertained by this court. When this court determines 
a question of law in a case, and remands the case for trial, 
the rule so determined is the law of the case, and will not 
ordinarily be reversed upon a subsequent appeal. Barker 
v. Wheeler, 60 Nebr., 470; Wittenberg v. Mollyneaux, 60 
Nebr., 588; Chicago, B. & Q. R. Co. v. Yost, 61 Nebr., 530; 
Motley v. Motley, 60 Nebr., 598. “Where it has been held 
on an error proceeding in this court that a petition states 
a good cause of action, evidence-sustaining the allegations 
of such petition is sufficient to support a verdict and judg- 
ment in favor of the plaintiffs in the action.” Garneau v. 
Kendall, 61 Nebr., 396; Smith v. Neufeld, 61 Nebr., 699. 
For the saine reason objections to the petition on the 
ground that it does not contain sufficient allegations of 
damage to next of kin, nor any allegation that notice of 
the accident was given, can not now be considered. 

3. The trial court, upon directing a verdict for the plain- 
tiff, should have given no other instructions except as to 
the measure of damages. A statement of the allegations 
of the pleadings was read to the jury, and a number of in- 
structions upon the law bearing upon defendant’s lability 
were given, some at the request of plaintiff and some at the 
request of defendant; but we do not see how the defendant 
was prejudiced thereby, since the jury was told to find a 


VoL. 63] SEPTEMBER TERM, 1901. 339 


Gallaher v. City of Lincoln. 


verdict for plaintiff, which was done, and these instructions 
contained nothing erroneous or misleading as to the meas- 
ure of damages. 

4. It is complained that the verdict of the jury is ex- 
cessive. This court in a similar case refused to reverse a 
judgment for $2,850 as excessive. We think that what was 
there said is applicable to the case. City of Omaha v. 
Richards, 49 Nebr., 244. 

It is therefore recommended that the judgment of the 
district court be affirmed. 


OLpHAM and Pounp, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


Kate GALLAHER V. CIty oF LINCOLN. 
Frrep DECEMBER 18, 1901. No. 10,743. 
Commissioner’s opinion, Department No. 2. 


1. City Council: County BoarD: OFFIcER’s SALARY: AUDITING AND 
ADJUSTING: MINISTERIAL ACT. When a city council or a board 
of county commissioners audit and adjust the claim of an offi- 
cer whose salary is prescribed by statute, they act ministerially 
and not judicially. 


2. Officer: COMPENSATION: Law: StaTe: County: SERVICES: BENEFIT: * 
Estopret. As between a citizen who has performed service as 
a public officer, for a compensation fixed by law, and a state 
or a county or a city which has received the benefit of the 
services so performed, no question of estoppel, as to compensa- 
tion, can arise. : 

3. Contract: PusLic Powicy. A contract between an appointive 
officer of a city, whose salary is fixed by statute or ordinance, 
and a city council, by which such appointive city officer agrees 
to perform the duties of his office for a sum less than that 
prescribed by law, is against public policy and absolutely void. 


Error from the district court for Lancaster county. 
Tried below before Houmes, J. Reversed. 
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Halleck F. Rose and Wellington H. England, for plain- 
tiff in error: 


It is against public policy to permit the appointing of- 
ficer or board to exact of an appointee, as a condition of 
appointment to office, surrender of any right, privilege or 
emolument appertaining thereto. The appointee is not 
bound by any agreement so exacted, but is entitled to col- 
lect the full salary notwithstanding. Such a contract 
amounts to bribery in its largest sense. Mechem, Public 
Officers, secs. 372, 373; Throop, Public Officers, sec. 456; 
People v. Board of Police, 75 N. Y., 38; Purdy v. City of 
Independence, 75 Ta., 356; Kehn v. New York, 93 N. Y., 
291; Goldsborough v. United States, Taney [U. 8. C. C.], 
80. 

Between a citizen and a state owing him money for serv- 
ices rendered, no question of estoppel can arise. Afontague 
v. Massey, 76 Va., 807, 317. 

A salary that is established by statute can not be in- 
creased or diminished by executive officers. Dyer v. United 
States, 20 Ct. CL, 171; Adams v. Umted States, 20 Ct. Cl, 
117. 


John P. Maule, HE. C. Strode and D. J. Flaherty, contra. 
Argued orally by Rose, for plaintiff in error. 


OLDHAM, C. 


This is a suit in which the plaintiff sued the defendant, 
city of Lincoln, in the district court for Lancaster county, 
Nebraska, for $450, alleged to have been a balance due her 
as salary for services rendered as police matron of said 
city. There was no contest over the facts in the case, which 
were all either admitted by the pleadings and stipulation 
or testified to without contradiction. The undisputed facts 
are that the city of Lincoln is organized as a city of the first 
class, having more than 25,000 inhabitants; that the office 
of police matron in cities having more than 25,000 inhabi- 
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tants is created by statute (Compiled Statutes, 1899, ch. 
18a, sec. 14a) ; that. said statute provides a salary of $50 
per month for the office of police matron; that the plaintiff 
was duly appointed police matron of said city, and served 
in said capacity for seventeen months; that she had received 
$400 from said city for her services; that at the time of her 
appointment as police matron she agreed with the mayor 
and excise board of Lincoln that she would serve in said 
office for the sum of $25 per month; that this amount was 
paid her at the end of each month for sixteen mcnths of her 
service; that she afterwards filed an account with the city 
council of Lincoln for the full amount of her salary as 
provided by statute; that this account was disallowed by. 
the city council, and that no appeal was taken from their 
action. On these undisputed facts the case was tried to the 
court without the intervention of a jury, and the court 
found for the defendant, and plaintiff brings error to this 
court. . 

Plaintiff in error has filed a most able and exhaustive 
brief in which the judgment of the district court is strongly 
assailed as being contrary to law, contrary to public policy, 
and entirely unsupported by the undisputed facts of the 
record in the case. The defendant city has not seen fit to 
favor us with a brief attempting to set forth any theory on 
which the judgment of the district court might be sus- 
tained. We think that a case involving so important a 
question of public policy as the one at issue in the case at 
bar was deserving of some attention on the part of the city 
of Lincoln. In the absence of a brief on the part of the 
defendant, we turn to the answer filed in the court below 
to gather the theory on which the city seeks to avoid this 
obligation. We find from the answer that three defenses 
appear to be relied upon. One was that the account having 
been filed with the city council, and disallowed by that 
body, and no appeal having been taken from such action, 
this constituted a judicial determination of the claim by 
which the plaintiff is bound. It must have been on this 
theory that the learned trial judge determined the contro- 
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versy in favor of the defendant, for under the undisputed 
testimony plaintiff, even on the city’s theory of the amount 
she was to receive per month, would have been entitled to 
a judgment of $25. If the-district court determined the 
controversy on this ground, its judgment was clearly erro- 
neous; for when a city council or a board of county com- 
missioners audit and adjust the claim of an officer whose 
salary is prescribed by statute or by ordinance, they act 
ministerially, and not judicially. MKemerer v. State, 7 
Nebr., 130; State v. Roderick, 25 Nebr., 629; Hazelet v. 
Holt County, 51 Nebr., 716. 

The next defense set up in the answer of the defendant 
was an estoppel, based on the theory that, plaintiff having 
received and accepted $25 per month for sixteen months of 
her services, she is now estopped from claiming any other 
compensation. This, then, presents the question: Can a 
public officer, whose salary is fixed by law, estop himself, 
as between himself and the government, from claiming full 
compensation by accepting an amount less than that pre- 
scribed by statute for such services? A careful examina- 
tion of many authorities on this subject leads us to the con- 
clusion that he can not. Among the well-digested opinions 
on this question is the case of Montague v. Massey, 76 Va., 
307. The question arose in this case in this manner: The 
decedent, Judge Montague, had served for over a year as 
circuit judge of the state of Virginia. The legislature of 
that state had illegally attempted to reduce the compensa- 
tion of his office from $2,000 to $1,600 per annum. Judge 
Montague accepted the compensation of $1,600 for over a 
year. After his death the administrator of his estate 
brought this action against the auditor of the state of Vir- 
ginia to compel the auditor to issue a warrant for the full 
amount of compensation at the rate of $2,000 per year for 
the term for which the judge had served. The auditor de- 
fended on the theory of waiver and estoppel. In determin- 
ing the case the court said: “The claim of Judge Mon- 
tague’s administrator can only be defeated upon one of two 
grounds,—either of estoppel or waiver. The doctrine of 
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estoppel can not be applied to this case. Estoppel must 
be reciprocal and mutual, and is founded upon the idea 
that the acts of the party estopped must result in injury to 
the other party, and generally that it would be a fraud if 
the right asserted be maintained. No such question can 

‘arise between the state and a citizen claiming money due 
from the state for services rendered.” The doctrine herein 
announced has been quoted with approval by the text writ- 

_ers and by the courts of other states. In the case of People 
v. Board of Police, T5 N. Y., 38, this question was deter- 
mined by the court of appeals of the state of New York un- 
der the following state of facts: Satterlee, the relator, had 
been appointed police surgeon of the city of New York. The 
salary of his office was fixed by statute at $2,250 per an- 
num. At the time of Satterlee’s appointment the board of 
police, by resolution, attempted to reduce the salary to $1,- 
500 per annum. Under this resolution the relator accepted 
the office, and discharged his duties for over two years, and 
drew the salary of $1,500, and then brought this action for 
the balance due at the rate of $2,250 per annum, the rate 
fixed by statute. The court of appeals sustained his claim, 
and held that his act in accepting a lesser compensation 
was neither a waiver nor an estoppel of his right to the full 
amount of the salary prescribed by statute. The doctrine 
of this case, and also of Montague v. Masscy, supra, were 
each adhered to and quoted with approval ‘in the case of 
Kehn v. State, 93 N. Y., 291. We therefore conclude that 
as between a citizen, who has performed service as a public 
officer, for a compensation fixed by law, and a‘state or a 
county or a city, which has received the benefit of the serv- 
ices so performed, no question of estoppel, as to compensa- 
tion, can arise. 

The only other question on which the defendant city 
seems to have relied is as to the validity of the contract 
entered into between the plaintiff and the excise board of 
the city for the performance of the services of her office for 
a less sum than that provided by statute. Contracts of this 
nature, when brought to the attention of courts, both in 
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this country and in England, have been universally held 
to be against public policy and absolutely void. A city 
council has no more authority to let out its appointive posi- 
tions, where salaries are fixed by statute, ‘or by ordinance, 
to the lowest bidder, than it has to receive a direct and 
overt bribe from an applicant as the condition for such an 
appointment. While the entering into such an illegal 
agreement, as that which is admitted to have been made in 
the case at bar would have been a good cause for the re- 
moval of the plaintiff from the position which she procured 
by such means, yet this was a contract that went to her 
compensation only ; and, as she was permitted to fulfill the 
duties of her office, her own wrong in entering into this 
agreement can not excuse the city from paying the salary 
fixed by statute, which is attached to, and one of the emolu- 
ments of, the office which she held. Purdy v. City of Inde- 
pendence, 75 Ia., 356. The injury to the public from con- 
tracts of this nature, both with reference to appointive and 
elective offices, is fully discussed, and most righteously de- 
nounced, in the case of State v. Colter, T2 Mo., 18, and 
State v. Purdy, 36 Wis., 218. 

It is therefore recommended that the judgment of the 
district court be reversed, and that this case be remanded 
to the district court with directions to render judgment for 
the plaintiff for $450, with interest thereon at the rate of 
7 per cent. from May 10, 1897. 


SEDGWICK and Pounp, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded with directions to render judgment for 
plaintiff for $450, with interest thereon at the rate of 7 per 
cent. from May 10, 1897. 

REVERSED AND REMANDED. 
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FRANK BE. Moores, MAYor, ET AL. V. STATE OF NEBRASKA, 
BX REL. SAMUEL I. GorDON. 


FitEp DECEMBER 18, 1901. No. 12,247. 
Commissioner’s opinion, Department No. 2. 


" 1. Constitutional Rule of Uniformity. The constitutional rule of 
uniformity is not violated if all courts of the same grade have 
jurisdiction of the same matters and equal authority in dealing 
with them. State v. Magney, 52 Nebr., 508, followed. 


2. Constitutional Law: SratruTory Provisions: SEPARABLE AND INSEP- 
ARABLE SECTION: SUBSTANCE. The constitutional and unconstitu- 
tional provisions may even be contained in the same section, and 
yet be distinct and separable, so that the first may stand, though 
the last fall. The point is not whether they are contained in the 
same section, for the distribution into sections is purely arti- 
ficial; but whether they are essentially and inseparably con- 
nected in substance. State v. Stuht, 52 Nebr., 209, 217, followed. 


3. Police Magistrate: Constitution. Held, That the various provisions 
of the statutes conferring jurisdiction on police magistrates 
are not in violation of the provisions of section 19, article 6 of 
the constitution, and are valid. 


Error from the district court for Douglas county. Tried 
below before Baxsr, J. Affirmed. 


W. J. Connell, for plaintiffs in error. 


¥ 


J. W. Eller, contra. 
Argued orally by counsel for both parties. 


OLDHAM, ©. 


‘This was an action for a writ of mandamus instituted 
by the relator against the mayor and city council of the city 
of Omaha to compel the allowance of his salary as police 
judge of said city for the year 1900 at the rate of $2,500 per 
annum. The cause was tried below on substantially the 
same issues as those joined in the earlier case of State v. 
Moores, 61 Nebr., 9. The relator had judgment below and 
respondents bring error to this court. 
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In the court below, respondents, by their answer and re- 
turn, tendered the issue that the relator was the acting 
police judge of the city of Omaha for the year 1900, and 
that he was entitled to a salary at the rate of $1,200 per 
annum; but in this court counsel for the respondents has 
abandoned that issue, and now contends that the statute 
conferring jurisdiction on police judges of cities of the 
metropolitan class, and by inference the statutes conferring 
jurisdiction on all police judges in all cities in the state of 
Nebraska, are unconstitutional, and that the statutes con- 
ferring jurisdiction were the inducement for the enactment 
prescribing salaries for such officers; and hence all must 
fall together. Respondents’ theory is that there is a want 
of uniformity in the jurisdiction conferred on police judges 
in the cities of the different classes provided for in the stat- 
utes governing cities of such various classes, and therefore 
they are all in violation of section 19, article 6, of the con- 
stitution of Nebraska. Without going into a discussion in 
detail of the various enactments conferring jurisdiction on — 
police magistrates, it is sufficient to say that the jurisdic- 
tion conferred on these magistrates in the enforcement of 
the criminal laws of the state applies uniformally to police 
judges in cities of all classes, and that there are a large 
number of these provisions. In addition to these provis- 
ions, the different sections of the statutes governing cities 
of the different classes confer on the police judges a juris- 
diction to impose fines and penalties for violation of the 
ordinances of the city of the class in which each one holds 
his office. 

The office of police magistrate or police judge is called 
into existence by the constitution, and, as we have already 
seen, there is an absolutely uniform jurisdiction prescribed 
by statute for these officers in the enforcement of the crim- 
inal laws of the state; and, even if we should conclude that 
the various provisions of the statute governing cities of 
the different classes had violated constitutional restric- 
tions in not conferring a uniform jurisdiction in the en- 
forcement of ordinances, we would not even then feel jus- 
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tified in saying that this was the only inducement that: 
could have moved the legislature to provide compensation 
_for this class of officers. Counsel for the respondents cites 
the case of Gordon v. Moores, 61 Nebr., 345, as an authority 
tending to support his position, but an examination of that 
case leads us to a different conclusion. In that case this 
court held that section 103, chapter 10, Session Laws, 1897, 
which attempted to confer upon district courts in metro- 
politan cities authority to remove police magistrates for 
misconduct in office, was unconstitutional, because it 
sought to confer a jurisdiction on the district courts in 
such cities which was not conferred on the other district 
courts of the state, and this court therefore held this enact- 
ment bad; but it did not hold that, because of a legislative 
attempt to confer an unauthorized jurisdiction on district 
courts in metropolitan cities, that the entire jurisdiction . 
of such courts was nullified and that such unauthorized at- 
tempt to confer jurisdiction was the inducement that led 
. to the appropriations for salaries for district judges in 
metropolitan cities, and hence all the enactments must fall 
together ; and it would have required such a holding as this 
to have sustained the position contended for by respond- 
ents’ counsel. : 

An examination of the different sections of the statute 
governing cities of the different classes convinces us that 
there is no want of uniformity in the jurisdiction which 
these statutes confer upon police judges. This court has 
said in the case of State v. Magney, 52 Nebr., 508, that the 
constitutional rule of uniformity we are now considering 
is not violated if all courts of the same grade have juris- 
diction of the same matters and equal authority “in deal- 
ing with them.” Applying this rule to these statutes, and 
considering the police magistrates all as courts of one 
grade, we find that they all have the same jurisdiction in 
the enforcement of the statutes of the state, and each one is 
given an exclusive jurisdiction to prescribe fines and pen- 
alties for the violation of the ordinances of the city in 
which he may exercise the duties of the office of police mag- 
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istrate. While it may be true that cities frequently pass 
ordinances attempting to confer illegal authority upon 
police magistrates, yet, if they do, the courts of the land 
will strike down the illegal ordinance, and not the consti- 
tutional officer who is charged with the duty of enforcing 
it; and the same result would follow if the legislature 
should pass a law attempting to confer an unauthorized 
jurisdiction upon such officer. Even if the provisions of 
the statute conferring jurisdiction on the police magis- 
trates of the cities of the various classes in the en- 
forcement of ordinances were bad for want of uni- 
formity, still these provisions are plainly severable 
from the various sections of the Criminal Code, 
which does confer a uniform jurisdiction on all these mag- 
istrates; and even if these various sections had all been 
passed in one act,—which they were not,—we would still 
apply to such act the rule of construction announced in 
State v. Stuht, 52 Nebr., 209, 217, which is: “The constitu- 
tional and unconstitutional provisions may even be con- . 
tained in the same section, and yet be distinct and separa- 
ble, so that the first may stand though the last fall. The 
point is not whether they are contained in the same section, 
for the distribution into sections is purely artificial; but 
whether they are essentially and inseparably connected in 
substance.” 

It is therefore recommended that the judgment of the 
district court be affirmed. 


SEDGWICK and Pounn, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the-district court is 


AFFIRMED. 


VoL. 63] SEPTEMBER TERM, 1901. 349 


Gibson v. Hammang. 
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HAMMANG ET AL., APPELLEES. 


FILED DECEMBER 18, 1901. No. 10,513. 
Commissioner’s opinion, Department No. 2. 


1. Finding of Court: Evipence: Derposirions. .The rule that the 
findings of the district court will not be disturbed upon appeal 
if there is evidence sufficient to sustain them, does not apply 
with the same force to a case heard almost entirely upon 
depositions which involve transactions in another state, so that 
the trial judge could have had no advantage from general local 
knowledge of the parties, the witnesses and the subjects of con- 
troversy. 


2, Fraud: PRESUMPTION: VOLUNTARY CONVEYANCE: RELATION OF 
PARENT AND CHILD. In case of a gift or voluntary conveyance 
from parent to child, no presumption of fraud or undue in- 
fluence arises as between the parties thereto, from the mere 
fact of the relation. 


3. ———-: ——————_: ————: ———-: AGE AND PHYSICAL CONDI- 

TION: UNDUE INFLUENCE: CIRCUMSTANCES. But where a convey- 

ance from a parent to one of several children by way of gift, 
prima facie, is not a just or reasonable disposition of the par- 

ent’s property, and the age and physical condition of the par- 

ent, the proportion of the property conveyed to the whole 

estate, and the circumstances surrounding the gift suggest 

fraud and undue influence, the transaction should be closely 

serutinized, and the burden is upon the donee to overcome the 

presumption of fact arising from such circumstances. 


\ 


4, Review: Facts. A widow nearly seventy-eight years of age, 
much weakened by a recent illness, conveyed properties of the 
value of $10,000, out of a total estate of about $18,000, to one of 
her eight children. Upon review of the evidence in a suit 
brought by her to set aside one of the conveyances, held, that 
the transfer was procured by undue influence, and should be 
canceled. 


AppEAL from the district court for Douglas county. 
Heard below before Scort, J. Reversed. 


C. H. Herring, for appellant. 


William O. Bartholomew and George A. Day, contra. 
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Argued orally by Herring, for appellant; by Bartholo- 

mew, contra. Gee 
ANE 

Pounn, C. a 

Mrs. Sarah Gibson, the original plaintiff in this cause, 
was a widow, about seventy-eight years of age, residing at 
Los Gatos, California. She was the owner of the property 
on which she lived at Los Gatos, a store building there, 
some stock in a bank and in a water company, and some 
improved property in Omaha in this state,—in all, if we 
may judge by the value of her estate when she died, not 
very long subsequent to the transaction here in question, 
worth about $18,000. In April, 1896, the defendant, her 
daughter; who lived in Omaha, came to visit her and re- 
mained about six weeks, during which time Mrs. Gibson 
conveyed to her the home property at Los Gatos and the 
property in Omaha. This suit was brought by Mrs. Gibson 
in June following to set aside and cancel the conveyance 
of the Omaha property on the ground that it had been pro- 
cured by fraud and undue influence. The plaintiff died 
soon after, and the cause proceeded in the name of her rep- 
resentative. In the lower court there was a general finding 
for the defendant, and judgment accordingly, which is now 
‘ appealed from. 

At the outset we are met by the question how far we 
ought to undertake to review the evidence. As a general 
proposition, if the evidence is conflicting, or if there is evi- 
dence sufficient to sustain the findings of the district court, 
its determination of questions of fact will not be disturbed, 
even though we might have reached a different conclusion 
if called upon to decide such questions in the first instance. 
If that principle is to be applied to the case at bar, our task 
is a very simple one; for the testimony of the defendant, 
of itself, is sufficient to sustain the findings below, within 
the meaning of the rule. But in Delorac v. Conna, 29 
Nebr., 791, 811, it is held that the rule does not obtain in 
its full force where the testimony is not taken orally in 
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court, and that in such cases this court will examine ques- 
tions of fact de novo. In some cases, it is true, even where 
all the testimony was taken out of court, and was before 
the trier of fact only in written form, this court has re- 
fused to interfere with findings of fact supported by evi- 
dence. Waldron v. First Nat. Bank, 60 Nebr., 245. It 
will be found, however, that there was a peculiar and a 
sound reason for such course in each of those cases. Thus, 
in Waldron v. First Nat. Bank, supra, the issue was as to 
the value of certain real property situated in the county 
where the district court sat, and was to be determined by 
the affidavits of residents of that county, of whom the trial 
judge knew more as to their character and credibility than 
this court could expect to know or to learn from the record. 
Here we have a case in which a part of the evidence was 
taken in open court, but by far the greater part was before 
the district court only im depositions, and in which the 
transaction in question took place in another state, so that 
the trial judge could have no advantage over us by reason 
of general local knowledge of the parties, the witnesses or 
the subjects of controversy. Under such circumstances, 
the reason of the general rule fails; and as the rule is of 
purely judicial origin, intended to promote justice by leav- 
ing the determination of questions of fact to those best 
situated to reach a sound conclusion, we think it should 
only be applied where its reason operates, and that where 
the lower court enjoyed no substantial advantage, by rea- 
son whereof it was presumably better able to decide rightly 
than we are, it is the duty of this court to try the facts 
de novo and announce its independent conclusion. We are 
the more urged to such a holding in this case, because we 
gather from the record that the lower court misappre- 
hended the rules as to burden of proof which in our ame A 
should govern. 

It seems to be contended by counsel for appellant that 
the relation of parent and child is so far one of trust and 
confidence that in any case where one obtains a conveyance 
from the other the burden is upon the grantee to establish 
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that the transaction was fair and honest. We are unable 

to assent to this proposition, nor is it sustained by the au- 

thorities cited. While the relation predisposes to trust and 

confidence, yet some circumstances of reliance or depend- 

ence of one upon the other or habitual trust ought to ap- . 
pear in addition. No presumption of fraud or undue influ-~ 
ence arises from the mere existence of the relation. Sam- 
son v. Samson, 67 Ia., 258, 25 N. W. Rep., 283; 27 Am. & 
Eng. Ency. Law, 488. Where the parent is old and feeble 
and dependent upon the child, or where the child has been 
given the control and management of the parent’s affairs, 
or has been largely consulted therein, or where they have 
long lived together, the fiduciary relation may be clear 
enough. But where, as in this case, parent and child have 
long lived apart, neither is dependent on the other, neither 
has habitually consulted or advised with the other, and 
but a few weeks have elapsed from their reunion to the 
transaction in question, while we do not deny that a rela- 
tion of trust and confidence might arise, as Mrs. Gibson 
testifies there did in this case, such relation is not a neces- 
sary presumption from the mere fact that the parties are 
parent and child, but must be established by the party at- 
tacking the transfer, as a part of his case. At least until 
such trust and confidence are shown, the burden is upon 
the plaintiff. Granting so much, however, we do not think 
that the trial court was right in assuming, as he appears 
to have done, that in case of conflicting testimony as to the 
immediate details of the transaction, this conveyance must 
stand. In this case the grantee was one of eight children 
of the grantor. The conveyance was a mere gift. The 
grantor was nearly 78 years of age, a widow, much weak- 
ened by a recent illness; and the properties conveyed were 
of the value of $10,000 out of a total estate of about $18,- 
000. Even if we accept the defendant’s statement that she 
held and intended to hold the Los Gatos property merely 
in trust and took beneficial title to the Omaha property 
only, she received one-third, at least, of the entire estate, 
in. which, on the face of things, she should have had but 
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one-eighth, and that third consisted of the property most - 
likely to rise in value, which has since, as we must know, ~ 
greatly enhanced. Where a conveyance from a parent to 
one of several children by way of gift, prima facie, is not a 
just or reasonable disposition of the parent’s property, and 
the age and physical condition of the parent, the propor- 
tion of the property conveyed to the whole estate, and the 
circumstances surrounding the gift suggest_fraud and un- 
due influence, the transaction should be closely scrutinized, 
and the burden is upon the donee to overcome the presump- 
tion of fact arising from such circumstances. In other 
words, though the relation of parent and child may not 
necessarily and of itself alone cast a burden of proof upon 
the one receiving a gift or conveyance from the other, 30 
as to bring the rule of law as to burden of proof in cases of 
relations of trust and confidence into play, it is so far lia- 
ble to abuse that a strong presumption of fact may arise, 
from circumstances of a particular transfer, which will re- 
quire close scrutiny of the transaction, and cast a burden 
upon the grantee. It is a familar. doctrine that a court of 
-equity scans with great jealousy a transaction where there 
are any grounds for holding that influence has been ac- 
quired and abused, or that confidence has been reposed and 
betrayed. Smith v. Kay, 7 H. L. Cas. [Eng.], 750, 759. In 
the greater number of cases a long-standing confidential re- 
lation existed. But numerous illustrations of the presump- 
tion stated may be found in the authorities. Thus, in Davis 
v. Dean, 66 Wis., 100, 110, 26 N. W. Rep., 737, the court 
reversed a decree sustaining a conveyance by a mother to 
her adopted son, although it could not be said “that fraud 
and undue influence were proved affirmatively, but only 
that the circumstances suggest them.” The court said: ° 
“Because of the suspicious circumstances under which the 
conveyances were made, and the injustice which will be » 
inflicted upon the heirs of the grantor if the conveyances 
are held valid, the law casts upon the grantee the burden / 
of showing that the conveyances are untainted with undue \ 
influence or other fraud, but were the intelligent and delib- 
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erate act of the grantor.” In Worrall’s Appeal, 110 Pa. 
St., 349, 1 Atl. Rep., 380, it is said that the burden may 
be cast upon the grantee where there is a suspicion of un- 
due influence raised by general circumstances. Such sus- 
picion of fraud and undve influence is especially strong 
where the grantee took an active part in procuring the 
conveyance to be made. Disch v. Timm, 101 Wis., 179, 17 
N. W. Rep., 196, and cases cited. 

It would not be possible, in the reasonable limits of an 
opinion, to review the evidence in detail. The salient facts 
giving rise to a presumption of undue influence have been 
noted already. In addition, it appears that the grantee 
was an active agent in procuring the conveyance, and in 
the immediate details of its execution. There is a sharp 
conflict between her and her mother as to who first sug- 
gested it and the reason and cause of its execution. Mrs. 
Gibson, who impresses us as a fair witness, testifying un- 
der no restraint whatever, and, in view of her age and 
physical condition, sustaining an adroit and protracted 
cross-examination remarkably well, testifies that the de- 
fendant procured the deeds by persistent railing against 
her brothers, and representations that they, or some of 
them, were endeavoring to have a guardian appointed; that — 
her intention and that of her deceased husband had always — 
been to divide the property equally among the eight chil- 
dren; that she knew she was doing wrong at the time she 
made the deed, but was too weak and too much under the 
influence of her daughter to resist; that she had no one to . 
advise with at the time she signed, except defendant, and 
“was too much overpowered by her influence and her talk 
and promises.” Another daughter, who lived near at hand, 
was kept in ignorance of the transaction, as well as a 
brother living in the same house. The relations of defend- 
ant and this brother were not cordial, but no reason ap- 
pears for concealment from the sister. Mr. Bowden, an 
attorney, in whose affice the deed was drawn, testifies that 
she appeared perfectly capable, and that the deed was in 
every way her free and. voluntary act, and, as she then 
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stated, exactly as she wanted it. But several considera- 
tions operate to diminish the weight of this testimony. 
He testifies positively that he was not Mrs. Gibson’s attor- 
ney at the time, so that he evidently represented. Mrs. Ham- 
mang, with whom he had been in correspondence pre- 
viously. He represented the latter in this suit. If such was 
the case, and Mrs. Gibson was, as she says, completely un- 
der her daughter’s influence while the two were at his of- 
fice, he can hardly have had a fair opportunity to judge 
whether she acted freely or not. It is true, he testifies 
that she had previously told him that she intended to give 
the Omaha property to the defendant; but when, on cross- 
examination, he enedavored to draw a statement to that 
effect out of Mrs. Gibson, she repeatedly and emphatically .- 
denied it. The strongest point made by defendant is that 
she had received less from her parents than the rest of the 
family, and that the gift was intended to make up the de 
ficiency. If this were established, if would go far to prove 
her case. But the most that can be said is that one of the 
brothers had received about double what had gone to any 
of the others. Although defendant testified that she had 
received nothing because of hostility of her parents to- 
wards her former husband, her mother denies that there 
ever was such hostility and asserts positively that, with 
the exception of the one son who had received more than 
his proportion, and a daughter other than defendant, who 
had been given nothing, the children had been dealt with 
substantially alike. Surely, if the defendant alone of all . 
the children had received nothing, while the others had 
been well provided for, a fact of such importance was cap- 
able of proof by more direct and competent evidence than 
was adduced. As the case stands, we feel convinced of the 
substantial truth of Mrs. Gibson’s testimony. With re- 
spect to the claim that this suit was brought by undue in- 
fluence exerted by the other children, we think =[rs. Gib- 
son’s statements in evidence, in a place where all were 
represented and she was at full liberty to act freely, speak 
for themselves. When asked if any one advised her to 
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bring the suit, she said: “TI have the advice this way,—that 
she had got all my property, and there were seven other 
children ; and I could not feel it was right to letit go. * * 
I always considered it unjust,—the others being left out.” 
In another place, when pressed on the same point, she said 
to counsel for defendant: “I told you, Mr. Bowden, had it 
been left to myself, if I had gone to the grave a beggar, I 
never would have entered suit against my daughter. But 
I could not let a greedy girl take it all.” We are satisfied 
tha. these statements, not the deed, represent the real will 
and intention of the grantor, and that the deed was pro- 
cured, if not by fraud, through representations that the 
sons were taking steps to have a guardian appointed, and 
by a persistent pressure and urgent solicitation, which 
Mrs. Gibson, in her then weak condition, could not resist, 
and hence, under repeated adjudications of this court, by 
undue influence. Hartnett v. Hartnett, 42 Nebr., 23; Mun- 
son v. Carter, 19 Nebr., 293. 

We recommend that the decree be reversed and the cause 
remanded with directions to enter a decree for plaintiff as 
prayed. 

SEeDGwicK and OLDHAM, CC., concur. 


By the Court: Tor the reasons stated in the foregoing 
opinion, the judgmeut of the district court is reversed and 
the cause remanded with directions to enter a judgment 
for plaintiff as prayed. 

REVERSED AND REMANDED. 


ALFRED E. HarGreaves V. ORESTES B. TENNIS ET AL, 
FitED DECEMBER 18,1901. No. 10,562. 
Commissioner’s opinion, Department No. 2. 


1. Creditor: GARNISHMENT: Lien: Suir mn Equity. A creditor who 
has obtained .y garnishment proceedings a lien upon a stock 
of goods fraudulently conveyed, may maintain a suit in equity 
to set aside the transfer and reach the goods or their value. 
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2. Creditor’s Bill. Such suit is in the nature of a creditors’ bill and 
is maintainable, without showing special facts making the 
remedy by action at law for unsatisfactory answer inadequate. 


3. Fraudulent ‘Conveyance: INTEREST. One who takes a stock of 
goods under a -fraudulent conveyance to defeat the vendor’s 
creditors and converts them to his own use, is properly charged 
with interest upon their value. 


4, Creditors’ Suit: AmounT or RecovErRy. If the fraudulent vendee 
disposes of the goods for less than they were worth, recovery in 
a creditors’ suit is not to be limited to the proceeds, but be may 
be charged with their full value. 


5. —————: FRAUDULENT CONVEYANCE: VENDEE: CREDIT: ARTICLES* 
Sro.—en. The vendee in a fraudulent conveyance is not entitled 
to credit in a creditors’ suit for articles included in the convey- 
ance which were stolen from him while he held thereunder. 


6. Fraudulent Transfer: ADVANTAGE TO VENDEE: LIABILITY AS 
GARNISHEE. A transfer made for the purpose and with the in- 
tent of defrauding creditors being of no effect as to the latter, 
no advantage can accrue to the vendee, as against them, by 
reason thereof. Hence, although the judgment debtor may have 
been indebted to the vendee at the date of the fraudulent 
transfer, the latter is not entitled to a lien on the goods for 


such amount nor to have it’ deducted from his liability as 
garnishee. 


%. Cross-Petition: EssENTIAL AVERMENTS OMITTED: DEFECT WAIVED 
.BY ANSWER. An omission of essential averments in a cross- 
petition, may be cured by allegations in the answer which 
amount to an admission of the facts upon which the right to 
relief depends. : 


Error from the district court for Lancaster county. 
Tried below before HoLmMus, J. Affirmed. 


Tibbets Bros., Morey & Anderson, for plaintiff in error. 
James E. Philpott and Ricketts &€ Wilson, contra. 
Pounpb, C. 


Charlotte Blair, a milliner, being in embarrassed circum- 
stances, executed a chattel mortgage conveying her stock 
of goods to her son-in-law, and also transferred a consid- 
erable amount of real property belonging to her to his 
bookkeeper. Thereafter certain of her creditors brought 
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attachment proceedings, in the course of which they gar- 
nisheed the mortgagee of the stock, while he held it under 
the chattel mortgage. On obtaining judgments against 
Mrs. Blair, and after return of executions thereon unsatis- 
fied, the creditors brought a general creditors’ suit to set 
‘aside the transfers of the real property, cancel and set 
aside the chattel mortgage, and for general relief. They 
also set up liens upon the stock by virtue of said garnish- 
ment proceedings. John H. Blair filed a cross-petition, 
alleging that he was the husband of Mrs. Blair, and claim- 
-ing a portion of the real property in question as a home- 
stead. Three trials were had in the court below, each re- 
sulting in findings for the plaintiffs. At the last trial, 
with which alone we are concerned, the court made full 
and complete findings of fact and law to the general effect 
that the transfers, both of the stock and of the real prop- 
erty, were fraudulent and void as to creditors, and rend- 
ered judgment accordingly. It was also found that John 
H. Blair was entitled to a homestead in the property de- 
scribed in his cross-petition, and his title thereto was 
quieted. Error is prosecuted by the mortgagee of the stock 
of goods. 

In view of the relation between the parties, and the con- 
sequent incidence of the burden of proof, it is manifest 
that the findings of the trial court as to the nature and 
purpose of the transfer are sustained by the evidence. The 
points chiefly urged in argument, and those which alone 
require our attention, are points of law. It is first con- 
tended that the petition fails to state a cause of action, for 
three reasons: Because there is no allegation “that Char- 
lotte Blair, the judgment debtor, was a resident of Jan- 
caster county, Nebraska”; because there is no allegation 
that the garnishee was insolvent or that for any rea- 
son the statutory action at law for unsatisfactory an- 
swer in garnishment was not adequate; and because there 
is no allegation that plaintiffs had no adequate remedy 
at law. We are unable to perceive any force in the first 
objection. Section 207, Code of Civil Procedure, requires 
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that the garnishee, not the attachment debtor, be within the 
county; and by the express terms of the Code an attach- 
ment is maintainable against a non-resident, so that 
the validity of the garnishinent did not necessarily depend 
upon the residence of the judgment debtor. It is alleged 
that judgments were duly rendered against her, which, 
under section 127, Code of Civil Procedure, sufficiently al- 
leges all prior steps and shows jurisdiction of the person 
of the defendant. If it was intended to object because the 
residence of the garnishee is not alleged, it may be re- 
marked that the Code merely requires that he be “within 
the county” and that the petition shows this garnishee an- 
swered in the garnishment proceedings, and that he was 
holding in the county the stock of goods in respect of which 
he was garnisheed. Nor is the next objection of any force. 
The attaching creditors acquired an equitable len upon 
the stock of goods by garnishment without regard to the 
solvency or insolvency of the garnishee. Reed v. Fletcher, 
24 Nebr., 485, 458; Grand Island Banking Co. v. Costello, 
45 Nebr., 119. And after garnishment the creditors might 
bring the same proceedings to protect or enforce their 
equitable lien that an attachment creditor or other lien 
holder might maintain. Reed v. Fletcher, supra. “The 
validity of a mortgagee’s right to chattels held in his 
actual possession by virtue of his mortgage may be called 
in question by a garnishing creditor alleging and proving 
fraud, as well as by an actual levy on the chattels in de- 
fiance of the claims of such mortgagee.” Grand Island 
Banking Co. v. Costello, supra. Vee a suit is in the 
nature of a creditors’ suit, to reach the goods and property 
of the judgment debtor fraudulently disposed of and en- 
force the equitable lien upon the goods arising from 
the garnishment. All equitable rights and charges are en- 
forceable by appropriate proceedings in equity. Although 
we now have a further statutory remedy by action at law 
for unsatisfactory answer, the equitable remedy by cred- 
itors’ bill is not superseded. Maxwell, Code Pleading, 165. 
In this case there were also fraudulent transfers of real 
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property to a person other than the garnishee, and hence 
a creditors’ bill to reach all the property and adjust the 
claims of all the creditors in one suit was appropriate, if 
not necessary. Stoll v. Gregg, 23 Nebr., 228. It was not 
essential to show insolvency of the garnishee or any other 
fact rendering the statutory action for unsatisfactory an- 
swer inadequate. As to the last objection, if the facts al- 
leged entitled the plaintiffs to proceed in equity, there was 
no need of a formal allegation of no remedy at law. Ball 
v. Beaumont, 59 Nebr., 631. The old “jurisdiction clause” 
is omitted to-day even in formal chancery pleading. Ob- 
jection is also made that the court rendered a money judg- 
ment against the mortgagee who held the stock. But as 
he disposed of the goods and converted the proceeds, no 
other remedy was possible. Where the subject of an equi- 
table lien is put out of existence by-the defendant, the 
court, having once obtained jurisdiction of the cause, will 
give complete relief by way-of a money judgment. Jfor- 
rissey v. Broomal, 37 Nebr., 766. 

The court fixed the value of the stock of goods at $2, 800, 
but rendered judgments against the fraudulent vendee 
amounting to about $4,400. This is complained of as 
error and it is argued that the liability of a garnishee can 
not execed the value of the property or amount of the fund 
actually in his hands. This would often be true where he 
was an ordinary debtor or trustee of the judgment debtor. 
But in this case lawful interest upon the value of the stock 
from the time it came wrongfully into the hands of the 
defendant in question to the date of the decree amounts to 
more than the difference between the value of the stock 
and the amount for which he was held liable. Hence the 
question conies to this: Is one who takes a stock of goods 
under a fraudulent conveyance to defeat the vendor’s cred- 
itors, and disposes of them and converts them to his own 
use, chargeable with interest upon their value? There can 
be but one answer. In equity the property belonged to the 
creditors, not to him. He converted their property, and 
deprived them of its use, or the use of the money it would 
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have brought them, and their right to compensation there- 
for is obvious. Risser v. Rathburn, 71 Ia., 118, 32 N. W. 
Rep., 198. 

Ancther alleged error grows out of the fact that the 
stock of goods was sold under the fraudulent chattel mort- 
gage for much less than its value as found by the court. 
Counsel argue that the mortgagee’s liability is that of a 
garnishee only; that the plaintiffs had a lien upon the 
goods and their proceeds, and, the goods having been sold, 
recovery should be limited to the proceeds in his hands. 
For like reasons they argue that he is entitled to credit for 
certain articies included in the conveyance, which were 
stolen from him while he held thereunder. These questions 
have been settled many times. As we have seen, this is a 
creditors’ suit, and the garnishment proceedings are ma- 
terial only in that by virtue thereof the plaintiffs obtained 
liens on the stock. It is fundamental that the measure of 
liability of a fraudulent vendee of chattels in a creditors’ 
suit is the value of the property. Smith v. Sands, 17 Nebr., 
498; Afeyer v. Stone, 21 Nebr., 717. The goods belonged to 
the plaintiffs, as between them and this defendant, and 
he had converted them. Having converted them, plaintiffs 
were entitled to claim their value; and when a portion of 
the goods were stolen, he can not undo his act of conversion 
as to that portion, and say to the plaintiffs that it was 
their goods which were stolen. The consideration recited 
in the chattel mortgage was $2,800. But the court found 
that, while the evidence showed Mrs. Blair was in- 
debted to the mortgagee in some amount at the date of the 
transfer, such indebtedness was not shown to have 
amounted to $2,800, although the goods were found to be 
worth $3,800; nor was it shown that the mortgage was 
given to secure such indebtedness. It was also found that 
the mortgage was made for the purpose of defrauding Mrs. 
Blair’s creditors, and that the mortgagee not only partici- 
pated in such purpose, but instigated its execution to that 
end. Hence, under the well settled rule in this state, the 

transfer was void as to creditors. Hedrick v. Strauss, 42 
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Nebr., 485; Hllis v. Musselman, 61 Nebr., 262. This com- 
pletely disposes of the further claim urged in the briefs 
that, if Mrs. Blair was indebted to the mortgagee “in any 
amount, he was entitled to a lien for such amount upon the 
proceeds in his hands and was entitled to have such amount 
deducted from his liability as garnishee.” The convey- 
ance being of no effect as to creditors, no advantage could 
accrue to him as against them by reason thereof. He was 
bound to restore the stock or its value to the creditors, who 
had a charge thereon in equity to the amount of their 
claims, and could claim.no lien thereon by reason of the 
fraudulent and ineffectual transfer or his wrongful pos- 
session thereunder. Hardt v. Schwab, 72 Hun [N. Y.], 
109. 

Finally exception is taken to that portion of the decree 
which finds one of the tracts of land conveyed to be the 
homestead of John H. Blair and awards it to him as such. 
The averments of his cross-petition are fatally defective, 
and, if they stood alone, would not suffice to support this 
portion of the decree. We do not perceive how this portion 
affects the rights of the present plaintiff in error, or is 
prejudicial tohim. But assuming that it is, we think there 
is enough in his answer to supply the defect in the cross- 
petition. By order of court, after the cross-petition of 
John H. Blair had been filed, Hargreaves filed an itemized 
account of the sum claimed to have been due him from Mrs. 
Blair at the time of the transfer. This account was veri- 
fied and was intended to be taken as part of his answer; 
the court having ordered him to make his answer more 
definite and certain by setting forth such sums by items. 
In this account he recited that he had “indorsed the mort- 
gage now past due on the homestead mentioned in these 
proceedings.” The only homestead mentioned, was the 
property claimed as such in the cross-petition of John H. 
Blair. After admiting its homestead character in his an- 
swer, and thus admitting the ultimate fact upon-which the 
relief granted by the court had to depend, he can not com- 
plain that the allegations of the cross-petition are defective 
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or insufficient. Beebe v. Latimer, 59 Nebr., 305; Railway 
Officials’ & Employees’ Accident Ass’n v. Drummond, 56 
Nebr., 235. It may be proper to say that the able counsel 
who now appear for the plaintiff in error seem to have had 
no part in the proceedings in the lower court till after 
issues had becn made up and two trials had been had, and 
- that they were limited on the third trial to the issue as to 
the value of the stock. We presume that some of the points 
presented were, in a’ measure, forced upon them. At any 
rate, after going over all the errors argued in detail, we find 
nothing of any force and are satisfied that the decree is in 
all respects in accordance with law. 
We therefore recommend that the decree be affirmed. 


SEpGWIcK and OLDHAM, CC., concur. 
By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district. court is 


AFFIRMED. 


MERCHANTS’ NATIONAL BANK OF OMAHA HET AL, AP- 
PELLANTS, V. JOHN W. MCDONALD, SHERIFF, ET AL., 
APPELLEES. 


Finep DECEMBER 18, 1901. No. 10,119. 
Commissioner's opinion, Department No. 3. 


1. Insolvent Corporation: PREFERRTING CREDITORS. It is the firmly 
established rule in this state that the officers of an insolvent 
corporation can not prefer debts to third persons for which 
they are obligated as sureties. 


2, Creditors’ Bill: Lirn. The filing of a creditors’ bill establishes a 
lien in favor of the plaintiff on the property or fund sought to 
be reached thereby from the date of the filing. One who in- 
tervenes in an action in the nature of a creditors’ bill is en- 
titled to a lien on the fund sought to be reached in such pro- 
ceedings from the date of such intervention. 


3. Creditor: JupemENT: InsoLVENT Corporation. A creditor whose 
claim has not Leen reduced to judgment can not maintain an 
action against an insolvent corporation for the ratable distri- 
bution of its assets among its creditors; and a creditor who has 
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reduced his claim to judgment and had execution thereon re- 
turned unsatisfied who intervenes in such action is entitled to 
a preference in the payment of his claim. 


4. Admission of Evidence: TriaL To Court: INCOMPETENT AND IM- 
MATERIAL EvipENCE SOLE BASIS oF Finpina. It is a settled rule 
of this court that a judgment will not be reversed simply be- 
cause the trial court, sitting without a jury, erred in admitting 
incompetent or immaterial evidence; but this rule has no ap- 
plication in a case in which it appears that such evidence is 
the sole basis of the findings and judgment assailed. 


5. Replevin From Sheriff: MEASURE oF DAMAGES. When personal 
. property held by a sheriff under a valid writ of attachment is 
‘wrongfully taken from him in replevin, by a person not a party 
to the suit, the measure of damages, in case the property can | 
not be returned, is its value at the time of the taking, with in- 
terest, not exceeding the amount required to satisfy the writs. 


6. —————-: —————: EVIDENCE. When personal property, consist- 
ing of a stock of merchandise held by a sheriff under a valid 
writ of attachment, is wrongfully taken from him in replevin 
by a person not a party to the suit, it is error to confine the 
evidence upon the measure of damages to the market value of 
the goods in the ordinary course of trade and to the price at 
which new fresh goods of like descriptions could have been 
purchased from wholesale dealers in them. The true inquiry 
in such case is what the value of the goods was at the time of 
the taking in the situation in which they then were, having a 
view to the manner in which the sheriff, if his possession had 
not been disturbed, could lawfully have disposed of them; and 
if there is no evidence in the record directed to that inquiry, 
there is no competent evidence from which to assess the amount 
of the sheriff’s recovery. 


7. : : : WitnEss. In a case like the foregoing 
testimony by competent witnesses to the value of the goods in 
the ordinary course of trade is admissible, as having an indirect 
bearing upon the principal inquiry; but when it appears that 
the goods, or a part of them, are to some extent shopworn and 
deteriorated in value, a witness who has never seen them or 
one whose only knowledge of value is derived from the inspec- 
tion of invoices and the examination of trade catalogues of 
prices, or one who is ignorant of the kind of manufacture and 
of the description of the form and structure of the articles in 
controversy, is incompetent to testify as to values. 


8. Review. On an appeal to this court, in a case in which an im- 
portant question is that of value, and in- which there is not 
sufficient evidence in the record to permit of its adjudication, 
the judgment of the district court will be reversed and a new 
trial awarded. 
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APPEAL from the district court for Douglas county. 
Heard below before Scott, J. Reversed. 


Action by John W. McDonald, sheriff, against the 
Merchants’ National Bank of Omaha, consolidated with 
other actions for. the distribution of the assets of the 
Hobrecker Stove Company. 


George E. Pritchett and Warren Switzler, for ap- 
pellants. 


Edson Rich, Winfield S. Strawn, W. A. Corson, C. W. 
DeLamatre, Arthur C. Wakeley, Bartlett, Baldrige & De 
Bord and Congdon & Parish, contra. 


DUFFIE, C. 


On April 24, 1896, the Hobrecker Stove Company, a cor- 
poration doing business in the city of Omaha, made a bill 
of sale of all its stock in trade to the Merchants’ National 
Bank of Omaha, to secure the payment of notes in the sum 
of about $10,000, claimed to be made by said corporation 
to the bank, and which notes James C. McKell, a director 
and president of the corporation, signed as co-maker or 
surety. On the same day, and as a part of the same trans- 
action, the corporation assigned all its book accounts and 
bills receivable to Luther Drake, trustee, for the purpose 
of further securing the payment of said notes to the bank. 
It is conceded that at that time the corporation was in- 
solvent. On said April 24, 1896, the Ellwood Gas & Vapor 
Stove Company commenced an action in the district court 
against the Hobrecker Stove Company to recover the sum 
of about $1,000, and a writ of attachment was issued in 
that action and levied upon a portion of the stock in trade 
of the defendant, the Hobrecker Stove Company. On 
April 27, 1896, the Cleveland Steel Range Company and 
the Galusha Stove Company each commenced actions in 
_ the district court against the Hobrecker Stove Company, 

‘which actions were aided by attachment, and the remainder 
of the stock in trade, not levied on under the attachment 
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in favor of the Ellwood Gas & Vapor Stove Company, was 
attached by the sheriff of Douglas county. On May 27, 
1896, this action was commenced by the March-Brown- 
back Stove Company, a general creditor of the Hobrecker 
Stove Company, the action being in the nature.of a cred- 
itors’ bill, alleging the insolvency of the defendant cor- 
poration, that it had suspended business and was no longer 
a going concern, charging that the assets of the corporation 
were a trust fund for the benefit of all its creditors, and 
asking the court to appoint a receiver and take possession 
of the assets and. make a distribution of them ratably 
among the creditors of the concern. The petition recited 
the bill of sale made by the defendant corporation to the 
Merchants’ National Bank, as well also as the assignment 
to Luther Drake, trustee, of the book accounts and bills 
receivable, and asked that these conveyances and the at- 
tachments above referred to might be set aside and the 
property covered thereby held to be the assets of the cor- 
poration and distributed among its creditors. The 
Merchants’ National Bank, Drake, trustee, and the attach- 
ing creditors of the corporation were made parties defend- 
ant to this bill. On June 8, 1896, the Merchants’ National 
Bank brought an action of replevin against the sheriff 
of Douglas County, Nebraska, to recover possession of 
‘the goods under its bill of sale, and which had been 
taken possession of by the sheriff under the attach- 
ments in the three actions above mentioned. May 
28, 1897, the Cannonsburg Iron and Steel Company 
filed a supplemental answer and cross-bill in this action, 
alleging the entry of a judgment in its favor against the 
Hobrecker Stove Company subsequent to the commence 
ment of the action, and asking a ratable distribution of the 
assets. October 19, 1896, the Novelty Manufacturing Com- 
pany filed its answer and cross-bill in this action, and on 
October 29, 1896, the A. J. Linderman & Hoverson Com- 
pany filed its answer and cross-bill in this action. The 
two parties last named are non-judgment creditors of the 
Hobrecker Stove Company. March 6, 1897, the Dayton 


Vor. 63] SEPTEMBER TERM, 1901. 367 


Merchants’ Nat. Bank of Omaha v. MeDonald. 


Manufacturing Company, the Victor Stove Company, the 
Farmers’ National Bank and Schill Bros. intervened in 
the action, alleging in their petition of intervention that 
they were creditors of the Hobrecker Stove Company, that 
they had reduced their claims to judgment, had execution 
issued and returned unsatisfied and had thereafter gar- 
nished the Merchants’ National Bank and Luther Drake, 
trustee, as parties having property and funds of the Ho- 
brecker Stove Company in possession, and claiming a pri- 
ority in the distribution of the assets of the defendant: cor- 
poration over all creditors, with the exception of the three 
attaching creditors first above mentioned. November 1, 
1897, the Belding-Hall Manufacturing Company, a cred- 
‘itor at large, intervened in this action, and asked to be 
allowed to participate in the distribution of the assets. 
By consent of all the parties, the replevin action brought 
by the Merchants’ National Bank against McDonald, sher- 
iff was cousolidated with this action and tried to the 
court. Upon the trial a decree was entered canceling the 
bill of sale made by the defendant corporation to the 
Merchants’ National Bank, as well also as the assignment 
of book accounts and bills receivable made to Drake, trus- 
tee, and ordering a distribution of the assets of the cor- 
poration, giving the three attaching creditors first above 
named a first lien on the assets for the payment in full of 
their claims, and directing the remaining assets to be 
ratably distributed among all the creditors. 1t was fur- 
ther found that the value of the property taken by the 
bank in the action of replevin against the sheriff, together 
with interest thereon to the date of trial, was $7,682, and 
that the amount collected by the Merchants’ National 
Bank of Omaha on the accounts and bills receivable as- 
signed to Drake, as trustee, amounted, with interest, to 
the sum of $1,429.85, and these several amounts the bank 
was ordered to pay to the clerk of the court, to be distrib- 
uted under the terms of the decree. The Merchants’ 
National Bank has taken an appeal from this decree, 
and insists that the value of the goods taken in re- 
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plevin found by the court is excessive, as well also as 
the amounts collected on the accounts. The four interven- 
ing. parties whose claims had been reduced to judgment 
prior to their intervention in this case, and who had garn- 
ished the bank and Drake, trustee, also appealed and 
insist that the court erred in not allowing them a prefer- 
eace in the payment of their claims over the non-judgment 
creditors. 

The conveyance to the bank and to Drake, trustee, are 
void, for two reasons: First. McKell, a director of and 
president of the Hobrecker Company, was a co-maker or 
surety upon the notes which these conveyances were made 
to secure. An insolvent corporation can not prefer its offi- 
cers by securing debts due to third parties for which they 
are liable. YVillson v. Downing, 45 Nebr., 549; Ingwersen 
v. Lidgecombec, 42 Nebr., 740. Second. By a supplemental 
decree entered April 18, 1898, it was found that the debt 
due the bank, and which these conveyances were made to 
secure, was the individual debt of McKell, for which the 
Hobrecker Stove Company was in nowise liable. The 
question raised by the appeal of the interveners is not only 
important, but interesting. Are they entitled to priority 
in the distribution of the assets of the corporation over 
the non-judgment creditors because of their proceeding in 
reducing their claims to judgment, and causing the parties 
in possession of the assets to be garnished, and thereafter 
intervening in this action? The plaintiff the March-Brown- 
back Stove Company undoubtedly filed its petition in the | 
belief that this court would adopt what is commonly 
known as the “trust fund doctrine” in relation to insolvent 
corporations, and deny a preference to any creditor of the 
corporation, regardless of the steps that had been taken to 
secure such priority. The question was an open one at the 
time this action was commenced, but has since been settled 
against the contention of the plaintiff in Shaw v. Robinson, 
50 Nebr., 403. Upon the theory that the assets of an in- 
solvent corporation are a trust fund, to be distributed rat- 
ably among the creditors of the concern, the action was 
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well brought and a court of equity was the proper tribunal 
to ascertain the amount of the liabilities and distribute 
the assets ratably. By the rule announced in Shaw v. Rob- 
inson, supra, the insolvent corporation may give one cred- 
itor a preference over another, and by analogy one creditor 
may, by his superior diligence, secure a preference in the 
payment of his claim over those who are less diligent. 
When the circumstances are such as to allow of legal pro- 
ceedings, those first reaching the property of the corpora- 
tion by attachment or other proper process secure a pre- 
ference; but when the assets of the corporation are beyond 
the reach of legal process then a court of equity must be 
_ealled on to assist the creditor, and the same rules ap- 
plicable in other equity cases must be observed. -It being 
settled that the plaintiff in this action was not entitled to 
a ratable distribution of the assets of the Hobrecker Stove 
Company under the “trust-fund doctrine,” the petition 
must be regarded as a simple creditors’ bill; and judged 
of in that light it was wholly insufficient, because the plain- 
tiff had not reduced its claim to judgment and exhausted 
its legal remedies. The rule has always obtained in this 
state that a general creditor has no standing to maintain 
a creditors’ bill. A judgment or special lien is an indis- 
pensable requisite. Weil v. Lankins, 3 Nebr., 384; Wein- 
land v. Cochran, 9 Nebr., 480; Crowell v. Horacek, 12 
Nebr., 622; Keene v. Sallenbach, 15 Nebr., 200, 202. Like 
all rules this has its exceptions, one being that property 
in this state may. be reached where the defendant is a non- 
resident, thus making it impossible to procure a personal 
judgment against him here; and other instances are given 
by Smith in his Equitable Remedies of Creditors, sec. 
167. The plaintiff, because its claims had not been reduced 
to judgment, stood in no position to pursue the property of 
the Hobrecker Stove Company or the funds arising there- 
from into the hands of the bank, as against the objection 
of any interested party having a better right thereto, and 
the question is, do the intervening parties, who had put 
their claims into judgment and garnished the holder of 


28 
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the fund, have a preference over the other parties to the 
suit, who had not attached before the commencement of 
this action? Incidently, it might be stated that, as to the 
attaching creditors, the decree, so far as it gave them a 
preference, was by consent of all the parties to the suit, 
and no one seeks by this appeal to modify it in that par- 
ticular, the principal contention being as to whether the in- 
terveners are also entitled to priority. It must, we think, 
be obvious that, if the plaintiff stood in no position to 
maintain its action because it had not reduced its claim 
to judgment, the non-judgment defendants, who, by their 
cross-bills, joined with the plaintiff in asking a pro-rata 
distribution of the assets of the defendant corporation, 
occupied no higher or better ground than did the plaintiff. 
What, then, are the rights of the interveners? They were 
not originally made parties to this action. After the action 
was commenced, they put their claims against the Ho- 
brecker Stove Company into judgment, and after execution 
returned unsatisfied garnished the bank. Upon a return of 
execution unsatisfied, they had a right, if they desired, to 
institute independent actions to reach this fund. Hall v. 
Alabama Terminal Co., 104 Ala., 577, 538 Am. St. Rep., 87. 
Instead of doing so, they took advantage of section 50a of 
our Code of Civil Procedure, and intervened in this action, 
asserting their prior right to the fund. That section, in 
substance, provides that any person who has or claims an 
interest in the matter in litigation, in the success of either 
of the parties to an action, or against both, may become 
a party to the action, either by joining the plaintiff in 
claiming what is sought by the petition or by uniting with 
the defendants in resisting the claim of the plaintiff or by 
demanding anything adversely to both the plaintiff and de- 
fendant. In this case the interveners were seeking relief as 
against both the plaintiff and the defendants. They asked 
as against the defendants the application of its assets to 
the satisfaction of their judgments, and, as against the 
plaintiff and cross-petitioners, that their claim to the fund 
should be preferred over all others, In this attitude of the 
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case, we are of the opinion that the interveners stand on 
independent grounds asking relief against all the other 
parties to the action, and that their rights must be deter- 
mined as if they had brought an independent action to 
which all the other parties to the suit were made parties de- 
fendant. _ 

As we now view the case, it is not necessary to determine 
the effect of the garnishment proceedings instituted by the 
interveners to reach the fund in controversy. The authori- 
ties are all agreed that the filing of a creditors’ bill gives 
the plaintiff a lien upon the property sought to be reachc.l 
thereby. It is an equitable levy upon the property, and 
binds it from the time of the filing of the bill. When these 
parties intervened in this action they acquired a lien on the 
fund in dispute prior and superior to the non-judgment 
creditors, who had not taken the necessary steps to main- 
tain a creditors’ bill to reach the fund. Their intervention 
was the first equitable levy upon the fund, excluding the 
garnishment proceedings from consideration, and the effect 
of which we are not considering. his is well illustrated 
in Miers & Coulson v. Zanesville und Mayville Turnpike 
Co., 13 Ohio, 197, where a bill was brought by a judgment 
creditor to reach the arrears of certain shares of stock sub- 
scribed and unpaid. By its answer the company admitted 
the existence of the assets, and asked that an account be 
taken of the creditors of the company, and the amount 
realized distributed equally among them all. The court 
refused this, saying: “This claim of the company for equal 
distribution is inadmissible; for the vigilant creditor, pur- 
suing his claim, acquires a preferable equity, which at- 
taches and becomes a specific lien by the filing of his bill.” 
This is the general rule; and so, whether the lien of the 
interveners dates from the time of their garnishment, or 
- the time when they intervened in this suit, their lien is 
prior to the rights of the non-judgment creditors who had 
failed to take the necessary steps to maintain their suit 
and obtain a lien. 

We have not overlooked the argument made on behalf of 
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the plaintiff that the Hobrecker Stove Company was wholly 
insolvent and that reducing its claim to judgment and issu- 
ing execution would be a useless and a fruitless proceeding. 
Cases are cited holding that under such circumstances a 
creditors’ bill may be maintained without showing a judg- 
nent. These cases seemingly overlook the right of a de- 
fendant to have his liability to a judgment and the amount 
thereof tried to a jury, instead of being passed upon by the 
chancellor sitting in equity; but whether these cases are 
well founded on principle or not, we think the practice in 
this state in bringing creditors’ bills has been too firmly 
established to be departed from at this time. 

The amount of the recovery allowed by the court in this 
case, and the character of the evidence upon which it is 
based, are questions which have caused us much trouble 
and perplexity. Much of the testimony on the question of 
the value of the goods, if not wholly incompetent, is of the 
most unsatisfactory character. It must be conceded, we 
think, that the most satisfactory testimony as to value came 
from the witnesses Ferrin and Dickey, and this for the 
reasons, first, it is practically conceded that the inventory 
which accompanied the bill of sale made by the stove com- 
pany to the bank was not.made at the time, and does not 
state correctly the quantity or description of the goods de- 
livered at the time. After the seizure of the goods upon 
the several attachments in behalf of certain of the creditors 
intervening in this action, certain of them were, by the 
sheriff, released from the levies, as not being the property 
of the attachment defendants, and the whole or part of the 
remainder were taken in replevin at the suit of the ap- 
pellant, and the goods so taken are alone really in contro- 
versy in this suit. This was fully recognized by the trial 
court in his fourteenth finding of the fact. Ferrin and 
Dickey are the only witnesses who knew, or who attempted 
to‘tell, what the goods so taken were, or what was their 
value. There is in the record a document which is stipu- 
lated to be a “copy of the original writ of replevin” and 
which was received without objection; but this stipulation 
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does not refer to or purport to authenticate the written 
statement, presumably annexed to the copy and immedi- 
ately following it in the record, which is not represented 
to be the return to the original writ or a copy of it, but 
which, on the contrary, recites that such a return was never 
made and the coroner’s reason for a failure to make one. 
There is no evidence, in other words, that the recitals made 
in this instrument ‘are true, except the signature thereto 
of the coroner, which is not official. This omission is not, 
we think, supplied by the testimony of the coroner, who 
was sworn as a witness, that he took substantially all the 
goods mentioned in the writ, accompanied by the admission 
that he made no list of them himself, and that the ap- 
praisers’ schedule was lost and he had not retained a copy 
of it. The only evidence in any degree satisfactory as to 
what goods were taken in replevin is that of Ferrin, who 
was one of the appraisers in that suit, and who testified 
that he wrote the list and appraisement, at the same time 
making a copy of it, which he retained until he compared 
it with and verified with it another list, which he made 
after the property had been turned over to the plaintiff in 
replevin. This latter list, which he says corresponds with 
the official schedule, is contained in the record. Even this 
evidence is not above criticism, but it is substantiaily all 
that there is at hand. Ferrin was an experienced salesman 
of goods of the description of those in controversy, and for 
some time previous to the failure had been employed by 
the stove company in that capacity. He was intimately 
familiar with the stock in hand, and knew its conditions 
and value as well, perhaps, as it was possible for anybody 
to know them, and he had the advantage of an opportunity 
to test that knowledge by making actual sales of the goods - 
as the agent of the bank. Dickey, the other appraiser in 
the replevin suit, testified that the goods taken were all 
listed and appraised at their full market value, with which 
he was at that time acquainted, he being then engaged in 
the business of handling such goods, but he was not per- 
mitted to testify, in answer to questions by the bank, what 
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the amount of the appraisement was, and there is no evi- 
dence what the value of the property was at the time it was 
taken by the coroner. It is fair to say, however, that the 
fact that more definite evidence in these particulars is not 
contained in the record, is not the fault of counsel for the 
appellant bank. 

A second reason for regarding the testimony of the above 
mentioned witnesses as the most satisfactory is that the re- 
maining witnesses upon the subject, Packard, King and 
Roberts, confess their own, we will not say incompetency, 
but lack of satisfactory information or means of informa- 
tion on the question of value. It is conceded in the briefs 
of counsel that the finding of the trial court with respect 
to values was based mainly, if not exclusively, upon the 
testimony of Packard. The witness, prior to the break-up, 
had been secretary to the stove company, and previous to 
that time had been secretary and treasurer of another sim- 
ilar concern at Hannibal, Missouri, but he admits that the 
knowledge of the stove business which he acquired in his 
former situation was “superficial” because his duties re- 
quired him to be in the office, and that his knowledge of the 
business which he acquired in the service of the stove com- 
pany, “was principally gained from the invoices which all 
passed through my hands, and from which I arrived at the 
cost of the articles, and by reference to those invoices or 
the books, that I made from reférences to the invoices.” 
From this knowledge and from memoranda which he made 
from these sources and from comparing catalogues of 
wholesale dealers, and without any avowed or apparent 
familiarity with or knowledge of the goods themselves, or 
of their condition, he undertook to testify as to their value 
by reference to a list, and stating what he supposed to have 
been their cost price, and this, not withstanding that the 
business had been carried on for several years, and that it 
was not disputed that the goods were, to some extent, 
rusted, shop-worn, broken and deteriorated in value. In 
our opinion, the testimony of this witness was of little 
value in fixing the value of the goods taken on the writ of 
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replevin. The witness King was a retail stove dealer, of 
some thirteen years’ experience in the city of Omaha, and 
was one of the appraisers at the time the goods were taken 
in attachment, and testified generally that the list made at 
the time was correct, and that the goods were appraised © 
at their then value, which was in the month of April, but 
he never saw the property afterwards, and did not pretend 
to testify as to their value in the following June, when 
they were taken under the order of replevin, or to know 
what goods were taken under the latter writ. On a some- 
what extended cross-examination, going over the list in 
detail, he was unable to say that at the time of testifying 
he had any knowledge whatever of the value at that time, 
or at the time of the appraisement, of any item in the 
schedule. Not only so, but he admitted, frankly enough, 
that he was unfamiliar both with the manufacture and 
manner of construction of many of the articles, and that 
all he knew about it was by looking at the list made at the 
time of appraisement, and the figures opposite, and then to 
say that that was the value. The testimony of this witness 
is therefore not of that satisfactory character upon which 
a finding should be based if better evidence can be had. 
The witness Roberts, who confesses never to have sec . 
any of the goods in controversy, wag shown a list repre 
sented to be a schedule of the goods taken in attachment 
and asked to state the value in June, 1896, of the several 
items and descriptions of goods it contained. This he did, 
stating that-the prices so given were those at which new, 
fresh goods could be obtained of the jobbing trade. It will 
hardly be claimed that the right of the parties should be de- 
termined and fixed by evidence of this character. In con- 
sidering the character of evidence on which the finding and 
judgment of the district court was based, another matter 
should be considered. At the time the goods were taken 
in replevin, they were held under attachments sued out by 
the attaching creditors of the stove company, and but for 
the taking they would have been sold under the writs or 
upon orders of sale following the judgments in the attach- 
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ment suits. What a stock of stoves and kindred hard- 
ware would have brought at sheriff’s sale in the middle of 
summer of such year, financially, as 1896, it is not worth 
while now to conjecture; but it is entirely plain that that 
of which the bank deprived the plaintiffs and interveners 
was not the fair market value of the goods in the ordinary 
course of trade, but what could have been obtained for 
them in the only manner in which they could lawfully have 
' disposed of them, namely, at forced sale. It was to the 
ascertainment of this amount to which the evidence should 
have been directed. The case and the measure of damages 
would have been far different if the stove company had 
been plaintiff in an action for damages for the wrongful — 
taking of their goods on mesne or final process. 

It is a settled rule of this court that a judgment will not 
be reversed solely because the trial court, sitting without 
a jury, erred in admitting incompetent or immaterial evi- 
dence; but this rule has no application in an instance in 
which it is apparent that such evidence is the sole basis 
of the findings and judgment assailed. Such seems to be 
the present case. In the present condition of the case, as 
we are unable to determine with any certainty the value 
of the goods, we have concluded that the best interests of 
the parties will be subserved by remanding it for another 
trial, in which, we have no doubt, better and more satis- 
factory evidence of the value of the goods taken in replevin 
by the bank can be secured. When the amount is ascer- 
tained, it should be distributed among the parties, by first 
paying the three attaching creditors, whose suits were 
brought on the 24th and 27th days of April, the full 
amount of their claims; secondly, to distribute the re- 
mainder, so far as necessary, ratably among the creditors 
whose claims have been reduced to judgment prior to their 
intervention in this action; and, third, the remainder of 
the funds to be distributed ratably among the creditors of 
the company who are parties to this suit; and we so recom- 
mend, 


AMES and ALBERT, CC., concur. 
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By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the decree appealed from be re- 
versed and the case remanded to the district court for a 
new trial; that any amount recovered against the bank on 
such new trial be distributed among the parties as directed 
in the foregoing opinion. 

REVERSED AND REMANDED. 


March 19, 1902, the following supplemental opinion was 
filed: 


Replevin: ATTACHMENT: MEASURE oF DamaGEs. When goods are 
wrongfully taken in replevin from a sheriff, who holds them 
under levies for the satisfaction of attachments in his hands, 
the measure of damages is the loss accruing to the attachment 
plaintiffs, because of being deprived of the right to have their . 
writ executed; and in such case the ultimate inquiry is, what 
was the value of the goods in the only market and manner in 
-~“hich the sheriff could have lawfully disposed of them? 


‘AMES, C. 


This is a motion for a rehearing. A stock of stoves and 
kindred hardware were wrongfully taken upon a writ of 
replevin from a sheriff, who held them under attachment. 
The principal ground of complaint in the motion is that 
this court held that the inquiry of damages in an action by 
the sheriff against the plaintiff in replevin is the actual 
damage suffered by the plaintiffs in attachment, viz., what 
the latter could have obtained for the property in the only 
manner in which they could lawfully have realized upon it, 
namely, by a public sale after due advertisement. It is 
argued that this measure is too speculative, and is there- 
fore incapable of accurate ascertainment. That it is to a 
degree subject to this criticism is conceded, but it has the 
merit of taking into account the actual situation of affairs. 
As much can not be said for the rule contended for by the 
appellees, which is, as interpreted by their argument, that 
the correct measure is the fair market value of the goods 
in Omaha, where they were situated. In the first place, 
this rule presupposes that there was in that city, in the 
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midsummer of 1896, a market value, fair or otherwise, for 
a stock amounting to several thousand dollars, like the one 
in controversy. Of this there is no evidence in the rec- 
ord. There was an attempt to prove, by witnesses not 
shown to have been competent, what such a stock probably 
could have been bought for from jobbers and manufact- 
urers in distant eastern cities, which tends somewhat to 
show, but by no means conclusively, what it would have 
been worth or have cost laid down in Omaha, and there is 
some evidence what, in the opinion of the witnesses, it 
might have been sold for in the ordinary course of retail 
trade in the last-mentioned city; but this estimate makes 
no account of the time which probably would have been 
consumed, or of the expense likely to have been incurred, 
in making such a disposition of it. That this inquiry was 
less speculative than that proposed by this court we are 
unable to see. The argument of counsel amounts to this, 
practically, that because it is difficult, or perhaps impos- 
sible, to ascertain with accuracy the sum which could have 
been obtained for the goods by the sheriff in the time and 
manner in which he would have been obliged to sell them, 
therefore the true rule of damages is what they would 
lave sold for at a time and in a manner which were, under 
the circumstances, wholly unavailable, and resort to which, 
in the absence of agreement by the parties, would have 
been forbidden by law. It is a rigid rule in this state, up- 
held by a multitude of decisions, that in an action for dam- 
ages, whether upon contract or for tort, the recovery is 
limited to such sum as will afford to the complaining party 
actual compensation for the injury inflicted. In many 
cases the ascertainment of that amount is, from the very 
nature of the case, speculative, and can be nothing more 
than a more or less vague opinion, derived from a general 
survey of all the circumstances bearing upon the inquiry; 
but this fact does not justify confining the inquiry to part 
of those circumstances only. In a case like the one at bar, 
the scope of the investigation should be sufficiently broad 
to include evidence, by competent witnesses, of the value 
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of the goods in all the various situations in which they 
might probably have been converted into money at the | 
place, and within the time, in which such conversion must 
necessarily have been made; and, the goods having been 
sold, the circumstances and manner of sale, and the 
amount obtained for them, were proper matters to be in- 
quired into. The more obscure the inquiry, the greater the 
need of illumination. The ultimate fact to be ascertained 
as nearly as possible is to what extent, or in what amount, 
have the attaching creditors been damaged by having been 
deprived of the opportunity to execute their process upon 
the property. From the necessities of the case the evidence 
can not rise above the rank of the opinions of witnesses, 
but it is equally important that the opinion of no incom- 
petent witness should be admitted, and that the opinion of 
no competent witness, concerning any matter bearing upon 
the ultimate issue, should be excluded. Evidence of the 
manufacturers’ and jobbers’ prices, and of the wholesale 
and retail value of the goods, if offered by competent wit- 
nesses, is admissible, and in some cases may be the only evi- 
dence obtainable; but it is not free from the criticism that 
it is speculative, and it has only an indirect bearing upon 
the real matter in issue, which such evidence alone, when 
that which is more direct is at hand, is incompetent to de- 
termine. If, for the sake of verbal uniformity, the measure 
of damages in such cases is stated to be the market value. 
of the property taken, still it must be understood to mean 
in the only market and manner in which the sheriff could 
lawfully have disposed of them. 

It is recommended that the motion for a rehearing be 
denied. 


DUuFFIE and ALBERT, CC., concur. 


By the Court: For reasons stated in the foregoing opin- 
ion, it is ordered that the motion for rehearing be denied. 


REHEARING DENIED. 
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CHIcAGo, Rock ISLAND & Paciric RAILWAY COMPANY Y. 
Ruta A. SHaw. 


FILED DECEMBER 18, 1901. No. 10,694. 
Commissioner’s opinion, Department No. 3. 


1. Surface Water. Ramzroap. A railroad company may, like any 
other proprietor, protect itself from the flow of ordinary sur- 
face water, and will not be liable to an adjoining owner for so 
doing. Morrissey v. Chicago, B. & Q. R. Co., 38 Nebr., 406. 


2, -—————: ——-——: Ravine: Frioop: MELTING Snows: Roap-BED: 
Dam: EMBANKMEMT. Where, however, a large territory is 
drained by a ravine or draw, through whjch the surface water 
of such territory flows in times of flood or melting snows in 
such quantities as to cut a channel, a railway company should, 
in constructing its road-bed across such draw, provide for the 
discharge of such water as naturally flows therein; and if its 
road-bed is so constructed as to dam the water and flow it back 
over the premises of an adjoining proprietor, or to discharge 
the accumulated water in unusual quantities upon the land of 
those adjoining, it’ will be liable for the damages occasioned 
thereby. Lincoln & B. H. R. Co. v. Sutherland, 44 Nebr., 526; 
Town v. Missouri P. R. Co., 50 Nebr., 768. 


3. Act of God. The act of God, when relied on as a defense, must be 
specially pleaded. 


4. Amendment: EvImpENcE. It is usually a matter within the dis- 
cretion of the trial court to allow or refuse to allow a plead- 
ing to be amended to conform to the evidence given on the 
trial. 


5. Instructions. Instructions examined, and found to state the law 
correctly. 


Error from the district court for Jefferson county. 
Tried below-before Lerron, J. Affirmed. 


M. A. Low and W. F. Evans, for plaintiff in error. 
A. H. Babcock, contra, 


DUuFFIE, C. 


The defendant in error is the owner of the east half of 
the south-west quarter of section 31, in township 4 of range 


VoL. 63] SEPTEMBER TERM, 1901. 381 
Chicago, R. I. & P. R. Co. v. Shaw. 


4 east, in Jefferson county, Nebraska. In 1892, the plain- 
tiff in error constructed its road through Jefferson county, 
passing in a southwesterly direction over a part of the land 
of the defendant in error; entering on the same about 1,100 
feet north of the southeast corner thereof, and leaving it 
about 800 feet west of the southeast corner. A draw runs 
through this land in a southeasterly direction, which drains 
a large body of country, estimated by the witnesses at 
from 1,500 to 1,800 acres. This draw carries a large vol- 
ume of water during, and for some time after, a period of 
heavy rains, or melting snow, and it is described by most 
of the witnesses as having well defined banks for at least 
a portion of its length; and it flows into Cub creek about 
50 yards from the point where it leaves the plaintiff’s land. 
When the railroad company constructed its road-bed over: 
plaintiff’s premises, a dirt embankment was thrown up 
across this draw; provision being made for the escape of 
water running therein by placing a pipe 36 inches in diam- 
eter under the embankment, at or near the channel. Up 
to the year 1896 this pipe was apparently sufficient for the 
flowage of water running in the channel, but on June 6, 
1896, a heavy rain precipitated a large volume of water 
into the draw, and, the pipe proving insufficient to allow 
its discharge, the water forced its way through the em- 
bpankment, washing away a considerable portion thereof ; 
and a 16-foot bridge was built in the opening thus made, 
and the pipe removed. This is the first flood for which 
damage is claimed. Other freshets occurring at subse- 
quent dates washed away other portions of the embank- 
ment, and the bridge was enlarged until it is now 60 feet 
in length. This bridge, the plaintiff alleges, was not built 
over the channel formed by the running waters of the 
ravine, but some four rods north thereof, and on ground 
much higher than was the channel in which the water had 
been accustomed to run, the channel itself being obstructed 
by a solid earth embankment, and on three occasions, viz., 
June 6, 1896, June 30, 1896, and April 23, 1897, the flow- 
ing water was diverted from its accustomed channel] and 


382 NEBRASKA REPORTS. [ VoL. 63 


Chicago, R. I. & P, R. Co. v. Shaw. 


impeded and obstructed in its passage by the road-bed of 
the company so negligently, wrongfully and improperly 
constructed, and caused to dam up and accumulate in large 
quantities against and alongside of said road-bed and em- 
bankment, on the upper side thereof, and to back up and 
flood over a large tract of plaintiff’s land on the west side 
of said embankment, destroying her crops growing thereon ; 
that finally the great pressure of water thus accumulated 
on the west side of said embankment broke through the 
same, and the pent-up waters in large volume and with 
great force rushed over and flooded a large part of her land 
on the southeast corner of her 80-acre tract, and on the 
east side of the road-bed, carrying with it sand, dirt and 
flood-trash, and depositing the same on various parts of her 
premises, and injuring her buildings and improvements 
‘which are located on the east side of the road-bed. The 
plaintiff’s petition is in three counts, the first claiming 
compensation for the damage from the overflow of June 6, 
1896; second, for that of June 30, 1896, and the third for 
that of April 23, 1897. The answer, in addition to a gen- 
eral denial, alleged that the railway was constructed, op- 
erated and maintained over the premises of the plaintiff, 
and at all other places, in a proper and lawful manner. A 
trial resulted in a verdict for the plaintiff and from a 
judgment entered thereon the railroad company has taken 
error to this court. 

The first assignment discussed by the plaintiff in error 
is instruction No. 18 given by the court, which is as fol- 
lows: “The plaintiff sues upon three counts, damages for 
the flood occurring June 6, 1896, for the flood occurring 
June 30, 1896, and for the flood occurring April 28, 1897. 
You will estimate the damages, if any, occurring at the 
time of each flood separately, and if you find defendant 
liable for the damages caused by any one flood and not for 
the others, you will confine the amount you find to the 
damages suffered at such time, but will bring in your ver- 
dict for the total amount of damages for which defendant 
is liable. If you find the defendant railroad company was 
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not negligent in the premises, you will find for the de- 
fendant.” It is urged that there was no evidence whatever 
tending to show that the damage suffered by the plaintiff 
below from the storm of April 23, 1897, was caused by the 
railroad company or by the manner in which the railroad 
was constructed or maintained. While the direct evidence 
is not clear as it might have been upon this question, we are 
not prepared to say, considering all the circumstances of 
the case, that the court would be warranted in taking from 
the jury, or refusing to submit to the jury, the defendant’s 
liability for the damages caused by the April flood. We 
think that there was evidence sufficient to go to the jury 
under the carefully prepared instruction of the court, and 
to uphold a finding that the damages were caused by the 
defendant’s negligence in the construction of its roadbed. 
The next assignment of error discussed in plaintiff’s 
brief is the eighth instruction, as follows: “If you believe, 
however, that on said June 30, 1896, said embankment and 
the opening therein were so constructed as not to allow 
the discharge of the surface waters ordinarily flowing 
down or which might reasonably be expected to flow down 
said channel, and that by reason of such faulty construc- 
tion, the plaintiff was damaged by said surface waters, 
then the plaintiff would be entitled to recover upon the 
second cause of action for damages caused by said flood of 
June 30th.” As the material question in this case is the 
negligence of the company in not providing a sufficient 
opening in its embankment for the discharge of the surface 
water accumulating in the ravine or draw under the cir- 
cumstances shown by the evidence in this case, we think 
it proper to state the objections taken to this instruction 
in the language used by the plaintiff in error in its brief, 
as follows: “This was clearly erroneous, as it assumed as 
a matter of law that if ‘said embankment and the opening 
therein were so constructed as not to allow the discharge 
of the surface waters,’ the railway company was guilty of 
negligence.. In other words, the court told the jury by this 
instruction that, if the railway was ‘so constructed as not 
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to allow the discharge of surface water’ that, as a’ matter 
of law, was a ‘faulty construction,’ and the plaintiff below 
was entitled to recover all damages caused thereby. The 
following language of this court is especially applicable 
to this: ‘A railroad company, in the absence of evidence 
to the contrary, must be presumed to have constructed its 
embankment in a manner proper for the operation of its 
line of railway. If in doing so surface water was de- 
flected from its course so as to be thrown * * * over the 
land of the plaintiff, no right of action thereby accrues to 
the plaintiff’ Morrissey v. Chicago, B. & Q. R. Co., 38 
Nebr., 406. In that case the evidence showed that the 
railroad was constructed and maintained upon an embank- 
ment in such a manner as to cause the surface water to 
back up and flow over the plaintiff’s land, but this court 
held that ‘it is proper to presume, in the absence of proof 
on the subject, that said embankment was, for railway pur- 
poses, properly constructed.’ In a later case this court. 
said: ‘This question was carefully considered in the case 
of Morrissey v. Chicago, B. & Q. R. Co., 38 Nebr., 406, and 
the conclusion therein announced that the rule of the com- 
mon law prevails in this country. Subject to that rule 
every proprietor may lawfully improve his property by 
doing what is reasonably necessary for that purpose, and 
unless he is guilty of some act of negligence in the manner 
of its execution, he will not be answerable to his neighbor, 
although he may thereby cause the surface water to flow 
upon or from the premises of the latter to his damage.’ 
Anheuser-Busch Brewing Ass’n v. Peterson, 41 Nebr., 897.” 

We have given the argument and the citation of authori- 
ties in support thereof made by the plaintiff in error in 
order that its contention may be fully understood. If we 
understand the argument, it is to the effect that the com- 
mon-law rule in relation to surface water is in force in 
this state, and that a railroad company, in common with 
other proprietors of land, may claim the benefit of that 
rule. At common law the proprietor has a right to protect 
his real estate against surface water. In doing so he may 
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turn the water on the servient or lower land without lia- 
bility to damage. Mere surface water—that which does 
not run in any confined course or channel—is regarded 
as a common enemy against which any landowner affected 
by it may fight. This rule was recognized and enforced 
in Morrissey v. Chicago, B. & Q. R. Co., supra, and it was 
the only question discussed or decided in the case. There 
was no question in that case, as we understand it, that the 
railroad company had negligently constructed its embank- 
ment so as to collect the surface water and flood it back 
on the land of another, or, after confining it, allowing it 
to break away and flood the servient estate. It was a mere 
question of whether, by the erection of an embankment 
which diverted the course of surface water upon the lands 
of another, the company was liable, and it was held that it 
was not liable. In the present case the question of a negli- 
gent construction is added as another element to be consid- 
ered. At common law one could not negligently improve 
his property to the detriment of another. This is recognized 
in Anheuser-Busch Brewing Ass’n v. Peterson, supra, 
quoted by the plaintiff in error, and it ‘is there said: 
“Every proprietor may lawfully improve his property by 
doing what is reasonably necessary for that purpose, and, 
unless guilty of some act of negligence in the manner of 
its execution, will not be answerable to an adjoining pro- 
prietor, although he may thereby cause the surface water to 
flow onto the premises of the latter to his damage. But if 
in the execution of such enterprise he is guilty of negli- 
gence, which is the natural and proximate cause of injury 
to his neighbor, he is accountable therefor.” No one has 
the right to collect surface water upon his premises and 
flood it back upon his neighbor, or, after being collected 
in large quantities, to discharge it upon the adjoining es- 
tate to theinjury of the latter. He may dike his own prem- 
ises against its flow thereon. He may use such reasonable 
means as are necessary to retain it upon his premises, if 
he so desires; but he can not use his own premises to accu- 
mulate it in large quantities, and then flow it down upon 
29 
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his neighbor, causing to the latter damage and injury. We 
think that this principle has been fully recognized and en- 
forced in Lincoln & B. H. R. Co, v. Sutherland, 44 Nebr., 
526, and J'own v. Missouri P. R. Co., 50 Nebr., 763. In the 
case first cited it is said: “The doctrine of this court is 
the rule of the common law,—that surface water is a com- 
mon enemy, and that an owner may defend his premises 
against it by dike or embankment, and if damages result 
to adjoining proprietors by reason of such defense, he is 
not liable therefor. But this rule is a general one and sub- 
ject to another common-law rule,—-that a proprietor must 
so use his own property as not to unnecessarily and negli- 
gently injure his neighbor. Therefvre, every proprietor 
may lawfully inprove his property by doing what is rea- 
sonably necessary for that purpose, and, unless guilty of 
some act of negligence in the manner of its execution, will 
not be answerable to an adjoining proprietor, although he 
may thereby cause the surface water to flow onto the prem- 
ises of the latter to his damage; but, if in the execution of 
such enterprise, he is guilty of negligence, which is. the 
natural and proximate cause of injury to his neighbor, he 
is accountable therefor.” In Vown v. Mf. P. R. Co., it is 
said: “Surface waters may have such an accustomed flow 
as to have formed at a certain place a channel or course, 
cut in the soil by the action of the water, with well-defined 
banks, and having many of the distinctive attributes of a 
watercourse; and though there are no exceptions to the 
general rule except from necessity, this may constitute an 
exception, and if the flow is stopped by the erection of an 
embankment across and in the channel, some provision 
may be necessary for the allowance of the regular flow of 
the surface waters. Whether such embankment has been 
negligently constructed with reference to the obstruction 
of the flow of the surface waters, and whether such negli- 
gence, if any, is the proximate cause of an alleged injury, 
are generally questions to be submitted to the jury.” We 
think that the case last cited from is decisive of the one at 
bar, and we fully agree with the reasoning of that case. It 
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would be an unfortunate rule of law which would allow a 
railroad company, or any other proprietor of land, to erect 
an embankment across a ravine in which a large body of 
water is accustomed to run during the rainy season or upon 
the melting of snow without making the necessary provis- 
ion for its flow in the usual manner. In the present case 
there was a ravine of some miles in length, down which 
the water poured in large quantities at certain seasons. 
It was fed by other like draws and streams. The fact that 
it cut its way through the solid embankment on different 
occasions, is evidence sufficient to show the volume and 
force of the water which it carried. It might, almost as a 
matter of law, be said to be negligence to throw an em- 
bankment across a ravine, without providing adequate 
means for the flow of the water; and it certainly ought not 
to be contended that the finding of the jury that such an 
act was negligence ought to be disturbed by the court. We 
regard it as now settled by the former decisions: of this 
court that a railway company, or other proprietor of land, 
can not throw an enbankment across a ravine or draw, into 
and through which the surface water of a large scope 
of country is accustomed to flow, without providing ade- 
quate means for the usual flowage of the water naturally 
seeking such an outlet. We think that the court was fully 
justified, in giving its eighth instruction, by the cases above 
quoted, and that error can not be predicated thereon. 
Complaint is made of the concluding paragraph of the 
sixth instruction of the court. Taking that part of the in- 
struction alone, it would probably be incorrect and mis- 
leading, as the jury was told that the company was liable 
fur not providing for the deposition of surface water which 
might injure the plaintiff. As we have seen, and as was 
held in Morrisey v. Chicago, B. & Q. R. Co., supra, the 
company was under no obligation to guard against the flow 
of surface water upon the premises of the plaintiff under 
ordinary circumstances, and where the conformation of the 
surrounding country did not force the water toward a com- 
mon point of final drainage, and through which it had run 
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until a channel has been formed through which it seeks 
its natural outlet. The surroundings here were, however, 
of an exceptional character, and almost identical with 
those set out in Lincoln & B. H. R&R. Co. v. Sutherland, 
supra, and the court, evidently with that case in mind, 
called the attention of the jury, in another part of the sixth 
instruction, to the state of facts which the evidence tended 
to establish, and made it clear that it was only to the ex- 
ceptional circumstances of the case that the instruction 
was applicable. That there may be no misapprehension of 
our meaning, we quote so much of the sixth instruction as 
precedes the phrase complained of: “The question whether 
or not the defendant railroad company was negligent in 
the construction of its embankment across the ravine or 
draw which traversed the plaintiff’s land is a question 
which you must determine from all the facts and circum- 
stances in evidence before you, and in passing upon this 
question you should take into consideration the length of 
the ravine or draw, the area of land which it and its 
branches and feeders drained above the point where the 
railroad crossed it, the height of its banks, its width, and 
whether or not water flowed or stood in the same for any 
length of time. You should consider the configuration of 
the ground at the place where the railroad embankment 
crossed it, the height of the embankment, and all other 
facts which have been testified to before you which will aid 
in deciding ‘upon the effect that the construction of said 
embankment had upon surface waters which flowed down 
said draw. You should also consider the testimony as to 
the openings made in said embankment by the railroad 
company prior to the 6th day of June, 1896, when the first 
damage is claimed to have been suffered by the plaintiff; 
and should also consider the means, if any, devised by the 
railroad company for discharging the water which flowed 
down said channel through said embankment into the nat- 
ural channel at a lower point, and if from all the evidence 
in the case you believe that said railroad company had used 
at or before the 6th day of June, 1896, such precautions 
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and means as an ordinarily prudent and reasonable person 
would use, to guard against any damage to the plaintiff by 
reason of the construction of said embankment, then the 
defendant railroad company would not be guilty of negli- 
gence in the premises and it would be your duty to find 
for the defendant in such case.” The instruction, as a 
whole, correctly states the law as we understand it. 
Complaint is further made that the court refused an in- 
struction tendered by the plaintiff in error to the effect 
that if the floods, or either of them, which did the damage 
complained of, were unprecedented in character, and of 
such force and volume as to make them, or either of them, 
without parallel] in the vicinity in which they occurred, and 
were such as not to be anticipated, then for the damage 
done by such floods the defendant would not be liable. 
The court, we think, correctly refused the instruction. In 
the first place, no defense of that character was tendered 
by the answer filed by the defendant; and, secondly, there 
is no evidence that the floods of June 6, 1896, and April 23, 
1897, were of the character described in the instruction. 
There was some evidence offered by the defendant company 
tending to show that the storm of June 30, 1896, was un- 
precedented in its character and force. After both parties 
had rested, the defendant asked leave to amend its answer 
to conform to the evidence, by alleging that the damages, 
if any, which occurred from the flood of June 30, 1896, 
were the result of such unprecedented storm and the act 
of God. This request was refused, and the ruling of the 
court is one of the errors assigned. Numerous authorities 
are cited to the effect that, where evidence is offered and 
received without objection upon a question not made an 
issue by the pleadings, the court may allow an amendment 
to conform the pleadings to the evidence. The practice of 
allowing amendments under the circumstances shown in 
the cited cases has undoubtedly been in force almost from 
the adoption of the Code practice. In many instances it 
has, without doubt, been in the interest of justice; and 
this court would hesitate to take any stand to discourage 
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its allowance in all proper cases, in the discretion of the 
trial court. So much must, however, be left to the dis- 
cretion of that court in the trial of a cause, that the facts 
showing an abuse of discretion must be strong and pointed 
before we should feel justified in reversing a case either for 
a refusal to amend to conform to the proof, or because such 
au amendment was allowed. It is seldom that we meet 
with a record that discloses such care on the part of the 
trial court, in guarding the rights of the parties as the one 
under consideration. The fact, if so it be, that the storm 
of June 30, 1896, was of the character described in the 
amendment proposed, was undoubtedly known to the com- 
pany long prior to the time when its answer in this case 
was filed; and such a defense, if it existed, would hardly 
be overlooked by the eminent counsel representing the 
plaintiff in error. In any event, the matter of allowing or 
refusing the amendment was so wholly in the discretion 
of the trial court that we do not feel called upon to inter- 
’ fere, in the absence of a stronger showing of prejudice than 
is here made. 
We recommend the affirmance of the judgment. 


AMES and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 
AFFIRMED. 


Norre.—As to surface water, and natural water course, as described 
in the foregoing opinion, see Chicago, R. I. & P. R. Co. v. Andreesen, 
62 Nebr., 456, opinion by OLDHAM, C., and authorities cited in note. 
—REPORTER. 
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McCorMiIcK HARVESTING MACHINE COMPANY V. MADISON 
WILLAN. 


FILED DECEMBER 18, 1901. No. 10,677. 
Commissioner’s opinion, Department No. 3. 


1. Damages: MALIcious ProsEcUTION. Damages are recoverable for 
the prosecution, maliciously and without probable cause, of a 
civil action in which there has been no restraint of the person 
or seizure of property. 


2. Instruction. An instruction, which submits to the jury an inquiry 
of fact concerning which there is no evidence, is reversable error. 


Error from the district court for Lancaster county. 
Tried below before TuTrip, J. Reversed. 


Ricketts & Wilson, for plaintiff in error. 
Morning & Berge, contra. 


AmeEs, C. 


This isan action to recover damages for malicious pros- 
ecution. The facts, to the extent that a recital of them is 
deemed requisite for the purpose of this opinion, are dis- 
closed, practically without dispute, in the record, as fol- 
lows: The plaintiff in error had in its possession certain 
notes executed to it by the defendant in error and another, 
and from which it was contended by the defendant in error 
that he had, for.a valuable consideration, been released by 

_an agreement between the parties, and upon which, other- 
wise, an action was barred by the statute of limitations. 
Well knowing that upon either or both grounds no right 
of action existed upon the instruments, the plaintiff, after 
having, through its agents, demanded and been refused pay- 
ment, maliciously and for the purpose of injuring and an- 
noying the defendant, at successive times prosecuted suits 
upon them before justices of the peace in out-of-the-way 
places in counties far distant from the county of the de- 
fendant’s residence, which suits were, however, abandoned 
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and dismissed after the defendant had been put to great 
nconvenicnece, labor and expense in preparing to defend 
ayainst them. For the purpose of giving colorable juris- 
diction to the justices, the plaintiff procured irresponsible 
persons residing in the counties in which the suits were be- 
ing brought to become apparently bound upon the notes by 
indorsement of them. The defendant in error, plaintiff be- 
low, recovered a verdict and judgment in the district court, 
which it is sought to reverse by this proceeding. A large 
number of alleged errors are assigned, two only of which 
do we think it necessary to decide upon. 

The plaintiff contends that an action for damages for 
malicious prosecution will not lie when the proceeding 
complained of is a civil suit in which there has been no 
restraint of the person or seizure of the property of de- 
fendant. In support of this contention he cites a para- 
graph from the opinion of the late Chief Justice MAXWELL, 
in Rice v. Day, 34 Nebr., 100, as follows: “At common 
law, prior to the statute of Marlbridge (52 Hen. III), 
which gave costs to a defendant where the action against 
him failed, a defendant who had defeated the party bring- 
ing the action might bring an action against him for ma- 
livious prosecution. The fact that an action was not well 
foanded—hei been brought against a party and failed— 
was sufficie;t to justi*y a suit for malicious prosecution, 
although neither his person nor property had been taken 
into the custody of the court. After the statute of Marl- 
bridge above referred to took effect, the general rule has 
been that in a civil action, to justify an action for mali- 
cious prosecution, there must have been an arrest of the 
person or seizure. of his property.” We do not think, how- 
ever, that this paragraph was intended to commit the court, 
or even the writer of the opinion, to the general rule therein 
stated. It does not do so explicitly, and the matter under 
consideration was an action for the malicious seizure of 
property upon a writ of attachment, for the decision of 
which, or, at any rate, for the reaching of the conclusion 
arrived at, an invocation of the rule was not requisite. 
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We therefore regard the question as an open one in this 
state. As is said by Chief Justice Corliss, speaking for 
the supreme court of North Dakota,in Kolka v.Jones,71 N. 
W. Rep., 558, 66 Am. St. Rep., 615, the decisions upon the 
question in this country are in hopeless conflict. But in- 
asmuch as the rule is not a part of the common law, strictly 
so called, but was introduced in England by statute, the 
statute may properly be said to be the reason for it, and in 
those states, like this, where the statute, or the principle 
of it, is not in force, the case may with propriety be said to 
fall under the operation of the maxim that when the rea- 
son for a law dails the law itself ceases to exist. We quote 
from the opinion in the case last cited: “Before the statute 
of Marlbridge (52 Hen. III.) an action for the malicious 
prosecution without probable cause of a mere civil action 
would lie. Closson v. Staples, 42 Vt., 209-214; Lockenour v. 
Sides, 57 Ind.,360, 364; Lipscomb v. Shofner (Tenn. Supp.), 
33 8S. W. Rep., 818; Lope v. Pollock, 46 Ohio St., 367, 21 N. 
E.,356, 14 Am.& Eng. Ency. Law, 32. Why this rule should 
have been departed from after the act of 52 Henry ITI. had 
been passed, is apparent from the language of that act. It 
gave to the defendant who had prevailed in the cause, not 
merely his costs, but also his damages; and, to make ap- 
parent the purpose of parliament to substitute this remedy 
for the action for malicious prosecution, these costs and 
damages were given only in actions which were malicious, 
and not in all actions generally. Lehigh V. R. Co. v. 
McFarland, 44 N. J. Law, 674-676. Subsequent legislation 
in England shows that the statute of Marlbridge was en- 
acted, not as a general law regulating costs, but to afford 
a summary remedy to the successful defendant in place 
of the existing right of action to recover his damages on 
account of the malicious prosecution of a civil action 
against him. The statute of Gloucester (6 Edw. I. c. 1) 
gave the defendant costs where he recovered damages, and 
fmally, by the act of 23 Henry VIII. c. 15, the defendant 
was given costs in all cases in which he was successful, 
whether he recovered damages or not, provided the case 
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was one in which the plaintiff could have recovered costs 


had he been the prevailing party. Lehigh V. R. Co. »v. 
McFarland, 44 N. J. Law, 674-676. The act of the British 


- parliament which was held to take away the existing cause 


of action for damages for the malicious prosecution of a 
civil suit was an act which in terms was limited to cases 
of that kind; and when it is remembered that it gave the 
defendant, not merely his costs, but also his damages, it 
is obvious that the statute was framed to give the success- 
ful defendant his remedy in the very case in which he was 
maliciously prosecuted, instead of compelling him to seek 
redress in an independent action.” Not only are the ma- 
jority of the later decisions in this country in accord with 
Kolka v. Jones, but, in our opinion, they rest upon the 
more weighty and satisfactory reasons. We have not the 
time nor space at our command for undertaking an ex- 
tended criticism of the conflicting opinions upon the sub- 
ject, and, if we had both, such a course would perhaps 
prove unprofitable. Certainly nothing would be gained 
by tabulating their names and places of publication, which, 
however, is done to a considerable extent in the cases above 
mentioned. It must suffice for us to say that the statute . 
52 Henry III., above referred to, did not take away the 
right of recovery for malicious prosecution in cases like the 
suit at bar, but provided a specific and exclusive remedy 
therefor. That remedy has not been adopted in this state, 
and the reasonable consequence is that the right of action 
continues to exist, so that this case does not present an in- 
stance of a- wrong without a remedy, contrary to a time- 
honored maxim. 

We think, however, that a new trial must be granted, 
because of an inadvertent error committed by the learned 
judge who presided at the trial in giving an instruction. 
_ The jury were told that one of the elements of damages for 
which the plaintiff below would be entitled to be com- 
pensated, in case he should receive a verdict at their hands, 
would be for the injury to his reputation and credit, if any 
was shown. It can not be presumed that by this phrase the 
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jury were intended to be given to understand that the plain- 
tiff might be awarded a sum of money, as under former 
rules of practice might have been permitted in an action 
for slander or libel, on account of injury to his standing 
in the community for integrity, honor and good citizenship, 
independent of any actual pecuniary loss resulting there- 
from. The instruction, so construed, certainly could not 
be upheld, especially in connection with; and as supple- 
mental to, the correct instruction that the plaintiff, in the 
event of his success in the suit, might be compensated. for 
his mental worry and distress. This last item covered all 
of the elements of the former that could properly be taken 
into consideration, and the former, coupled with it, im- 
plied that something additional might be allowed. What, 
in this connection, the phrase in question means, and what 
the judge, had his attention been especially challenged to 
it, would doubtless have construed it as meaning, is such 
reputation and credit as affected the business or financial 
standing and ability of the plaintiff to his actual injury. 
So construed, the instruction, considered as an abstract 
proposition of law, is not, we think, objectionable; but, un- 
fortunately, we are unable to find any evidence to which it 
is applicable; and so the jury were told, in effect, that it 
was permissible for them to find as a fact a material matter - 
whose existence was not shown by any evidence, or, what 
. perhaps is more likely, the jury, in the absence of such evi- 
dence, adopted the former interpretation, and understood 
themselves to be authorized to make an award of practi- 
cally exemplary or punitive damages, or, at any rate, of 
something in addition to compensatory damages, which is 
not allowable in this state. The rule is too well settled in 
this state to require the citation of authorities in its sup- 
port that the giving of an instruction, faulty in the respect 
that it submits to the jury an inquiry of fact concerning 
which there is no evidence, is reversible error. 

It is recommended that the judgment of the district 
court be reversed, and a new trial granted. 


DuFFIp and ALBERT, CC., concur. 
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By the Court: For reasons stated in the foregoing opin- 
ion, it is ordered that the judgment of the Cistrict court be 
reversed and a new trial awarded. 


REVERSED AND REMANDED, 


FRANK H. HarpHam, Sr., v. STATE OF NEBRASKA, EX REL. 
CaLVIN W. CRUSE. 


FILED DECEMBER 18, 1901. No. 10,768. 
Commissioner’s opinion, Department No. 3. 


Quo Warranto: APPLICATION: PROSECUTING ATTORNEY. An applica- 
tion in the nature of an information in quo warranto filed by 
a private citizen to recover the possession of a public office is 
fatally defective if it omits to allege that the relator has applied 
to the prosecuting attorney to file the same, and that the latter 
has refused or neglected so to do. 


Error from the district court for Adams county. Tried 
below before BEALL, J. Reversed. 


McCreary & Button, for plaintiff in error. 
L. J. Capps and John C. Stevens, contra. 


AMES, C. 


This cause was submitted, without oral argument, upon 
the brief of the plaintiff in error alone. From the brief it 
appears that the action is a proceeding in the nature of a 
writ of quo warranto to recover the possession of a school 
district office. The relator is a private citizen, claiming 
title to the office as the result of an election. The statute 
enacts (Compiled Statutes, ch. 71, see. 1) as follows: 

“When any citizen of this state shall claim any office 
which is usurped, invaded, or unlawfully held and exer- 
cised by another, the person so claiming such office shall 
have the right to file in the district court an information 
in the nature of a quo warranto, upon his own relation, 
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and with or without the consent of the prosecuting attor- 
ney, and such person shall have the right to prosecute said 
information to final judgment; Provided, He shall have 
first applied to the prosecuting attorney to file the infor- 
mation, and the prosecuting attorney shall have refused 
or neglected to file the same.” 

The information does not purport to have been filed by 
or at the instance of the prosecuting attorney, and it omits 
to allege that that officer had been requested to file the 
same and had refused or neglected to do so. Objection 
upon this ground was made in due season and overruled. 
The statute is explicit in its terms, and is founded upon a 
wise public policy. We think that the information fails to 
disclose capacity in the relator to begiti or prosecute the 
action, and it is tecommended that the judgment of the dis- 
trict court be reversed, and that the suit be dismissed. 


DUFFIE and ALBERT, CC., concur. 


By the Court: For reasons stated in the foregoing opin- 
ion, the judgment of the district court is reversed and the 
suit is dismissed. . 

HEVERSED AND DISMISSED. 


Norr.—The attorney general is the proper officer to institute pro- 
ceedings in quo warranto in the supreme court, and not the district 
attorney. Syllabus. In opinion quere. State v. Cones, 15 Nebr., 444. 
The county attorney is the successor of the district attorney. Dins- 
more v. State, 61 Nebr., 418—REPORTER. 


Peter MANGOLD v. CLaus OF. 
FILED DECEMBER 18, 1901. No. 10,706. 
Commissioner’s opinion, Department No. 3. 


4. General Denial: JusriricaTion. Evidence in justification of an 
assault, is not admissible under a general denial. 


2. Assault and Battery: THREATS: MITIGATION: EvIpENcE. In this 
state, evidence of threats made by the injured party is not ad- 
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missible, in mitigation of damages, in an action for assault and 
battery. 


3. Exclusion of Witness: VioLation oF RuLe: TESTIMONY OF WITNESS. 
In order to entitle a party to the testimony of a witness who 
has violated a rule of the court for the exclusion of the wit- 
nesses, he must apprise the court of the facts he expects to 
prove by such witness, and it must appear that such facts are 
material, and that such violation of the order of the court was 
without the knowledge, consent or connivance of himself or his 
attorneys. 


Error from the district court for Douglas. county. 
Tried below before Krysor, J. Affirmed. 


J. J. O’Connor, for plaintiff in error. 
Albert 8. Ritchie and Carl E. Herring, contra. 


ALBERT, C. 


This action was brought by Claus Oft against Peter 
Mangold to recover for an assault and battery alleged 
to have been committed on the former by the latter. The 
jury found for the plaintiff, and the court rendered a judg- 
ment accordingly. The defendant brings the record here 
for review on error, : 

A considerable portion of the defendant’s brief is de- 
voted to discussion of alleged errors of the trial court in 
excluding evidence tending to show a justification of the 
assault. In our opinion, such evidence was properly ex- 
cluded. The petition, so far as is material at present, is 
as follows: “That on the 8th day of October, 189%, the 
defendant assaulted and beat the plaintiff, and did then 
and there wrongfully knock the said plaintiff down, and 
did then and there, by such beating and knocking, break 
the plaintiff’s right leg at the ankle.” The defendant an- 
swered as follows: “Now comes Peter Mangold, and for 

_ answer to the petition of said plaintiff filed herein, denies 
each and every allegation in said petition contained, and, 
further answering said petition, alleges the facts to be that 
on or about the 8th day of October, 1897, said plaintiff 
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made an assault on this defendant, and while this defend- 
ant was pulling back, and using no more force than was 
necessary to resist said assault, said plaintiff slipped and 
fell to the floor; and whatever injury he received was 
caused by his own fault and not by any blow of this defend- 
ant.” This answer amounts to a denial that the defendant 
assaulted or beat the plaintiff,and an affirmative allegation 
that the plaintiff injured himself in his efforts to commit 
an assault and battery on the defendant. The affirmative 
matter amounts to nothing more than an argumentative 
denial. Taken as a whole, then, the answer is a bare gen- 
eral denial. In an action of this kind, evidence of facts 
tending to justify the assault is not admissible under a 
“general denial. One of the prime objects of pleading is 
to apprise his adversary of the nature of the charge or 
defense of the pleader. It would be‘too much to insist on 
absolute fairness in this regard, but certainly it is not un- 
reasonable to refuse to listen to the excuses one attempts 
to make for committing an act which at the same time he 
solemnly denies he committed. Barr v. Post, 56 Nebr., 
698; Levi v. Brooks, 121 Mass., 501; Senecal v. Labadie, 
42 Mich., 126; Grace v. Teague, 81 Me., 559. But the de- 
fendant insists that the evidence of previous threats was 
admissible in mitigation of damages. In this state, the 
recovery in cases of this kind is limited to compensatory 
damages. No recovery can be had of punitive or exem- 
plary damages. In theory, at least, the damages recover- 
able are the pecuniary equivalent of the injury. By offer- 
ing such evidence in mitigation of damages, the defendant 
admits the assault, and that it was wrongful. As the law 
will not permit any assessment of damages against the de- 
fendant by way of punishment, neither will it permit any 
reduction of the pecuniary damages actually sustained by 
the plaintiff, for that purpose. In short, threats can not 
be shown in mitigation of compensatory damages. (fold- 
smith v. Joy, 15 Am. St. Rep., 923. 

After showing the amount cf time lost by the plaintiff, 
because of his injuries, his attorneys propounded this 
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question: “What was your loss per day on account of nvi 
being able to work?” Over defendant’s objection, he was 
permitted to answer. His answer was: “Well, my loss is, 
not take it very high, it is worth $24 day.” The defendant 
insists that the admission of this evidence was error, as it 
was for the jury to determine the amount of his loss. But 
taken in connection with the rest of plaintiff’s testimony, 
we are satisfied that it worked no prejudice. His testi- 
mony shows the period for which he was disabled. In 
other parts, of his testimony, more especially on cross-ex- 
amination, it appears that the value of his time during 
that period, but for such disability, would have been $2 
per day. This evidence is uncontradicted. The jury hay- 
ing found for the plaintiff, there was nothing to warrant 
them in awarding him less than $2 per day for his loss of 
time. Whatever error may have been in the reception of 
the evidence was error without prejudice. 

Just before resting his case, the defendant produced 
three witnesses; and their testimony was objected to on 
the ground that they had been present a portion of the 
time during the trial of the cause, in violation of a rule of 
the court excluding the witnesses on pain of their testi- 
mony being rejected, made on the motion of the defendant 
himself. The objection was sustained, and the exclusion 
of this testimony is assigned as error. As to one of these 
witnesses, the defendant in his offer disclosed no fact 
which he expected to prove by him. As to the other two, 
he made no showing that their presence in the court room 
during the trial was not with the knowledge, consent or 
connivance of hiniself or counsel. To predicate reversible 
error on a ruling of this kind, it must appear that the 
court was apprised of the facts the party expected to prove 
by such witnesses, that such facts are material, and that 
their disobedience of the order of the court was without 
the knowledge, consent or connivance of the party offering 
their testimony. The defendant did not bring himself 
Within this rule; hence there is no reversible error in the 
ruliug of the court in this regard. It is true, these facts 
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were shown by affidavit after verdict, but the showing 
came too late. We find no error in the record. 

We recommend that the judgment of the district court 
be affirmed. 


DUFFIE and AMES, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


HARVEY SPALDING ET AL. V. ANDREW MURPHY ET AL 
Finep DECEMBER 18, 1901. No. 10,725. 
Commissioner’s opinion, Department No. 3. 


1. Party in Interest: INTERVENTION. Any person who can, by proper 
averments, show that he has an interest in the matter in litiga- 
tion, may, without leave of court, become a party to the suit 
and obtain an adjudication of his rights. 


2, Confirmation: OBJEcTION: Facts. On the facts disclosed, held, 
that the objections to the confirmation of a sale of real estate 
should have been sustained. 


Error from the district court for Douglas county. 
Tried below before Scort, J. Reversed. 


David Van Etten, for plaintiffs in error. 
Smyth & Smith, contra. 


ALBERT, C. 


In an action wherein Andrew Murphy was plaintiff and 
George M. O’Brien, Jr., defendant, a decree of foreclosure 
was entered, for the satisfaction of which the mortgaged 
premises were offered for sale by a special master. There- 
upon Harvey Spalding and Isaac N. Hammond, the latter 
as the administrator of the estate of George M. O’Brien, 
Sr., whom we shall hereafter call “interveners.” filed ob- 
jections to the appraisement. The premises were offered 


30 
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for sale, and the intervener Spalding, through another, 
was one of the bidders. His bid was not accepted, and the 
premises were struck off to another. He and his co-inter- 
vener then jointly and severally moved for the confirma- 
tion of the sale to Spalding on the ground that he was the 
highest bidder, or, failing in that, that the sale to the 
party to whom the premises were struck off be set aside. 
The court overruled their objections to the appraisement, 
and their motion for and against confirmation, and con- 
firmed the sale to the highest bidder. From the order of 
confirmation the interveners jointly and severally prose- 
cute error to this court. 

Complaint is first made of the ruling of the trial court 
on the objections to the appraisement, but as the inter- 
veners joined ina motion for the confirmation of an alleged 
sale to one of them, based on the appraisement assailed, 
they are held to have waived all objections to such ap- 
praisement. 

The remaining ground of complaint, is that the court 
erved in confirming the sale over the objections of the in- 
tervencrs., Their adversaries urge that the facts disclosed 
by their objections to the confirmation are not sufficient to 


entitle them to intervene, and therefore that they have no . ~ 


standing in court. But it sufficiently appears on the face 
of these objections and the exhibits therein referred to 
that the mortgage in suit was given by the defendant at 
a time when he held the property conveyed thereby in trust 
for George M. O’Brien, Sr., now deceased; that the inter- 
vener Spalding after the commencement of this action ob- 
tained a judgmént against George M. O’Brien, Sr., which 
judgment afterward, in an action wherein said intervener 
was plaintiff and the defendant George O’Brien, Jr., and 
others were defendants, and during the pendency of the 
present action, was adjudged: to be a lien on the premises 
in controversy. It also appears that George M. O’Brien 
died some time subsequent to the date of said judgment, 
and that the intervener Hammond is the administrator of 
his estate, These facts stand uncontradicted. Hence it 
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will be seen that the interveners were interested in secur- 
ing the best price for the premises at the sale in question. 
Whatever surplus, if any, should remain after the satis- 
faction of all liens prior to theirs, would apply first in 
satisfaction of Spalding’s judgment, and the balance, if 
any, would go to the estate of which Hammond is admin- 
istrator. It has been held by this court that any person 
who can by proper averments show that he has an interest 
in the matter in litigation, may, without leave of court, 
become a party to the suit and obtain an adjudication of 
his claim. State v. Holmes, 60 Nebr., 39. We think the 
interveners brought themselves within this rule. It is but 
fair to the trial court, however, to say that it is only by 
taking into account the exhibits referred to in their motion 
that the interveners can be said to have brought themselves 
within the rule. These exhibits are affidavits among the 
files. We are by no means sure that, in the hurry of the 
proceedings, they were ever broyght to the attention of the 
trial court. 

The next question that arises is whether their objections 
to the confirmation of the sale, in themselves, are sufficient. 
Several objections are urged, brit it will only be necessary 
to notice one of them specifically. It is shown by affidavit 
that the intervener Spaulding was the highest bidder: at 
the sale. His bid was made through lis attorney, one of 
the officers of the trial court. Before the sale was closed, 
the attorney was asked whether he was prepared to make 
the bid good. With some war:nth, which we can not say 
was wholly unjustifiable, in view of the uncontradicted 
facts shown by the affidavit, he replied: “That is none of 
your business; I expect to make my bid good according to 
law, whatever it may be, as soon as the amount is ascer- 
tained.” His bid was rejected, for no reason, that we can 
discover, save that appearing from the foregoing. It fur- 
ther appears from the affidavits that the bids of his success- 
ful competitor were not announced openly, but could be 
ascertained only upon inquiry, and that throughout the 
bidding the special master and such competitor were in . 
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frequent whispered consultation. In view of these facts, 
with others of an equally sinister character, standing un- 
contradicted, there is grave reason to doubt the fairness 
and impartiality of the sale, and it should be set aside. 

We recommend that the order confirming the sale be re- 
versed, and the cause remanded for further proceedings 
according to law. 


DuFFIE and AMES, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the order of confirmation is reversed and the cause 
remanded for further proceedings according to law. 


REVERSED AND REMANDED. 
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1. Taxes: CONSTITUTIONAL LimIT: ILLEGAL. Taxes levied in excess 
of the constitutional limit, are for an illegal and unauthorized 
purpose and are void. 


2. . : : Protest. One paying taxes in excess of the 
constitutional limit, may recover such excess in an action at law, 
although such taxes were not paid under protest. 

(405) 


406 NEBRASKA REPORTS. [ Vou. 63 


Dakota County v. Chicago, St. P., M. & O. R. Co, 


Error from the district court for Dakota county. 
Tried below before Fawcett, J. Affirmed. 


William P. Warner, for plaintiff in error. 
John B. Barnes, contre. 


Norval, C. J. 


In 1893 Dakota county levied taxes upon the taxable 
property in said county, including that owned by the Chi- 
cago, St. Paul, Minneapolis and Omaha Railway Com- 
‘pany, for county purposes, in excess of the constitutional 
limit of 15 mills on the dollar valuation. The company 
subsequently paid these taxes, without making any formal 
protest, and thereupon demanded a return of the amount 
paid in excess of the constitutional limit. The county 
having failed to comply with said demand, this action was 
brought to recover the amount of the taxes so paid in ex- 
cess of the 15 mills. Plaintiff obtained judgment, from 
which the county brings error. 

The contention of defendant below is that, the taxes 
having been paid without protest and notice to the county 
of their invalidity, the payment was voluntary, and there 
can be no recovery. The point presented makes necessary 
the consideration of section 144, article 1, chapter 77, Com- 
piled Statutes, under which this action was instituted. 
The section follows: “Sec. 144. No injunction shall be 
granted by any court or judge in this state, to restrain the 
collection of any tax, or any part thereof, hereafter levied, 
nor to restrain the sale of any property for the non-pay- 
ment of any such tax, except such tax, or the part thereof 
enjoined, be levied or assessed for an illegal or unauthor- 
ized purpose; nor shall any person be permitted to re 
cover by replevin, or other process, any property taken or 
distrained by the county treasurer, or any tax-collector, 
for the non-payment of any tax, except such tax be levied 
or assessed for illegal or unauthorized purpose; but in 
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every case the person or persons claiming any tax, or any 
part thereof, to be for any reason invalid, who shall pay 
the same to the county treasurer, tax-collector, or other 
proper authority, may proceed in the following manner, 
viz.: Ifirst—If such person claim the tax, or any part 
thereof, to be invalid for the reason that the property upon 
which it was levied was not liable to taxation, or that said 
property has been twice assessed in the same year and 
- taxes paid thereon, he may pay such taxes under protest to 
the tax-collector, county treasurer, or other proper author- 
ity, and it shall be the duty of the collector, treasurer, or 
other proper authority receiving such taxes, to give a re- 
ceipt therefor, stating thereon that they were paid under 
protest, and the grounds of such protest, whether not taxa- 
ble, or twice assessed and taxes paid thereon. If such taxes 
are paid to the proper authority, other than the county 
treasurer, such person so receiving them shall, within ten 
days thereafter, deliver such taxes, or so much thereof as 
are paid under protest, to une county treasurer, together 
with a copy of the receipt given for the same, and the - 
county treasurer shall retain the money so paid under 
protest until otherwise directed by order of the county 
board. Within thirty days after paying such taxes, the 
person paying them shall file a statement in writing, duly 
verified, with the county board, setting forth the amount 
of tax paid under protest, the grounds of such protest, and 
shall attach thereto the receipt taken for said taxes. 
Whereupon at the first meeting of the county board there- 
after, they shall inquire into the matter, and if they shall 
find either that the property upon which such taxes were 
levied, was not liable to taxation, or that it had been twice 
assessed in the same year, and taxes paid thereon, they 
shall issue an order to the county treasurer to refund said 
taxes, stating therein what sum shall be refunded, and if 
they shall find that the grounds of such protest are not 
true, they shall issue an order to the county treasurer to 
dispose of said money in the same manner, as though it 
had not been paid under protest. Appeals may be taken 
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from such decisions in the same manner and within the 
times set forth in sections 37 and 38, chapter 18, of the 
Compiled Statutes of Nebraska; and if such an appeal be 
taken, the treasurer shall retain such taxes until the case 
is finally determined; Provided, That he shall in all cases 
retain said money until the time for an appeal shall have 
elapsed. If an appeal from the decision of the county 
board be taken, and upon the final determination thereof 
their decision be affirmed, the treasurer shall at once carry 
the order of said board into effect, and if their decision 
be reversed, they shall issue a new order to the treasurer 
conforming to the decree of the court finally determining 
the case. In all cases where the treasurer shall refund 
such taxes, he shall write opposite such taxes, in the tax 
list, the words, ‘Erroneously taxed—Refunded.’ The term 
county board, as used in this section, shall be held to mean 
board of county commissioners, and board of supervisors, 
as the case may be. Second—If such person claim the tax, 
or any part thercof, to be invalid for the reason that it was 
levied or assessed for an illegal or unauthorized purpose, 
or any other reason, except as hereinbefore set forth, when 
he shall have paid the same to the treasurer, tax-collector, 
or other proper authority, in all respects as though the 
same was legal and valid, he may, at any time, within 
thirty days after such payment, demand the same, in writ- 
ing, from the treasurer of the state, of the county, city, vil-' 
lage, township, district, or other subdivision, for the bene- 
fit, or under the authority, or by the request of which the 
same was levied, and if the same shall not be refunded 
within ninety days thereafter, may sue such county, city, 
village, township, district, or other subdivison, for the 
amount so demanded, and if upon the trial it shall be de- 
termined that such tax, or any part thereof, was levied or 
assessed for an illegal or unauthorized purpose; or was for 
any reason invalid, judgment shall be rendered therefor, 
with interest, and the same shall be collected as in other 
cases.” The meaning of the provisions of the foregoing 
section has been determined by this court on a former oc- 
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casion. In Chicago, B. & Q. R. Co. v. Nemaha County, 50 
Nebr., 393, it was held that the section quoted provides two 
methods for the recovery from a county of illegal taxes 
which had been paid: First, where property is not liable 
for taxation, or has been twice taxed in the same year, and 
the taxes thereon have been paid under protest, the tax- 
. payer may within thirty days after such payment file a 
verified claim with the county board for such taxes so paid 
under protest, with the grounds of protest accompanied 
with the tax receipt, for an allowance; second, when a tax 
has been paid which was imposed for an illegal or unavu- 
thorized purpose, or for any reason other than .double as- 
sessment or that the property was not taxable, a suit at 
law may be brought to recover the amount of such tax. 
To recover under the first method, the statute expressly 
provides, the illegal tax must be paid under protest. No 
such condition precedent is essential to maintain an action 
under the second method. This is plain. Our decisions 
do not militate against this conclusion. . Burlington & M. 
R. R. Co. v. Buffalo County, 14 Nebr., 51, was where the 
property of the plaintiff had been doubly assessed,—once 
by the state board of equalization, and once by the pre- 
cinct assessor. The illegal taxes were paid under protest. 
The case clearly fell under the first method pointed out by . 
section 144, and that method was followed in bringing the 
action to recover the illegal taxes. Se that case is not an 
authority here. Caldwell v. City of Lincoln, 19 Nebr., 
569, was to recover an illegal occupation tax imposed un- 
der a void ordinance, and which was paid under protest. 
That case was not predicated upon section 144 of the reve- 
nue law. Undoubtedly the general rule is that taxes vol- 
untarily paid can not be recovered back. But this rule is 
modified by statute as to taxes collected for an illegal or 
unauthorized purpose. Davis v. Otoe County, 55 Nebr., 
677, was brought under the first method pointed out in sec- 
tion 144, and a recovery was denied because the protest 
against the payment of the tax was insufficient. Bankers’ 
Life Ass’n of Des Moines v. Commissioners of Douglas 
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County, 61 Nebr., 202, was to recover taxes levied on prop- 
erty not within the county imposing the same, and fell un- 
der the first method of proceeding we have been consider- 
ing; and to entitle plaintiff therein to recover, the court 
held he must allege and prove that he made specific objec- 
tions to the tax at the time of payment. The writer is not 
aware of a single case in which the court has held that a 
tax levied for an illegal or unauthorized purpose can not be 
recovered back, unless the same ‘was paid under protest. 
That the taxes sought to be recovered in the case at bar 
were imposed for an illegal and unauthorized purpose, is 
no longer an open question in this state. It has been so 
held repeatedly. State .v. Weir, 33 Nebr., 35; Young v. 
Lane, 43 Nebr., 812; Chicago, B. & Q. R. Co. v. Nemaha 
County, 50 Nebr., 393; Grand Island & W. C. R. Co. v. 
_ Dawes County, 62 Nebr., 44; Rothwell v. Knox County, 62 
Nebr., 50. It follows that the failure to protest against 
the taxes will not defeat recovery. 
The judgment is 
AFFIRMED. 


fTorace A. Keviry ¥. Maria J. WEEN ET AL. 
a FILED JANUARY 8, 1902. No. 10,689. 


1. Taxes on Real Estate: PERSONAL OBLIGATION. A real estate tax is 
not the personal obligation of the landowner. The real estate 
alone is liable for its payment. 


2. Tax Foreclosure: DEFICIENCY JUDGMENT. A deficiency judgment 
entered against the landowner in a suit to foreclose a tax lien, 
is void. 


3. Prayer for General Relief. A prayer for general relief is sufficient 
to authorize any judgment to which the party is entitled under 
the pleadings and evidence. 


4, Reversal: Wrone REASon ror Decision. A judgment will not be 
reversed, merely because the court gave a wrong reason for the 
rendition thereof. 


5. Error Not Prejudicial. Error which is not prejudicial to the party 
complaining, will not work a reversal of a eause. 
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Error from the district court for Gage county. Tried 
below before Lerron, J. A/firmed. 


A. D. McCandless and Alex Q. Smith, for plaintiff in 
error. 


H. J. Dobbs, contra. 


NorvaL, C. J. 


Horace A. Kelley brought suit in the court below 
to foreclose a tax lien. Personal service was had upon 
the defendants, but they made default. On August’ 16, 
1895, a decree of foreclosure was entered. An order of sale 
was subsequently issued, the property was sold, sale con- 
firmed, and a deficiency judgment was rendered against 
the defendant Maria J. Wehn for $62.59. On February 
16, 1898, she filed a motion to set aside and vacate the de- 
’ ficiency judgment, which was sustained on the ground that 
’ the prayer of the petition was insufficient to authorize a 
deficiency judgment. 

There is no room for doubt that a tax upon real estate 
is not a personal obligation against the owner of the prop- 
erty.. The tax is a charge agaist the property alone. Per- 
sonal property is not liable for the payment of taxes im- 
posed upon real estate. Thisis well settled. State v. Cain, 
18 Nebr., 631; D’Gette v. Sheldon, 27 Nebr., 829; Grant v. 
Bartholomew, 57 Nebr., 673. It follows, therefore, that 
the district court was without jurisdiction to render a de- 
ficiency judgment for real estate taxes. We are persuaded 
that the trial court was in error in holding that the prayer 
was insufficient to authorize a judgment for a deficiency. 
The prayer, in addition to asking for a foreclosure of the 
tax lien, concluded, “that plaintiff have such other, fur- 
ther, greater or different relief as may be just and equita- 
ble.” This was a prayer for general relief, and justified 
the entry of a judgment for any relief to which plaintiff 
was entitled under the pleadings and evidence. Grand 
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Island Savings & Loan Ass’n v. Moore, 40 Nebr., 686. The 
petition, however, did not state a cause of action for a 
deficiency judgment, for the obvious reason, as we have 
already seen, that a personal judgment against a land 
owner for real estate taxes can not lawfully be rendered. 
Therefore, though the prayer was for general relief, the 
judgment for deficiency was unauthorized. 

It is firmly established that a cause will not be reversed 
because the court gave a wrong reason for its judgment. 
If the judgment was right, that is enough, whatever may 
have been the ground given for its rendition. Yates v. 
Kinney, 19 Nebr., 275; Leake v. Gallogly, 34 Nebr., 857; 
Denslow v. Dodendorf, 47 Nebr., 328. 

It is urged that the court below had no jurisdiction to 
set aside the deficiency judgment after the term at which 
it was entered. Conceding this to be true, without decid- 
ing the point, the order complained of should not for that 
reason be reversed. The deficiency judgment was illegal 
and void, and the vacation thereof was, at most, an error 
without prejudice to plaintiff. The decision must there- 
fore be 


AFFIRMED. 


New HAMPSHIRE SAVINGS BANK, APPELLEE, V. SAREPTA 
S. DILLRANCE ET AL., APPELLANTS. 


FILED JANUARY 8, 1902. No. 10,727. 


1. Preponderance of Evidence: NuMBER OF WITNESSES. The prepon- 
derance of evidence is not determined alone by the greater - 
number of witnesses who testify in favor of a party. 


2. Appraisement: ConFLicTiINc Evipence. The finding of the trial’ 
court, upon conflicting evidence, that an appraisement of real 
property for judicial sale was fair will ordinarily be sustained 
on review. 


APPEAL from the district court for Douglas county. 
Heard below before Kuysor, J. A/firmed. 
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Beck v. McKibben, 


Willam A. Redick, for appellants. 


C. H. Balliet, contra. 
t 
Norval, C. J. 
This appeal is from an order confirming the sale of real 
estate made under a decree of foreclosure of a mortgage. 
We are asked to pass upon but a single question, namely, 
whether the premises were appraised too low. The prop- 
erty was found by the appraisers to be of the value of $22,- 
500, from which they deducted $2,937.66 for taxes, apprais- 
ing the defendants’ interest at $19,562.34. Plaintiff became 
the purchaser at the sale, paying $15,000 for the premises. 
A mass of testimony was taken on the hearing in the court 
below on the motion to vacate the appraisement, which has 
been incorporated in the bill of exceptions. Eleven 
witnesses called by the defendants, placed the value of 
the property at $30,000 and upwards, and six witnesses 
on behalf of the plaintiff, placed the value from $16,500 
to $20,000. While defendants’ contention is sustained by 
the greater number of witnesses, that does not of itself 
determine the question of value in their favor. There was 
ample evidence to establish that the appraisement was fair, 


and not made fraudulently. The order is 
AFFIRMED. 


CHARLES M. BECK, APPELLEE, Y. Harry C. MCKIBBEN ET 
AL., APPELLANTS. 


FILED JANUARY 8, 1902. No. 10,785. 


1. Appraisers: Taxges IncLUDED IN DEcREE. It is improper for the 
appraisers to deduct from the gross value of lands, as found 
by them, the amount of taxes included in the decree of fore- 
closure. 


: TaxEs Not INCLUDED IN DECREE. Taxes against real estate 
which are not included in the decree, should be deducted by 
the appraisers in determining the defendants’ interest in the 
premises, 
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3. Decree: EXCESSIVE AMOUNT: VACATING SALE. That a decree of 
foreclosureis rendered for an excessive amount, is not sufficient 
ground for vacating a sale made thereunder in the appellate 
court. 


4, Excessive Decree: REMEDY: APPEAL. When the amount of a decree 
is excessive, the remedy is to appeal from the decree itself, or 
by appropriate proceedings in the trial court to correct or mod- 
ify the decree. 


APPEAL from the distrct court for Dawson county. 
Heard below before WesTovrER, J. Affirmed. 


E. A. Cook, for appellants. ; 
H. OC. & H. V. Calkins and D. P. Ashburn, co: ° 


It is sought by this appeal to vacate an order of the dis- 
trict court confirming a sale of real estate made under a 
decree foreclosing a real estate mortgage. The gross value 
of the property was found by the appraisers to be the sum 
of $3,220, from which was deducted $99.61 for taxes cer- 
tified to by the county treasurer. The interest of the de 
fendants in the property, was appraised at the difference 
between these two sums, or $3,120.39. The property 
brought at the sale $2,100. It is insisted that the apprais- 
ers erroneously deducted from the gross appraisement the 
sum of $99.61 on account of taxes for the reason that the 
same were included in the decree. Taxes included in a de- 
cree of foreclosure, should not be deducted by the apprais- 
ers from the gross value of the land as a prior incum- 
brance. Drew v. Kirkham, 8 Nebr., 477. The decree, a 
copy of which is in the record, fails to show that a recoy- 
ery was had for taxes in any amount. The court below 
merely found that there was due the plaintiff upon the 
notes set out in the petition which said mortgage was given 
to secure the sum of $1,872.97, and a decree for that 
amount was rendered. The decree makes no mention of 
taxes whatever, so that the defendants’ contention is not 
well founded, It is urged, however, that taxes must have 
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been included in said sum of $1,872.92, since a lien for taxes 
paid by plaintiff was prayed for in the petition, and that 
there was not due upon the mortgage the amount for which 
the decree was taken. Jt can not be presumed that.the 
decree includes taxes. The most that.can be claimed is 
that the decree was for an excessive amount, but that is 
not sufficient reason for vacating the sale. The appropri- 
ate remedy was to appeal from the decree itself, or by ap- 
propriate proceedings in the trial court to correct the de- 
cree. Hamer v. McKinley-Lanning Loan & Trust Oo., 52 
Nebr., 705. 
The order confirming the sale is 
AFFIRMED. 


_ CHARLES F. SALISBURY, APPELLEE, ¥. EMory W. Murruy 
ET AL, APPELLANTS. 


FILep January 8, 1902. No. 10,789. 


_1. Freeholder: HusBanp on Wire’s Lanp. A husband is a freeholder, 
who lives with his wife on land of which she has the title, when 
occupied by them jointly as a homestead. 


2. Decree of Foreclosure: AuTHorITy To SreLt. A decree of foreclo- 
sure is sufficient authority to make the sale thereunder, without 
a formal order of sale. . 


3. Foreclosure Sale: DrscripTION of Lanp. A sale of lands under a 
decree of foreclosure, will not be imvalidated by reason of a 
manifest error in giving the meridian number, when the re- 
mainder of the description as to the location of the property, 
after rejecting that which is erroneous, is sufficiently definite 
-and certain to enable the land to be located. 


ApprrEAL from the district court for Lincoln county. 
Heard below before SULLIVAN, J. A/firmed. 


Thomas C. Patterson, for appellants : 


Under the common law, a freehold estate must be either 
an estate for life or an estate of inheritance. 4 Kent [12th 
ed.], pp. 28, 24. A mere contingent interest, like the one 
in this case, has no attribute of a freehold. 


Wilcox & Halligan, contra, 
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Norval, ©. J. 


A decree was rendered in the court below foreclosing a 
real estate mortgage, and the premises were sold there- 
under. ‘The defendants have appealed from the order con- 
firming the sale. 

The first point urged is ‘that the sale should be set aside 
because one of the appraisers, W. S. Peniston, was not a 
freeholder, which the statute requires as a qualification to 
act as an appraiser of property about to be sold under 
judicial proceedings. Code of Civil Procedure, sec. 491a. 
Upon the hearing below it was stipulated by the parties 
that. Peniston owned no real estate in his own name, but 
that he was a married man, living with his wife and fam- 
ily upon a homestead in the county, the title and fee to 
which tract of land was in his wife. The homestead of a 
married person can not be conveyed or incumbered, un- 
less both husband and wife join in the conveyance. So 
this homestead was not subject to alienation by Mrs. Penis- 
ton alone. Compiled Statutes, ch. 36, sec. 4. By virtue of 
section 17 of the same chapter, should Mr. Peniston sur- 
vive his wife, the homestead would vest in him for life. 
Therefore Peniston had a freehold estate in‘the property 
occupied as a homestead, and was a qualified appraiser. 
A similar question was before this court in Cummings v. 
Hyatt, 54 Nebr., 35, 38, when it was held that a husband 
was a freeholder and qualified petitioner for the calling of 
an election to vote bonds when he resided with his wife 
on a homestead in her name. See Hughes v. Milligan, 22 
Pac. Rep. [Kan.], 318, 314. 

It is next urged that the sale is invalid for the reason 
- that the clerk of the district court omitted to attach the 
seal of his office to the order of sale. The decree was suffi- 
cient authority for the sheriff to sell the property. The 
issuance of the order of sale was unnecessary; hence the 
omission of the seal was not a fatal defect in the proceed- 
ings. 

Lastly, it is insisted that the notice of sale was defective 
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in describing the premises to be sold. The property is de- 
scribed in the decree as being situate in township 14 north, 
rang 31 west of the 6th principal meridian. In the notice 
of sale the meridian is given as “9” instead of “6,” but in 
the notice it was also stated that the lands were in Lin- 
coln county, Nebraska. The error in giving the meridian 
number in the notice of sale was not a fatal defect. We 
know judicially that there is no real estate in Lincoln 
county west of the ninth meridian, and that there are 
lands lying in said county in township 14 north, of range 
31 west of the sixth meridian. The notice of sale gave the 
section and part thereof, town, range and county, so that 
it was unnecessary that the meridian should be given; and, 
as it was erroneously stated, it may be rejected, and the 
description was yet sufficient and definite. Hubermann 
v. Evans, 46 Nebr., 784. The error in the description is 
not fatal. Nebraska Loan & Trust Co. v. Hamer, 40 Nebr., 
281; Amoskeag Savings Bank v. Robbins, 53 Nebr., 776; 
Hamer v. McKinley-Lanning Loan & Trust Co., 52 Nebr., 
705; Nebraska Land, Stock-Growing & Investment Co. v. 
Cutting, 51 Nebr., 648; Kansas City & 8S. W. R. Co. v. 
Hurst, 22 Pac. Rep. [Kan.], 618. ‘The order appealed 


from is 
AFFIRMED. 


Norr.—A freeholder is the owner of a freehold estate. Such a man 
must have been anciently a freeman; and the gift to any man by his 
lord of an estate to him and his heirs made the tenant a freeman, if 
he had not been so before. Rawle’s Bouvier, Law Dictionary, p. 850. A 
freeholder is one who owns land in fee or for life or for some inde- 
terminate period. As there are legal and equitable estates, so there - 
are legal and equitable freeholds. State v. Ragland, 75 N. Car., 12, 13. 
REPORTER. 
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Woolworth v. Sater. 


Erriz M. WooLWoRtrH, APPELLEE, V. THOMAS H. SATER ET 
AL, AND MATTIE BOHRER, APPELLANT. 
FrLeD JANUARY 8, 1902. No. 10,872. 


1. Foreclosure: Proor: Prtrrion: Proceepines ar LAw: Issue: AN- 
S5WER. Ina suit to foreclose a real estate mortgage, plaintiff is 
not entitled to relief without proof to support the averment 
of his petition that no suit or proceeding at law has been had 
to recover the debt, or any part thereof, when such allegation 
is put in issue by the answer. 


2. Proceedings at Law: EvipENcE: NoTE: Morreacr. The introduc- 
tion of the note and mortgage in evidence is not sufficient to 
sustain an allegation that no action at law has been instituted 
to collect the debt. 


APPEAL from the district court for Custer county. 
Heard below before SULLIVAN, J. Reversed. 


John N. Dryden, for appellant. 


Effie M. Woolworth, for herself, Fred A. Nye and H. J. 
Woolworth, with her. 


Norva, ©. J. 


This appeal is from a decree foreclosing a real estate 
mortgage. The petition contained the averment that no 
proceedings at law have been had or commenced to collect 
the mortgage debt, or any part thereof. This allegation 
was put in issue by the general denial in the answer of the 
defendant Mattie Bohrer. Yet plaintiff introduced no 
proof to establish this essential allegation in her petition. 
The decree is therefore without sufficient evidence to sus- 
tain it. Jones v. Burtis, 57 Nebr., 604; Miller v. Nico- 
demus, 58 Nebr., 353. 

It is, however, insisted by counsel for plaintiff that, as 
the note and mortgage which were introduced in evidence 
do not show that they have ever been filed in any other 
court or cause, it must be presumed that no suit or proceed- 
ing at law had ever been had for their recovery. This argu- 
ment is not convincing. No legal inference can be so 
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drawn from the lack of filing marks on the note and mort- 
gage. 
_The decree is reversed and the case remanded. 


REVERSED AND REMANDED. 


SaraH A. MWAD, APPELLEE, V. MAURICE A. LOOVER BT AL., 
APPELLANTS. 


FILED JANUARY 8, 1902. No. 10,905. 


1. Foreciosure Sale: Decker: AUTHORITY ov SuERtFF. A decree fore- 
closing a real estate mortgage, is sufficient authority to the 
sheriff to make the sale thereunder. 


2. Order of Sale: CxyeRicaL Errors. Mere clerical errors in an order 
of sale, which are not prejudicial, will not invalidate a sate 
made in pursuance thereof. 


3. Judicial Sale. Notice: Dare or DECREE. A sale will not be vacated 
merely because the notice of sale does not correctly state the 
date the decree was rendered, where the notice otherwise with 
suflicient accuracy describes the decree under which the sale 
was made. 


APPEAL from the district court for Buffalo county. 
Heard below before SULLIVAN, J. Affirmed. 


Willis D. Oldham and Miller & Easterling, for appel- 
lants. : 


B.C. & H. V. Calkins, contra. 


Norval, C. J. 


Errors are alleged in the overruling of defendants’ mo- 
tion to vacate a judicial sale of real estate. There are some 
clerical errors in the order of sale, but they are unimpor- 
_tant and not prejudicial. The decree alone was sufficient 
authority to the sheriff to make the sale. The notice of 
sale, in describing the decree, gave a date different from 
that on which the same was rendered, but this did not in- 
validate the sale, since the published notice with sufficient 
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particularity otherwise described the decree, the court in 
which it was rendered and the names of the parties being 
stated. The other criticisms upon the sale, are likewise 
without merit. 
The order is 
AFFIRMED. 


JULIA M. Cross, APPELLEE, V. WILLIAM E. LEIDICH ET AL., 
IMPLEADED WITH HENRY LAMMERS ET AL., APPELLANTS. 


FILED JANUARY 8, 1902. No. 10,910. 


1. Foreclosure: SALE: RETURN: Srxty-Day Liwir. A sale of real es- 
tate under a decree foreclosing a mortgage, will not be set aside, 
merely because the officer did not return the order of sale 
within sixty days from the date thereof. 


2. Notice: MERipran. That the meridian in which lands are situate 
is not stated in the notice of sale will not invalidate the sale 
made thereunder, when the county, town, range, section and 
part thereof, are correctly given in the notice. 


3. Sale of Real Estate: SraTuTE. The statute does not require that 
a sale of real estate under a mortgage foreclosure shall be held 
open for any specific length of time. 


APPEAL from the district court for Buffalo county. 
Heard below before SULLIVAN, J. Affirmed. 


B. O. Hostetler, for appellants. 
A, B. Coffroth, contra. 
Norval, C. J. 


Complaint is made of the order of the court below con- 
firming the sale of real estate under a decree of foreclosure 
of a real estate mortgage because the order of sale was re- 
turned sixty-two days after the date it bore. We have de- 
cided this point more than once adversely to the defendants. 
Jarrett v. Hoover, 54 Nebr., 65; Amoskeag Savings Bank v. 
Robbins, 53 Nebr., 776; Clark & Leonard Inv. Co. v. Ham- 
ilton, 54 Nebr., 95; Philadelphia Mortgage & Trust Co. v. 
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Buckstaff Bros. Mfg. Co., 61 Nebr., 54. But it is insisted 
that these cases are not decisive of the question here, since 
the decree of foreclosure expressly stipulated “that an order 
of sale shall be issued, directed to the sheriff of Buffalo 
county, Nebraska, commanding him to appraise, advertise 
and sell the above described premises as upon execution.” 
This provision is insufficient to make the former decisions 
inapplicable here. The sheriff did, as he was ordered, ap- 
praise, advertise and sell the mortgaged premises as upon 
execution. The decree contained no stipulation concerning 
the time he should make his return, and the language 
quoted can not be construed as requiring the order of sale 
to be returned in sixty days. 

The order of confirmation is assailed on the ground that 
the notice of the sale omitted to give the meridian in which 
the mortgaged premises are located. The notice, however, 
correctly designated the land, by giving the county, town, 
range, and part of section. This was sufficient. Miller v. 
Lanham, 85 Nebr., 886; Pearson v. Badger Lumber Co., 60 
Nebr., 167. 

Finally it is urged that the order of confirmation should 
be reversed, because the sale was made according to the 
standard time, which is about twenty-five minutes faster 
than sun time in Kearney. It is disclosed by the record 
that the sheriff opened the sale at 2 o’clock P. M., standard 
time, on the date advertised, and held the sale open until 
3 o'clock P. M., standard time of thesame day. ~o that the 
sale was not concluded according to common or sun time 
until about thirty-five minutes after the hour advertised. 
“The statute does not require that mortgage foreclosure 
sales shall beheld open for any length of time. 

The order assailed is 
AFFIRMED. 
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Dederick v. Gillespie. 


Perer kx. DupeRICK, APPELLEE, ¥. JAMES S. GILLESPIE ET 
AL., APPELLANTS. 


FILED JANUARY 8, 1902. No. 10,912. 


i. Judicial Sale: Amount: Notice. A judicial sale will not be set 
aside, merely because the notice of sale does not state the 
amount due on the decree. 


2. Evidence: Review: Britt or Exceptions. Evidence will not be 
reviewed, where it is not diselosed that all the evidence adduced 
in the court below is contained in the bill of exceptions. 


AprgaL from the district court for Buffalo county. 
Heard below before SULLIVAN, J. Affirmed. 


B. O. Hostetler, for appellants. 
Thomas L. Hall and William Gaslin, contra. 


Norvat, ©. J. 


This is an appeal from an order confirming a sale of real 
estate. That the notice of sale did not state the amount 
due on the decree, did not invalidate the sale. This has 
been expressly held by this court. Stratton v. Reisdorph, 
35 Nebr., 314; Amoskeag Savings Bank v. Robbins, 53 
Nebr., 776. 

The remaining point—that the property was appraised 
at a sum greatly less than its actual value—can not be re- 
viewed, because the bill of exceptions does not purport to 
contain all the evidence adduced on the hearing. Neither 
in the caption nor in the certificate of allowance thereof, is 
it stated that the bill contains all the evidence in the case. 
It is merely recited in the caption that a certain affidavit 
embraced in the bill has been embodied as evidence by de- 
fendant. Whether other evidence was or was not adduced 
does not appear. 

The order appealed from is accordingly 

AFFIRMPD. 


VOL. 63] “JANUARY TERM, 1902. 423 


De Groot v. Wilson, 


ADALENA DE GROOT, APPELLEE, V. JAMES W. WILSON ET AL, 
APPELLANTS. 


Fitep JANUARY 8, 1902. No. 10,924. 
1. Appraisement: PREsumMPTION. All presumptions will be indulged 
in favor of the fairness of an appraisement made by a sheriff. 


- 2. Foreclosure Sale: CoNFIRMATION: RETURN. The confirmation of a 
mortgage foreclosure sale, will not be vacated, merely because 
the order of sale was not returned within sixty days from its 
date. 


AppEAL from the district court for Buffalo county. 
Tried below before SULLIVAN, J. Affirmed. 


Fred A. Nye, for appellants. 
John N. Dryden, contra. 


Norval, C. J. 


The first objection to the confirmation of sale, that the 
property was appraised too low, lacks merit. There were 
two appraisements of the mortgaged premises. Under the 
first appraisement the property was valued at $4,399. Hav- 
ing been twice offered for sale under this appraisal, and not 
sold for want of bidders, there was another appraisement 
made. This appraisement was in the sum of $4,160, under 
which the sale was made at more than two-thirds the ap- 
praisement. No evidence was adduced to show that this 
appraisement was unfair and unjust. It, therefore, must 
be presumed that the appraisers did their duty. 

Lastly, it is urged that the sale is invalidated, because the 
order of sale was not returned within sixty days from its 
date. We have passed upon this question adversely to the 
contention of the defendants below. Amoskeag Savings 
Bank v. Robbins, 53 Nebr., 776. The order assailed is 


AFFIRMED. 
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Link v. Reeves. 


Harvey Link v. JOSEPH C. REEVES, ADMINISTRATOR, ET AL. 
FiLrep JANUARY 8, 1902. No. 12,063. 


1. Revivor of Action: ADMINISTRATOR: SUMMONS IN Error. Where a 
cause is properly revived in this court in the name of the admin- 
istrator of a deceased defendant in error, no summons in error 
is required to be served upon that administrator. 


2. Conditional Order of Revivor: SErvice. The serving of the con- 
ditional order of revivor, confers jurisdiction upon the sub- 
stituted party. 


3. Summons in Error: Service: ATTORNEY OF RECORD. A summons 
im error may properly be served upon the attorney of record 
in the trial court in the original case, though at the time of 
such service the defendant in error should be dead. 


Error from the district court for Douglas county. 
Tried below before BAXTER, J. 


Heard on objections to jurisdiction. Objections over- 
ruled. 


J. O. Detweiler, for plaintiff in error. 
B. N. Robertson, contra. 
Argued orally by counsel for both parties. 


Norval, ©. J. 


Preston Reeves recovered a judgment in the district 
court against William Kaelber and Harvey Link in the 
sum of $933.50, besides costs. On May 21, 1901, Link filed 
the record in this court, and a petition in error to reverse 
said judgment, making Reeves and Kaelber defendants in 
error. A summons in error was issued on the same day, 
which was served upon B. N. Robertson, the attorney of 
record in the cause in the court below for said Reeves. On 
the day this petition in error was filed, and the summons in 
error issued, but before the service thereof, Preston Reeves . 
died ; and subsequently the action was revived in this court 
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in the name of Joseph C. Reeves, administrator of the es- 
tate of said Preston Reeves, deceased. The administrator 
objects to the jurisdiction of the court on the ground that 
the summons in error was not served upon him until more 
than one year after the rendition of the final judgment 
which is sought to be revived by this proceeding. 

A conditional order of revivor was issued, in pursuance 
of section 459 of the Code of Civil Procedure, which was 
duly served upon the administrator; and, no sufficient 
cause being shown to the contrary, the court ordered the 
action to stand revived in the name of the administrator 
of the estate of the decedent, in accordance with section 
461 of said Code. The issuance and service of summons in 
error upon the administrator were wholly unnecessary. 
The service of the conditional order of revivor was suffi- 
cient to bring the administrator into court, since said order 
was served within one year from the time the revivor could 
have been first made. Code of Civil Procedure, sec. 466. 

Of course, there could be no review, unless the court had 
acquired jurisdiction of the cause by reason of the service 
of the summons in error upon Mr. Robertson. It is argued 
that service of process upon him was of no validity, inas- 
much as Preston Reeves died the day the cause was dock- 
eted in this court and the summons in error issued, and 
prior to the time service was made upon Robertson. With- 
out doubt, the relation of attorney and client ceased upon 
the death of Mr. Reeves; and, had the statute required a 
summons in error to be served upon the defendant in error 
or his attorney, then the service upon Mr. Robertson would 
be of no validity. But the statute does not so provide. 
Section 584 of the Code of Civil Procedure declares: “The 
proceedings to obtain such reversal, vacation, or modifica- 
tion, shall be by petition, entitled ‘petition in error,’ filed 
in a court having power to make such reversal, vacation, 
or modification, setting forth the errors complained of, and 
thereupon a summons shall issue and be served, or publica- 
tion made, as in the commencement of an action. A serv- 
ice on the attorney of record in the original case shall be 
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sufficient.” The language of the statute is plain. It makes 
the service of a summons in error upon the attorney of rec- 
ord in the court below sufficient. Robertson being the at- 
torney of record of Preston Reeves in the original case, the 
service of summons upon him conferred jurisdiction, 
though Mr. Reeves was then dead. It is reasonable to sup- 
pose that the statute was thus framed to meet a case like 
the present one, as well as where the defendant in error is 
a non-resident, upon whom personal service of process 
could not be had. 
The objection to jurisdiction is overruled. 


OBJECTIONS OVERRULED. 


Nore.—Service of Appellate Process on Attorney. Under common law 
practice the attorney of record for the appellee in the trial court is 
his authorized agent to receive appellate process. 2 Ency. Pl. & Pr., 
222. “No attorney or solicitor can withdraw his name, after he has 
once entered it on the record, without the leave of the court. And 
while his name continues there, the adverse party has a right to 
treat him as the authorized attorney or solicitor, and the service 
of notice upon him is as valid as if served on the party himself. 
United States v. Curry, 6 How. [U. S.], 106, 111. “Where an appellant, 
in ignorance of the death of the respondent, serves a notice of 
appeal on the attorney who has appeared for the latter, and the 
service is accepted by him, the appeal will not be dismissed on a 
motion made by the attorney who accepted the service, on the 
ground that the service was void, because made after the death of 
the respondent.” Moyle v. Landers, 75 Cal., 595. But see Hayne, New 
Trial & Appeal, sec. 210, p. 631; Sanchez v. Roach, 5 Cal., 248; Judson v. 
Love, 35 Cal., 463; Shaitzer v. Love, 40 Cal., 93; Sheldon v. Dalton, 57 
Cal., 19; Warren v. Eddy, 13 Abb. Pr. [N. Y.], 28. “Where, after the 
death of a party, notice of appeal from an order is served upon his 
attorney, the appellant can not object on motion of said attorney 
to dismiss appeal, that he has no standing in court because of the 
death of his client. Having called the attorney into court as the 
proper representative of the deceased, the appellant may not object 
to his being heard.” In re Beckwith, 90 N. Y., 667.—REPORTER. 
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EpWARD P. MEYERS v. CHARLES E. MENTER. 
FrLeD JANUARY 8, 1902. No. 10,835. 


1. Damages by Cattle: Drivine on UNcuttrvaTep Lanps. An action 
will not lie in this state for damages done by cattle, mules, 
swine or sheep ranging at large upon uncultivated land. But 
the driving of such animals upon wild land is an actionable 
wrong. 


2. Quare Clausum Fregit: Petition: DrEMuURRER. A petition which 
states that the defendant, with his cattle, broke and entered 
upon plaintiff's premises, and injured and destroyed property 
thereon, charges a willful trespass, and is good against a gen- 
eral demurrer. 


3. Judicial Cognizance: LatirupE: SponTanrEous Propucrs. Courts 
will take judicial cognizance of the fact that in this latitude 
potatoes, sugar beets and turnips are not spontaneous products 
of the soil. 


4, Instructions: Evipencr. Where an instruction lays down a cor- 
rect legal proposition, possibly pertinent under the pleadings, 
it will be presumed, in the absence of a bill of exceptions, that 
such instruction was applicable to the evidence given at the trial. 


Error from the district court for Keith county. Tried 
below before Grimes, J. Affirmed. 


Wilcoe & Halligan, for plaintiff in error. 
John H. Bower, contra. 


SULLIVAN, J. 


This proceeding in error brings up for review a judg- 
ment rendered by the district court for Keith county in 
an action brought by Charles Menter against Edward P. 
Meyers to recover damages for trespasses committed by 
domestic animals running at large. The answer was a gen- 
eral denial. A trial of the issues to a jury resulted in a 
verdict for $175 in favor of the plaintiff. The various 
specifications of error upon which defendant claims a re- 
versal of the judgment are grounded upon the idea that the 
trespasses complained of were not shown to have been com- 
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mitted upon enclosed or cultivated lands. The petition, 
omitting formal parts, is as follows: “The plaintiff com- 
plains of the defendant for that on the 1st day of October, 
1897, and on divers other days between that day and the 
commencement of this action, the defendant unlawfully 
and with force broke and entered upon the plaintiff’s land, 
being the west half of the northwest quarter and the north 
_half of the southwest quarter, section six, township fifteen, 
range thirty-nine, Keith county, Nebraska, and then and 
there, with cattle, trod down, ate up, and destroyed various 
crops of the plaintiff standing thereon, to wit: fifty tons 
of hay in shock, twenty-five bushels potatoes, ten bushels 
onions, eight tons sugar beets, twenty-five bushels turnips, 
besides fruit trees, vines and small fruits and shrubbery 
belonging to the plaintiff, of the value of $200, and con- 
verted and disposed of the same to his own use, to plain- 
tiff’s damage in the sum of $200.” Surely this pleading 
states a cause of action. It alleges not merely that defend- 
ant’s cattle wandered upon the plaintiff’s uncultivated 
land, but that the defendant, with his cattle, broke and en- 
tered and damaged and destroyed fruit and ornamental 
trees and certain growing crops which we know are not, in 
this latitude, spontaneous products of the soil. So it 
appears from the averments of the petition (1) that part 
of the land, at least, was under cultivation; and (2) that 
the trespasses were the willful acts of the defendant. For 
two sufficient reasons, therefore, the demurrer to the peti- 
tion was properly overruled. Delaney v. Errickson, 11 
Nebr., 533. 

In the third instruction the court told the jury that if de- 
fendant’s cattle went upon plaintiff’s premises and de- 
stroyed all or part of the property described in the petition, 
they should find for the plaintiff, and award him as dam- 
ages the value of the property so destroyed. The evidence 
given at the trial is not in the record, but the presumption 
of law is. in favor of the instruction and nos against it. 
The presumption is that the evidence established a willful 
trespass, or else that all the property in question was upon 
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enclosed or cultivated lands. Willis v. State, 27 Nebr., 98; 
Oltmanns v. Findlay, 47 Nebr., 289. 
The judgment is right, and is 
ADFIRMED. 


Witiuiam H. MauLory, APPELLEE, V. RicHarD C. PATTER- 
SON ET AL, APPELLANTS. 


FILED JANUARY 8, 1902. No. 10,863. 


1. Judicial Sale: Notice. If notice of a judicial sale is first published 
at least thirty days before the sale, and its publication is con- 
tinued in each successive issue of the paper between the first 
insertion and the day of the sale, the notice is valid, without 
publication on the day of sale. 


2, ————-: —————-: SEMI-WEEKLY PAPER: PUBLISHER’S AFFIDAVIT. 

“Objections that the newspaper in which a notice of a judicial 

sale was published was a semi-weekly paper, instead of a weekly, 

can not be sustained without proof sufficient to overcome the 
publisher’s affidavit that the paper is issued once a week. 


3. Appraisement: SEPARATE Tracts or Lanp. Separate tracts of 
land must, when the circumstances will permit, be appraised 
and sold separately; but when the decree in a foreclosure action 
orders the land sold subject to a prior mortgage, the amount 
of which greatly exceeds the value of the property, and does 
not decree a sale in separate parcels, the sheriff may, in the 
exercise of his discretion, offer and sell the property as an 
entirety. 


4, ————: OBJECTIONS. Objections to the appraisement and sale ex- 
amined, and found to be without merit. 


APPEAL from the district court for Douglas county. 
Heard below before Scort, J. Affirmed. 

Richard C. Patterson, for appellants. 

Hall & McCulloch and Ed P. Smith, contra. 


SULLIVAN, J. 

"This is an appeal from an order of the district court for 
Douglas county confirming a sale of real estate made un- 
der a decree of foreclosure. The notice of sale was pub- 
lished on July 26, August 2, August 9, August 16 and 
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August 23. The time appointed for the sale was August 
30, and it is claimed that the notice was insufficient be- 
cause it did not appear in the paper issued on that day. 
The statute (Code of Civil Procedure, sec. 497) provides 
that notice of the time and place of sale shall be given for 
at least thirty days before the day of sale. The giving of 
such notice on the day of the sale could serve no useful 
purpose, and is evidently not required by either the letter 
or spirit of the law. If notice of a judicial sale is first 
published at least thirty days before the sale, and its publi- 
cation is continued in each successive issue of the paper 
between the first insertion and the day of the sale, the law 
is satisfied and the notice is valid. Lawson v. Gibson, 18 
Neby., 187; Whitaker v. Beach, 12 Kan. 492. 

Another ground upon which appellants objected to the 
ratification of the sale, was that the notice was published 
- in a semi-weekly newspaper, and appeared in only five 
issues thereof. The only evidence bearing upon this point 
is that contained in the publisher’s affidavit, which plainly 
states that the publication was made in a weekly journal. 

Another ground upon which confirmation was resisted 
is that the property, consisting of a large number of city 
lots, was offered for sale and sold en masse. We conceive 
the law to be that separate tracts of land must, when the 
circumstances will permit, be appraised and sold sepa- 
rately. But there are cases in which this can not well be 
done, and the case in hand is apparently one of them. The 
decree directed the sale to be made subject to a prior mort- 
gage upon which there was due an amount greatly exceed- 
ing the value of all the lots. No direction was given by the 
court as to the manner in which the sale should be made, 
and consequently the officer charged with the execution of 
the decree was vested with a discretion in the matter, which 
was, it seems to us, wisely exercised. Kane v. Jonasen, 55 
Nebr., 757. We are unable to understand, in the circum- 
stances brought to view, how a sale in parcels could have 
been of any advantage to appellants, or how they could 
have been injured by the sale of the lots as an entirety. 
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_It is urged that confirmation should have been refused 
because the property was appraised and sold greatly below 
its real value. This contention is obviously without merit. 
The appraisement was not questioned before the sale, and 
' there is nothing in the record tending in the remotest de 
gree to show that the appraisers acted fraudulently. The 
price which the property brought was, it is true, merely 
nominal; but, considering the amount of the prior liens, 
the value of the owner’s interest was nominal, too. 

The claim that no copy of the appraisement was filed in 
the office of the clerk of the district court before the first 
publication of the notice of sale is contradicted by the 
sheriff’s return, and is unsupported by the proof. 

The order appealed from is clearly right and is therefore 


AFFIRMED. 


EMLu W. BurTON V. LYMAN A. WILLIAMS. 
FILeD JANUARY 8, 1902. No. 10,871. 


4. Adyhinistrator: ExTrRA-TERRITORIAL Force. A grant of administra- 
tion has, as a matter of right, no extra-territorial force or opera- 
tion; and the official character of an administrator does not, by 
virtue of the authority creating it, follow him beyond the limits 
of the state in which he was commissioned. 


2. Suit Against Administrator: PrErsonaL JupGMENT. When an 
administrator is sued only in his official character, a judgment 
can not be rendered against him personally. 


3, _—_——-: ErFFeEct or JupGMENT. A judgment against an adminis- 
trator is, in legal effect, an adjudication subjecting the assets 
within the jurisdiction of the court to the satisfaction of the 
claim in suit. : 


4. Enforcement of Judgment Against Administrator. Such a judg- 
ment can not, except, perhaps, under special circumstances, be 
enforced by action beyond the territorial limits of the state 
or sovereignty in which it was rendered. 


5, Foreign Executors and Administrators: RieutT oF Action. Section 
337, chapter 23, Compiled Statutes, 1901, which authorizes foreign 
executors and administrators to sue in the courts of this state, 
does not, by implication, make them subject to suit here. 
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6. Judgment Against Administrator: PERSONAL Capacity. A judg- 
ment against a defendant as administrator will not support an 
action against him in his personal capacity, even though it 
award execution against his individual property in case the 
assets of the estate can not be reached. 


Error from the district court for Washington county. 
Tried below before POWELL, J. Affirmed. 


Osborn & Aye, for plaintiff in error. 
Frank 8. Howell, contra. 


SULLIVAN, J. 


This action was upon a foreign judgment, and resulted 
in a decision adverse to the plaintiff, Emlu W. Burton. 
The petition alleged that the plaintiff sued the defendant, 
Lyman A. Williams, as administrator of the estate of 
Frank M. Williams, deceased, in the supreme court of the 
District of Columbia, and there recovered a judgment 
against him both in his representative capacity and as an 
individual. The answer was a general denial. The only 
evidence given at the trial was a duly authenticated ‘tran- 
script of the proceedings in the original case. From this 
record it appears that there were two causes of action 
stated in the declaration; one being exclusively against the 
estate of the deceased, and the other being of such a char- 
acter that a recovery might have been had upon it against 
the defendant either in his representative or personal ca- 
pacity. But while the plaintiff might, in our opinion, have 
proceeded against the defendant personally upon one of 
her causes of action, it is entirely certain that she elected 
not to pursue that course. The evidence is, it seems to us, 
conclusive that she sought to charge him upon both de- 
mands as administrator, and not otherwise. In the decla- 
ration and summons the defendant is described as “admin- 
istrator,” and it is alleged that the plaintiff’s claims are 
(1) for money loaned to Frank M. Williams in his life- 
time; and (2) for money received by the defendant, as ad- 
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ministrator, for plaintiff’s use. The substantive averments 
of the declaration, as well as its form and the form of the 
original writ, gave the case the stamp and impress of a suit 
brought for the purpose of charging the assets in the hands 
of the administrator, and for no other purpose. The de- 
fendant, in his official character, filed a plea to the declara- 
tion; and the issue thus formed was tried to a jury, who re- 
turned a verdict in favor of the plaintiff upon both causes 
of action. Afterwards the court overruled defendant’s mo- 
tion for a new trial, and made the following order: “This 
case coming on to be heard upon the defendant’s motion 
for a new trial, and the same having been heard, it is con- 
sidered that said motion be, and the same is hereby, over- 
ruled, and judgment on verdict ordered; but it being un- 
known to the court what assets and claims have or shall 
come to the hands of the defendant to be administered, and 
vegard being had to the whole amount of said assets, and 
of all claims lawfully payable out of the same, respectively, 
it is referred to the auditor of this court to ascertain and 
report the same, and it is ordered that this case stand over 
‘to await said auditor’s report, or the further [order] of the 
court.” Pursuant to this order the auditor made a report 
from which it appears that the defendant, as administrator, 
had in his hands money and property more than sufficient 
to pay all the indebtedness of the intestate, including the 
amount found by the jury to be due to the plaintiff. Upon 
consideration of this report the court rendered the follow- 
ing judgment: “And now comes here the plaintiff, by her 
attorney, and prays judgment of her demand against the 
defendant on the report of the auditor in this case; and it 
appearing by the said report that the administrator has in 
his hands assets of deceased estate more than sufficient 
to pay the plaintiff’s demand, interest and costs, and no 
cause having been shown to the contrary, it is considered 
that the plaintiff recover against the defendant nine hun- 
dred dollars ($900), with interest on $100 from the 31st 
day of May, 1893, and on $800 from the 1st day of July, 
1893,—being the money payable by him to the plaintiff by 
32 
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reason of the premises,—together with her costs of suit, to 
be taxed by the clerk, and have execution thereof against 
the assets in the hands of the defendant, if any there be, 
and, if none, then out of his own goods and chattels, lands 
and tenements.” It does not appear that execution was 
ever issued upon the judgment, or that Williams has con- 
verted to his own use any of the assets of the estate. 

Neither does it appear that he is a resident of this state, or 
that such assets, or any part of them, have been brought 
here. The plaintiff’s cause of action, as shown by her peti- 
tion, is grounded upon the bare fact that she recovered in 
the supreme court of the District of Columbia the judy’ 
ment above set out. This was plainly insufficient, and the 
trial court was right in so deciding. That there can be no 
recovery against the defendant, either in his representative 
or personal character, under the circumstances here dis- 
closed, is, we believe, a proposition upon which the authori- 
ties are agreed. The grant of administration extended as 

matter of right only to the assets found in the District of 
Columbia, and the defendant was therefore not suable in 
his representative capacity in this state. The law upon 
the subject is very clearly stated in Vaughan v. Northup, 
15 Pet. [U. 8.], 1. The question. being whether an admin-— 
istrator or executor is liable to be sued in his official char- 
acter outside of the jurisdiction from which his authority 
was derived, Mr. Justice Story, delivering judgment, said: 
“We are of opinion, both upon principle and authority, 
that he is not. Every grant of administration is strictly 

confined in its authority and operation to the limits of the 
territory of the government which grants it; and does not, 
de jure, extend to other countries. It can not confer, as a 
matter of right, any authority to collect assets of the de- 
ceased, in any other state; and whatever operation is al- 
lowed to it beyond the original territory of the grant, is a 
mere matter of comity, which every nation is at liberty to 
yield or to withhold, according to its own policy and pleas- 
ure, with reference to its own institutions and the inter- 
ests of its own citizens. On the other hand, the adminis- 
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trator is exclusively bound to account for all the assets 
which he receives, under and in virtue of his administra- 
tion, to the proper tribunals of the government from which 
he derives his authority; and the tribunals of other states 
have no right to interfere with or to control the application 
of those assets according to the lea loci. Hence it has be- 
come an established doctrine that an administrator, ap- 
pointed in one state, can not, in his official capacity, sue 
for any debts due to his intestate, in the courts of another 
state; and that he is not liable to be sued in that capacity, 
in the courts of the latter, by any creditor, for any debts 
due there by his intestate.” Other cases illustrating the 
doctrine thus stated are Stacy v. Thrasher, 47 U. S., 43; 
Johnson v. Powers, 1389 U. S., 156; Furner v. Risor, 54 
Ark., 33; Jefferson v. Beall, 117 Ala., 486; Hedenberg v. 
Hedenberg, 46 Conn., 30; Judy v. Kelley, 11 Ill, 211; 
Braithwaite v. Harvey, 14 Mont., 208; Davis v. Smith, 5 
Ga., 274. The authority of the defendant as administrator 
being limited to the property of the deceased within the 
District of Columbia, the judgment in suit was, in legal 
effect, an adjudication for the satisfaction of plaintiff’s 
claim out of such property. In other words, it was a direc- 
tion to the defendant to make payment of the amount 
found due by the jury out of the property which he held 
in trust. McGarvey v. Darnall, 10 L. R. A. [T11.J, 861. 
What was in substance a judgment against a specific fund 
under the control of the supreme court of the District of 
Columbia, can not be transformed by the courts of this state 
into a judgment against another and different fund. We 
are aware of the provision of our statute (Compiled Stat- 
utes, 1901, ch. 23, sec. 337) authorizing foreign executors 
and administrators to sue in this state, but we are entirely 
satisfied that the right to sue does not imply liability to 
be sued. Vaughan v. Northup, 15 Pet. [U. 8.], 1; Greer 
v. Ferguson, 56 Ark., 324. 

We come now to the contention of counsel that the judg- 
ment sued on was a personal judgment against Lyman A. 
Williams, and evidenced a debt due from him to the plain- 
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tiff. Considered in the light of the whole record, it is very 
evident that the judgment was not against Williams in his 
personal capacity. The issue formed by the pleadings and- 
tried by the jury, was whether the defendant was liable to 
the plaintiff as administrator. It was not alleged in the 
declaration that the defendant was liable personally. That 
question was neither presented for trial nor tried, and con- 
sequently a determination of it would bind no one. Austin 
v. Munro, 47 N. Y., 360; Van Cott v. Prentice, 104 N. Y., 
45. Nothing appearing to the contrary, it may, perhaps, 
be presumed that the supreme court of the District of Co- 
lumbia possessed the authority which it assumed to exercise 
in awarding execution against the individual property of 
the defendant, in case sufficient property of the deceased 
could not be found. Council Bluf's Savings Bank v. Gris- 
wold, 50 Nebr., 753. But certainly the award of execution 
in that form did not make the judgment a general judg- 
inent against the defendant in his personal capacity. The 
provision in regard to the issue and levy of execution per- 
tains to the remedy; it relates to the execution of the judg- 
meut; it is, in substance, a declaration that the judgment 
which was rendered against the administrator, and estab- 
lished a liability against him alone, might be enforced, if 
assets of the estate could not be reached, by seizing the 
individual property of the administrator. 
The judgment is right, and is 
AFFIRMED. 


JoserpH A, SNYDER ET AL. V. SAMUEL ROGERS. 
FILED JANUARY 8, 1902. No. 10,927. 


Decision of Trial Court: PREPONDERANCE OF EVIDENCE: REVIEW. A 
decision of the trial court based upon competent evidence, not 
intrinsically improbable, will be sustained, even though the re- 
viewing court may think the preponderance of the evidence is 

_ opposed to the conclusion reached. 


Error from the district court for Gosper county. Tried 
below before Nornis, J. Affirmed. 
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W. R. Starr, for plaintiffs in error. 
Webster S. Morlan, contra. 


SULLIVAN, J. 


Th this case there is involved only a question of fact. 
The evidence is about evenly balanced. That supporting 
the theory of the defendant in error, although not entirely 
satisfactory, is not intrinsically improbable; and hence, 
under the settled practice in this court, the decision of the 
trial court can not be disturbed. No possible benefit could 
accrue to the parties or the profession from a presentation 
and discussion of the evidence, and we therefore content 
ourselves with an announcement of the conclusion at which 
we have arrived. 

The judgment is 

AFFIRMED. 


PEOPLE’S BUILDING, LOAN & SAVING ASSOCIATION V. MARIP 
: Cook. 


FILED JANUARY 8, 1902. No. 10,949. 


j. Appeal: Unpertaxine: Finine: TImMe. An appeal und. iaking 
filed with a justice of the peace on the eleventh day after the 
rendition of a judgment, is not an effective proceeding. 


wo 


: —. A case removed to the district court, 
from a judgment of a justice of the peace, is rightly dismissed 
if the appellant, by reason of his own laches, failed to file an 
appeal bond within the time limited by statute for that purpose. 


3. Lawyer: JusTICE oF PEacE: LEGAL CONCLUSION: ALMANAC. One 
learned in the law is not justified in relying absolutely on the 
legal conclusion of a justice of the peace touching the time 
when an appeal bond should be filed, and this rule holds even 
though the justice consults an almanac before stating his con- 
clusion. . 


4. Justice of the Peace: Orric—E Hours: UNDERTAKING: FILING Out 
oF Time. The bare fact that a justice of the peace was not at 
his office after 5 o’clock P. M. on the last day for filing an 
appeal bond, will not justify the district court in refusing to 
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dismiss an appeal on the ground that the undertaking was filed 
out of time. 


5. Justice Docket: Drciston. Where the docket of a justice of the 
peace shows that the case was taken under advisement, the 
parties are bound to know that the decision must be rendered 
not later than the fourth day after the trial. 


Error from the district court for Cass county. Heard 
below before Ramsny, J. Affirmed. 


Robert B. Windham, for plaintiff in error. 
D. O. Dwyer, contre. 


SULLIVAN, J. 


This action, which was brought by Marie Cook against 
the People’s Building, Loan & Saving Association before 
a justice of the peace to recover money ‘claimed to be due 
upon a written contract, was tried without a jury and 
taken under advisement for four days. On January 16— 
that being the fourth day after the trial—-the cause was 
decided and judgment entered against the defendant in 
the absence of his attorney. On January 27 an appeal un- 
dertaking was presented to the justice for approval and 
was approved. Soon afterwards a transcript of the pro- 
ceedings was filed in the district court, where a motion by 
plaintiff to dismiss the appeal for want of jurisdiction was 
considered and sustained. This decision, which was 
grounded on the failure of defendant to file its appeal bond 
within the time limited by the statute (Code of Civil Pro- 
cedure, sec. 1007), is claimed to be unsound, in view of the 
peculiar circumstances disclosed by the record. It is-con- 
ceded that defendant did not execute the statutory under- 
taking within ten days from the rendition of the judgment, 
but it is insisted that the failure in that regard was due to 
the fault and misconduct of the justice, and therefore ex- . 
cusable. To sustain its contention that the appeal bond, 
although filed out of time, was an effective proceeding, the 
defendant presented to the district court two affidavits, 
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froin which it appears that the justice of the peace at the 
conclusion of the trial stated that he desired further time 
to consider the questions for decision, and would take the 
case under advisement for a few days; that on January 16, 
about the middle of the forenoon, the justice, in answer to 
an inquiry of Mr. Windham, attorney for defendant, said 
that a decison had not yet been rendered and that further 
time for reflection was required; that the attorney inferred 
from the remarks of the justice on this occasion that the 
case would not be decided until the following day; that on 
January 17 Mr. Windham called at the office of the justice 
and was then informed that judgment had been rendered 
in favor of the plaintiff, and that an appeal bond would 
have to be given within ten days; that two or three days 
later the attorney and justice were speaking of the removal 
of the case to the district court by appeal, and the latter, 
after consulting the calendar, said that an appeal under- 
’ taking filed on or before January 27 would be in time; that 
the attorney obtained the appeal undertaking after 4 
o’clock P. M. on January 26th, but, being unable to reach 
the justice by telephoning to his office,did not present it for 
approval until the following day. It also appears that the 
justice was at his office until 5 o’clock P. M. on January 
26, ‘but was not there after that hour. Upon these facts it 
seems quite clear that the failure of the defendant to exe- 
cute the appeal undertaking within the time fixed by the 
statute was the result of its own laches, and was not, in a 
legal sense, chargeable in any degree to the fault or mnis- 
conduct of the justice. The record of the proceedings was 
open to the parties and their attorneys, and if they were 
ignorant of the entries made by the justice in his docket, 
their ignorance was voluntary and inexcusable. The mat- 
ters contained in the transcript can not be contradicted by 
extrinsic proof (Worley v. Shong, 35 Nebr., 311; Sullivan 
v. Benedict, 36 Nebr., 409), and consequently the recital 
that the case was taken under advisement until January 
16 must be regarded as absolutely true. Had Mr. Wind- 
ham taken the trouble to look at the docket entries, instead 
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of contenting himself with deductions from the’ remarks 
of the justice, he would have known exactly when the time 
for filing an appeal bond would expire. The statement of 
the justice that the bond would be in time if filed on Janu- 
ary 27, was not the statement of a fact upon which counsel 
might safely rely; it was a mere conclusion based upon 
the calendar and the law; it was, of course, an honest con- 
clusion, but it was an erroneous one. ‘The justice had no 
authority to take the case under advisement for more than 
four days (Code of Civil Procedure, sec. 1002), and it must 
therefore have been understood by both parties at the con- 
clusion of the trial that the decision would be given not 
later than January 16. The fact that the case was not. 
decided on the morning of the 16th, and that further time 
for deliberation was needed, did not warrant the assump- 
tion that a decision would not be rendered on the afternoon 
of that day. The date of the judgment might have been 
easily ascertained by inquiring of the justice or by con- 
sulting his docket; but neither course was pursued, so re- 
miss was counsel in regard to the matter. The absence of 
the justice from his office after 5 o’clock P. M. on January 
26 does not excuse the failure of defendant to file its bond 
within ten days from the date of the judgment. The jus- 
tice was not bound te be at his office after 5 o’clock, but the 
bond might have been presented to him and approved else- 
where. McKinley v. Chapman, 37 Nebr., 378. 
The judgment is 
AFFIRMED. 


Lester MANNING Strona VY. STATE OF NEBRASKA. 
Frrep JANUARY 8, 1902. No. 11,918. 


1. Confession: E-vIpENCE: THREAT: PROMISE: BENEFIT: DEPUTY 
WARDEN: PRISONER. The true test of the admissibility of a 
confession is whether there is a causal relation between it and 
any threat or promise with respect to the crime charged, made 
by a person having authority over either the prosecution or the 
prisoner. So, where the deputy warden of the penitentiary in- 
structed a prisoner as to the advantages to be gained by obedi- 
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ence to the prison rules and commands of his superiors, but did 
not suggest or intimate that any benefit might result from an 
admission of guilt, it was properly ruled that evidence of a 
confession was admissible. 


w 


Charge to Jury: DEGREES or CRIME. The court, in charging the 
jury, is only required to state the law applicable to the facts 
proved and those which the evidence tends to prove. So, where 
it is conclusively shown that the defendant either committed 
the crime charged or is entirely innocent, the failure to in- 
struct with respect to other crimes, or inferior degrees of the 
crime, embraced within the facts alleged in the information, is 
not error. 


3. Evidence: VrERDIcT. The evidence in this case examined, and held 
to sustain the verdict. 


4, Jurors: CHALLENGE TO ARRAY. A challenge to the array or motion 
to quash the panel of jurors must be in writing, and should 
point out definitely the grounds relied upon. 


5. False Testimony. An instruction laying down the propesition that 
false testimony, whether given corruptly or through mistake, 
should not influence the decision, is abstractly correct, and was, 
in this case, properly given. 


Error from the district court for Buffal: -canty. Tried 
below before SULLIVAN, J. Affirmed. 


Hamer & Hamer, Richard A. Moore and Hector M. Sin- 
clair, for plaintiff in error. 


Frank N. Prout, Attorney General, and. Norris Brown, 
Deputy, for the state. 


Argued orally by Francis G. Hamer and Sinclair, for 
plaintiff in error; by Brown, for the state. 


SULLIVAN, J. 


Upon an information charging an assault with intent to 
commit a rape, the defendant, Lester Manning Strong, was 
tried, found guilty and sentenced to imprisonment for a 
period of seven years. This court reviewed the proceedings 
and reversed the sentence. The case was then tried a sec- 
ond time and the defendant was again convicted. 

The deputy warden of the penitentiary testified, over de- 
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fendant’s objection, to a confession of guilt made by Strong 
to him. It is claimed that the reception of this evidence 
was error, because the confession was made in the peniten- 
tiary under the influence of a hope of advantage engen- 
dered by the witness in the mind of the prisoner. The lan- 
guage of the defendant given in evidence as an admission 
of guilt was used.in replying to a question propounded by 
the deputy warden at the conclusion of an interview in 
which he had said to defendant that it would be to his ad- 
vantage to obey the rules of the prison, and do whatever 
was required of him. The question was, in substance, 
whether the defendant was guilty of the crime for which he 
had been sentenced. The law in relation to the admissibil- 
ity of confessions as evidence of guilt is well understood, 
but its application to particular facts is not always free 
from difficulty. The true test of the admissibility of a con- 
fession is whether there is a causal relation between it and 
any threat or promise with respect to the crime charged, 
made by a person having authority over either the prosecu- 
tion or the prisoner. If there is such a relation, the evi- 
dence should be excluded; but, if there is not, it should be 
received. 3 Russell, Crimes [6th ed.J, 478; 1 Greenleaf, 
Evidence [15th ed.], sec. 219; 1 Bishop, New Criminal 
Procedure, sec. 1217; 2 Taylor, Evidence [9th ed.], 872; 
Wharton, Criminal Evidence [Sth ed.], sec. 631; Wilson 
v. United States, 162 U. S., 613; Hopt v. Utah, 110 U. S., 
574; Pierce v. United States, 160 U. S., 355.. The applica- 
tion of this test to the facts here presented, makes it plain 
that the ruling of the trial court should be approved. The 
thought clearly expressed by the deputy warden was that 
it would be to defendant’s advantage to obey the prison 
rules and the commands of his superiors touching his con- 
duct in the prison. There was no suggestion or intimation 
that anything was to be gained by a confession, and we 
can not think it possible that the defendant expected or 
hoped to promote his interests in any way by an admission 
of guilt. The evidence was therefore properly received, 
and it was the duty of the jury to consider it. The question 
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decided by the presiding judge was a question of law and it 
was not the province of the jury to revise his decision. 

At the conclusion of the arguments, counsel for defend- 
ant requested the court to charge the jury as follows: “Un- 
der the information you can find the defendant guilty of 
a simple assault, and if you find beyond a reasonable doubt 
that the defendant unlawfully assaulted the prosecutrix, 
but you are in doubt as to whether he intended to use all 
the force necessary to overcome her resistance, you will 
find him guilty of an assault, and not guilty of an assault 
with intent to commit rape as charged.” The court refused 
the request, ‘and, in our judgment, the refusal was right. 
We need not determine whether it is, under any circum- . 
stances, the duty of a trial court, in other than homicide 
cases, to instruct the jury upon every crime, or upon the 
different degrees of a crime, embraced within the facts 
stated in the information. In Conners v. State, 47 Wis., 
523, 2 N. W. Rep., 1148, it was held that a refusal to in- 
struct as to minor offenses or inferior degrees of the crime 
charged was not, in a legal sense, prejudicial to the defend- 
ant; but probably the weight of authority is the other way. 
1 Bishop, Criminal Procedure, sec. 980; 11 Ency. Pl. & Pr., 
211. In the present case the instruction requested was 
properly refused because there was no evidence to which 
it was applicable. Fager v. State, 49 Nebr., 489; State v. 
Robb, 90 Mo., 30, 2 8. W. Rep., 1. The prosecutrix, Caro- 
line Hansen, was, beyond all question, the victim of a felo- 
nious assault. She was decoyed to a secluded place in the 
night time by an unknown man, who, in an effort to have 
sexual intercourse with her, knocked her down three times, 
tore her clothing, beat and bruised her in a brutal manner, 
and threatened to kill her if she continued to resist him. 
. The case was tried in the district court, and is presented 
here by the defendant upon two logically incompatible 
‘theories. He maintains: (1) that he did not assault the 
prosecutrix, and was not at or near the place where the — 

crime was committed; but (2) that, if he was the person 
who committed the assault, he did not intend to use the ex- 
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treme degree of force necessary to make the act a felony; in 
other words, that his passions were in leash, and his pur- 
pose so tempered with prudence that he paused at the di- 
viding line between common and felonious assaulis, and 
did not go beyond it. Unfortunately for Mr. Strong, his 
conduct—assuming that he was the person who assaulted 
the prosecutrix—will not warrant the construction which 
he asks us to place uponit. His acts and declarations, as 
they appear before us in this record, are not equivocal. 
They admit of but one translation, and that is that the ob- 
ject of the assault was to ravish by the exertion of whatever 
force might be necessary for that purpose. The defendant 
is clearly guilty of a felonious assault, or he is entirely in- 
nocent; and, as Commissioner Ryan remarked in Fager 
v. State, supra, the rejected instruction “could have sub- 
served no purpose except to suggest a compromise verdict, 
—an alternative which juries are, perhaps, sufficiently 
prone to adopt without suggestion.” We are asked to re- 
verse the sentence on the ground that the verdict is not sup- 
ported by sufficient evidence, but we decline to do so. We 
are well satisfied that the jury reached a right conclusion. 

Defendant’s challenge to the array was properly over- 
ruled on the merits, and for technical reasons as well. The 
challenge or motion to quash the panel should have been in 
writing, and should have pointed out with a reasonable 
degree of definiteness the grounds relied upon. A general 
objection, made orally, when the case is called for trial, and 
the jury in the box, is not, under the established practice, 
entitled to consideration. Ryder v. People, 38 Mich., 269; 
State v. Taylor, 134 Mo., 109; People v. Brown, 48 Cal., 
253. : 

In the eighth paragraph of the charge the court said to 
the jury: “You should consider all the evidence in the 
case; and while it is your duty to reconcile, if possible, the 
testimony of all the witnesses in the case, you are not bound 
to believe anything to be a fact because a witness has stated 
it to be so, provided the testimony of -such witness is un- 
corroborated, and you believe from all the evidence that 
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such witness is mistaken, or has intentionally misstated 
the facts.” This instruction is severely criticised, but we 
think the criticism unmerited. It merely lays down the 
proposition—which we suppose no one questions—that 
false testimony, whether given corruptly or through mis- 
‘take, should not influence the decision. We have examined 
the other rulings complained of and find them to be free 
from error. 
The judgment is 
AFFIRMED. 


FRANK THOMPSON ET AL., APPELLEES, V. SUSAN C. PURCELL 
ET AL., APPELLANTS. 


Firep JANUARY 8, 1902. No. 10,801. 


1. Judicial Sale: Review: Error: MERITs oF ORIGINAL DEcREK. In 
a proceeding in error from a decree of the district court con- 
firming a judicial sale, this court will not review a question 
involving the merits of the original decree. Beatrice Paper Co. 
v. Beloit Iron Works, 46 Nebr., 900. 


2. ———: SrconpD APPRAISEMENT. Where property has been regu- 
larly appraised for judicial sale, a second appraisement is not 
authorized until the property has been twice advertised and 
twice offered for sale and not sold for want of bidders, unless 
the appraisement as made is for some valid reason vacated by 
the trial court. 


3. Second Appraisement: OssEcTIoN: VacaTion. Where an objection 
is interposed to a second appraisement and a sale made there- 
under on the ground that the property had not been offered 
for sale as the law required under a prior appraisement, and 
the court, in passing on the objection, vacated the appraise- 
ment and sale and directed a new appraisement, held equivalent 
to also vacating the first appraisement. 


4. Appraisal: VacaTion: Morion: RES ApgupicaTa. When a prior 
appraisal has been vacated by order of court, presumably upon 
a sufficient showing, a motion subsequently interposed to re- 
quire the sheriff to return such appraisement and proceed to 
advertise and sell the property thereunder, is properly over- 
ruled, the matter already having been adjudicated. 


5. Motion: Evipence. Ruling of trial court overruling motion to 
require sheriff to make return of a prior alleged appraisement 
and proceed to advertise and sell property thereunder. held to 
be justified under the evidence. 
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AppraL from the district court for Douglas county. 
Heard below before Scorr, J. Affirmed. 


John W. Cooper, for appellants. 
W. T. Nelson, contra. 


Houcoms, J. 


From a final order of confirmation of a sale of real estate 
made in foreclosure proceedings, defendants appeal. But 
two grounds are advanced for a different holding from that 
adopted by the trial court. First, it is argued that the 
court erred in not sustaining a demurrer to the petition on 
which the decree was founded. But, on an appeal from an 
order of confirmation, it is too late to ask a review of rul- - 
ings involving the merits of the original decree. Beatrice 
Paper Co. v. Beloit Iron Works, 46 Nebr., 900. Secondly, 
it is contended confirmation should be withheld because the 
property was sold under a third appraisement, when it had 
never been advertised and offered for sale twice and not 
sold for want of bidders, under the appraisement first had. 
The facts, as disclosed by the record, appear substantially 
as follows: An order of sale was issued on the decree 
- rendered in the case and the property appraised at $2,700. 
There is some controversy as to whether the appraisement 
thus made was regular, and assented to by the three ap- 
praisers acting in relation to the matter. Without making 
any return of an appraisement, and at the request of the 
plaintiff’s attorney, the order of sale was returned by the 
sheriff into court without further action, and an alias or- 
der of sale issued and the property was again appraised 
and offered for sale and bid in. This proceeding was un- 
authorized, as no second appraisement could rightfully be 
had until the property had been twice advertised and of- 
fered for sale under the first appraisal, and not sold -for 
want of bidders, or until the court had been appealed to to 
vacate the appraisement because of some valid reason ren- 


Vou. 63] JANUARY TERM, 1902. 447 


Thompson v. Purcell. 


dering it as made irregular and invalid. The defendants 
objected to the appraisement and sale thus made on several 
grounds, among which was that the property had.once be- 
fore been legally appraised and not offered for sale as the 
law required. The plaintiff also moved that the appraise- 
ment be vacated and the sale set aside on the ground that 
the order of sale had not been returned within the time re- 
quired by law. The court, on the objections interposed, en- 
tered an order setting aside the appraisement and sale, and 
directed a new appraisement. This, we think, was equiva- 
lent to setting aside both prior appraisements and direct- 
ing a new one. As the question of the legality of the first 
appraisement was presented by the defendants’ objections 
to the second, and as the evidence on which the court acted 
is not preserved in the record, we must presume that it 
ruled rightly, and upon sufficient- competent evidence to 
support the ruling so made. : 

After the proceedings last noted, a pluries order of sale 
was issued and the property again appraised, advertised for 
sale, and sold for more than two-thirds of its appraised 
value. To the appraisement last made defendants again 
interposed objections, and moved to vacate the same for 
substantially the same reasons offered in the motion to 
vacate the second appraisement. ‘A motion was also pre- 
sented and filed to require the sheriff to make a return of 
the appraisement alleged to have been first made on Janu- 
ary 18. No objection being made to the order setting 
aside the prior appraisal and directing a new one on the 
motion and objection to the second appraisement, nor any 
effort made to have the order so made vacated or modified, 
we think it must follow that the question was adjudicated 
in the ruling there had, and that the court properly over- © 
ruled the motion last made. The court having once passed 
upon the question, and presumably correctly, it was not 
called upon to again relitigate the same matter, and the 
defendants have no just cause of complaint because of its 
refusal to do so. ; 

On the evidence presented in support of the motion to 
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require the sheriff to make a return of the first appraisal 
and proceed to advertise and offer for sale the property 
thereunder, and the showing in opposition thereto, the rul- 
ing of the court on the merits of the motion should be up- 
held, as there is evidence to justify the conclusion that the 
appraisement first had was not consented to by one of the 
appraisers who, it is alleged, assisted in making the ap- 
praisement. ; 

For the reason stated the order of confirmation ought to 
be, and accordingly is, 

AFFIRMED. 


RITZ HUMFELDT V. JOHN MOLES. 
FILED JANUARY 8, 1902. No. 10,885. _ 


Injunction: INTERLOCUTORY ORDER: CONDITIONAL ORDER: REVIVoOR: 
DIsMISssaL: ‘TERMINATION OF ACTION: Suit on Bonp. When the 
plaintiff in an action in which an interlocutory order of injunc- 
tion has been issued dies, and the time for revivor by a condi- 
tional order has elapsed, and no effort is made to revive the 
action in the name of the proper party as successor in interest, 
and the action is dismissed or stricken from the docket by the 
trial court, the order operates as a termination of the action 
and a suit on the injunction bond may thereafter be maintained. 


Error from the district court for Jefferson county. 
Tried below before Lerron, J. Affirmed. 


Charles Clifton and W. H. Barnes, for plaintiff in error. 
John Heasty and Robert Clapp, contra. 


HoLcoms, J. 


But one question is presented for decision, and that is 
whether there has been a final determination of a contro- 
versy, in which a temporary injunction was issued, so as 
to give rise to a cause of action on a supersedeas bond given 
to keep the injunction in force pending a final termination 
of the action. It appears that, in a controversy over the 
right to the possession of certain real estate, the plaintiff 
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in the action obtained an interlocutory order of injunction 
against the defendant, restraining him from molesting or in 
any way interfering with the possession of the plaintiff of 
the real estate involved in the controversy. After a hearing 
at chambers an order was entered dissolving the temporary 
injunction, and, to maintain the same in force notwith- 
standing the order of dissolution, the amount of a super- 
sedeas bond was asked to be fixed, which was done, and a 
bond duly given and approved for the purpose of supersed- 
ing the order of dissolution until the case could be finally 
heard in term time on the issues raised by the pleadings. 
Afterwards, and before a trial on the merits, the plaintiff 
died. No effort was made by any one of the parties inter- 
ested, or by those who might make the application, to have 
the action revived in the name of the legal representatives 
or successors in interest, and after the lapse of more than 
a year after the death of the plaintiff the trial court en- 
tered the following order in said cause: “December 14, 
1805. It being suggested to the court that the plaintiff in 
this action is dead, this cause is dismissed by the court and 
complete record waived.” Thereafter suit was instituted 
on the supersedeas bond, given to hold thé injunction in 
force, against the sureties thereon; and, after the issues 
were formed, a trial was had, resulting in a judginent in 
favor of the plaintiff in the action. The defendant sureties 
prosecute error, insisting that the petition and the evidence 
will not support a recovery, because the action in which 
the supersedeas bond was given has never been finally de- 
termined, and that it has never been finally adjudicated 
that the injunction was wrongfully issued. , 

It is urged that the order of the district court herein- 
before set forth operated only to strike the cause from the 
docket, and is not such a final disposition as will authorize 
a suit on the injunction bond. We regard it otherwise. 
The death of the plaintiff abated the action permanently, 
unless revived in the name of the proper parties by some 
of the modes prescribed by law. There has been no attempt 
whatever to have the action revived. It apparently has 

33 
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been abandoned by those succeeding to the interest of the 
deceased plaintiff, and the effect of the order is a dismissal 
for want of prosecution by those entitled to succeed to the 
rights and interest of the plaintiff. Whether the order be 
regarded what its language imports, or as striking the 
cause from the docket as provided by section 468 of the 
Code, the effect, so far as the liability of the sureties on the 
injunction bond is concerned, is the same. The order oper- 
ates as a dissolution of the injunction, and a cause of ac- 
tion accrues on the bond. Gold v. Johnson, 59 Il., 62; 
2 High, Injunctions [3d ed.], sec. 1476. It is, in all prob- 
ability, now too late to revive the action either by an orig- 
inal proceeding and the issuance of process, or by the sum- 
mary method provided by statute on a conditional order, 
and such was its condition at the time this action was be- 
gun; and yet will it be contended that, conceding the action 
has permanently abated by the death of the plaintiff, and 
no steps taken to have it revived within the time recognized 
by law or in equity, the obligee in the supersedeas bond is 
without remedy for the damages sustained because the in- 
junction was wrongfully sued out? The case, in principle, 
is somewhat analogous to Bell v. Walker, 54 Nebr., 222, 
arising on a supersedeas bond given for the purpose of an 
appeal. In that case it is held: “The death of the prin- 
cipal in a supersedeas bond while the cause is pending in 
the appellate court does not release the surety from liabil- 
ity, nor is he discharged by the failure to have the action 
revived.” Says Norva, J., writing the opinion: “It is 
suggested that the surety was discharged by the failure of 
Walker to have the action revived in the name of White’s 
representative. This argument is without merit. While 
the former, had he so desired, might have had the action 
revived, the law imposed no duty upon him to secure an 
order of revivor to be entered.” The defendant in the in- 
junction suit had the right to expect the injunction action 
would be prosecuted with due diligence, and a final deter- 
mination reached without unnecessary delay. This was 
contemplated in the giving of the supersedeas bond: He 
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was entitled to have it dismissed for want of prosecution, 
had the facts warranted; and this would be a final deter- 
mination of the cause, and an adjudication that the injinc- 
tion was wrongfully issued, as effectually as though it had 
been so decided in express terms, and an action would 
thercupon lie on the bond for the damages, if any, suffered. . 
The action in which the injunction issued abated by the 
death of the plaintiff. It was the duty of those interested 
to have it revived in the name of the proper party in the 
manner provided by law. This has not been done, and 
some disposition nust be made of the case. The abatement, 
for the reasons stated, having become permanent, the effect 
is to finally terminate the action in which the injunction 
was issued, and authorize a recovery, under the terms and 
conditions of the supersedeas bond, for whatever damages 
’. were sustained by the person for whose benefit it was given. 


The judgment of the district court is 
AFFIRMED. 


GEORGE F'. UNLAND, APPELLEE, V. WILLIAM J. CRANE ET AL., 
APPELLANTS. 


_ Ficep January 8, 1902. No. 10,933. 


1. Judicial Sale: DisQUALIFIED APPRAISER: OBJECTION: WAIVER. An 
objection that an appraiser of real estate appraised for judicial 
sale in foreclosure proceedings is disqualified comes too late 
if it be not interposed until after sale, and when confirmation 
is asked. The objector in such case will be deemed to have 
waived the objection. 


9, ————: Two-THIRDS ALLEGED VALUE: OBJECTION. Where real 
property sold at judicial sale sells for more than two-thirds of 
its value as alleged by those objecting, an objection that it was 
appraised too low is unavailing. 


APPEAL from the district court for Washington county. 
Heard below before Fawcett, J. Affirmed. 


Frank S. Howell, for appellants. 


Walton & Mummert, contra. 
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Hotcome, J. OF To okie gill 


P =g al 

After real property had been appraised for judicial sale 
under a decree of foreclosure, advertised as by law re- | 
quired, aud sold to the highest bidder, the owners of the 

‘equity of redemption, when confirmation of sale was asked, 
filed objection to the confirmation on the ground that one 
of the appraisers was related to the plaintiff in the action, 
and therefore not a disinterested freeholder within the - 
meaning of the law, and also' because the property had 
heen, as claimed, appraised too low. . 

The objection as to the qualification of one of the ap- 
praisers, comes too late. The defendants are not permitted 
to remain silent and acquiesce in the appraisal, advertise- 
ment and sale of the property without objection, and then 
for the first time on an application for confirmation of sale 
object because-of the alleged disqualification of one of the 
appraisers. Conceding the appraiser to have been disqual- 
ified because of relationship,—which we are disposed to 
think he was, although not deciding the questiou,—the de- 
fendants have waived their right to object on that ground 
because not interposed in timely season and before sale. It 
is hardly to be doubted that the objection was one which 
defendants might waive if they so chose, and, under the 
facts as disclosed by the record, we think they must be 
dcemed and taken to have waived it. 

As to the other objection, it may be disposed of by saying 
that the property, as shown by the record, sold for within a 
few dollars of the highest valuation claimed for the prop- 
erty, and much more than two-thirds of the value con- 
tended for. Consequently no prejudice resulted to the 
defendants by reason of the alleged low appraisement. 

The order of confirmation appealed from is 


AFFIRMED. 
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GFEORGE VAN BUREN ¥. STATE OF NEBRASKA. 
FILED JANUARY 8, 1902. No. 12,017. 


1. Evidence: VeEnrpicT. Evidence examined, and held sufficient to sus- . 
tain the verdict of guilty returned by the jury. 


2. Conflicting Testimony. Where the testimony is conflicting, and is 
‘fairly submitted to a jury, a new trial will not be granted if the | 
testimony is sufficient to sustain the verdict. Murphy v. State, 

15 Nebr., 383. 


3. Credibility of Witness: RELATIONSHIP: INSTRUCTION. In an in- 
struction in a criminal prosecution to the jury relating to the 
credibility of witnesses and the weight to be attached to the 
testimony of each, it is not error to charge that the jury should 
consider the relationship, if any is shown, of any witness to the 
defendant. 


Error from the district court for Cherry county. Tried 
below before Westover, J. Affirmed. — 


Hamer & Hamer, John M. Tucker and EB. D. Clarke, for 
plaintiff in error. 


Frank N. Prout, Attorney General, and Norris Brown, 
Deputy, for the state. 


HoLcomps, J. 


The defendant below, plaintiff in error, was informed 
against. and convicted of stealing a two-year-old steer, the 
property of one William Ferdon, of the value of $30. He 
prosecutes error to secure a reversal of the judgment of the 
trial court by which he was sentenced. to be imprisoned in 
the penitentiary for the period of four years and adjudged 
to pay the costs of prosecution. 

But two questions are presented in the brief of counsel 
for defendant as grounds for a reversal, one of which only 
is deemed deserving of more than a passing notice. It is 
urged strenuously that the evidence in support of the 
charge is insufficient to sustain the verdict of guilty re- 
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turned by the jury, and for that reason the judgment ren- 
dered thereon can not stand. To this question we will first 
address ourselves. The theory of the state is that the steer 
charged to have been stolen was the property of the person 
mentioned, who was a stockman having many cattle on the 
range belonging to him and kept in Cherry county, all of 
which were branded by what is denominated a “box T 
brand”; that the animal involved in the controversy was a 
part of his herd, belonging to him, and was branded by the 
owner with the brand mentioned when a calf; that after- 
wards it was stolen by the defendant, into whose possession 
it was traced, and who had recently sold it to another party 
living in the same county, that the box T brand then on 
the animal had been burned over and altered so as to make 
it appear as what is called a “double cabin brand.” The 
defendant’s theory was that the animal had been raised by 
his s’~-pfather from a cow belonging to a small herd of 
some fourteen or fifteen head of which he was the owner; 
that when about a year old it was branded for the first and 
only time with the double cabin brand, which was accom- 
plished by the use of different irons and a rod of a larger 
size, by tracing the figures made with the hot end of the 
irons, and that, the first attempt not being successful, the 
figures or some of them were burned deeper with the larger 
iron; that before the animal was so branded the stepfather 
sold the animal, with three others, to the defendant, who 
in turn sold it to the party from whom it was recovered 
as the property of the alleged owner, Ferdon. After the 
recovery of the animal, the prosecution in the case at bar 
was begun. It is contended that the testimony of the 
state’s witnesses as to the animal being branded with the 
box T brand isin its nature only an opinion, guess or sur- 
mise, and therefore insufficient to establish the fact sought 
thereby; and that there was no direct evidence that the 
animal ever belonged to or was the property of Ferdon, 
even if the evidence warranted the inference that it had 
been branded with the box T brand. As to the latter, the 
cyldence is positive and direct to the effect that Ferdon 
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was the owner of all the cattle in that county branded as 
mentioned, and, although neither he nor any other person 
could identify the animal as belonging to him otherwise 
than by the brand, we regard the evidence sufficient to 
justify the finding that the property belonged to him, and 
was stolen by the defendant, in whose possession it was 
found, and who claimed the ownership thereof, and had 
disposed of the animal as his own, if it be conceded that 
it had been branded with the marks and evidence of owner- 
ship of Ferdon; there being nothing in the evidence to 
show or tending to prove that other cattle were similarly 
branded, and no explanation offered as to how the brand 
canie to be found on the animal inconsistent with Ferdon’s 
claim of ownership of all such cattle. The brand itself, 
with the evidence in relation to its use, and upon whose 
cattle it was placed, was sufficient evidence of ownership. 

As to the evidence relating to the brand found on the 
animal soon after the defendant had disposed of it, and 
whether it was a box T brand, for the sake of brevity we 
can only give brief extracts from the testimony of a few of 
the state’s witnesses in order to show the character and 
tendency of such evidence to establish the fact sought as 
to the alleged larceny, which rested primarily on the prop- 
osition that the animal was the property of Ferdon, and 
branded by him as his property when a calf. Ferdon, after 
testifying as to his cattle, where they ranged, the brand 
he used to show his ownership, when he branded, and his 
general experience with branding cattle as a stockman ex- 
tending over some twenty-five years, gave testimony as fol- 
lows: 

Q. Now, what brand did you observe upon this animal 
here in town before it was slaughtered? 

A. The first thing was a box T. 

Q. Hoy did the box T—the lines—appear upon the ani- 
mal in his lifetime as you observed it then? 

A. I don’t think I understand you. 

Q. How did the lines of the original box T appear upon 
the animal when you seen it here in town? 
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A. They were much plainer. Just as if this was the 
plain brand, and these pencil marks had been added to it, 
they were merely shaded a little. (Witness shades the 
diagram of the brand with pencil to indicate what he is 
Saying. ) 

Another witness, who was a stock-inspector employed by 
different stock associations, and who was well qualified to 
iestify regarding brands and rebranding cattle, testified: | 

Q. After having done so, what did you do with reference 
to determining what brand was on that animal? 

A. I went to work, and had a butcher kill him. 

Q. What did you do before that? 

A. I clipped the hair off of him. 

Q. For what purpose did you have him slaughtered? 

A. To see whether the brand would show on the inside as 
well as on the outside. 

Q. What brand did you discover on the steer when you 
got him clipped? 

An objection was interposed and sustained. 

Q. Well, before the clipping, what brand could you see 
and notice on the animal? 

A. The open box T. 

Q. Look at Exhibit A, and state what that brand is,— 
what you call that brand? 

A. I eall it.an open box T. 

Q. Could you see that brand on the animal hefore it was 
clipped? 

A. I could. 

Q. Could you see any other brand? 

A. I could not before it was clipped. 

Q. After it was clipped you could see other brands on it, 
could you? 

A. Yes, sir. 

Q. State to the jury what you could see in the way of 
additional brands upon the animal after he was clipped 
and before he was slaughtered. 

A What some of them call a “double cabin.” 

. Examine the brand that is on this piece of hide, and 
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state if that is the brand you saw on the animal after it 
was clipped and before it was slaughtered? 

A. It is after I clipped it. Before I clipped it, I 
couldn’t see this part of it and those bars under it. 

Q. In your experience have you ever had occasion to 
observe the effect that it has, if any, to reburn the lines of 
an old brand,—what effect it has upon the hide of the ani- 
mal? 

A. Yes sir; I have seen a good many of them burnt over. 

Q. What effect does it have on the hide of the animal? 

A. It makes them a good deal larger where you burn 
over, and it will always show. Whenever a brand is burnt 
over, it will show plainer, and it will show from the under 
side, when the skin is taken off the animal, more than the 
first brand that was put on the animal. 

Q. Then I understand you to say that the reburning 
would increase the thickness and size of the lines? 

A. Yes, sir, that is what it does. 

Q. Now state if you ever had occasion to observe what 
effect it has upon the transparency of the lines, after the 
animal is slaughtered and the hide dried? 

A. I don’t understand. 

Q. I mean the transparency of the lines, as in holding 
it up to the light. I will ask you to state what effect the 
reburning has in increasing the transparency? 

A. It always shows a great deal plainer if it is burnt 
over. 

Q. It would be more transparent when held up to the 
light? 

A. Yes, sir. 

Q. Now, take the hide, and point out to the jury the 
lines that have been reburnt. 

A. (Witness takes the piece of hide and indicates to the 
jury): There is the brand on the hide, right there. 

Q. Trace first the lines upon that which have been re- 
burnt in your judginent. 

A. Right here, and down there, and across here. (Wit- 
ness indicating on the piece of skin with pencil so that the 
jury can see. ) 
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Q. And that would make the box T with the exception 
of hee line here? 

. There is where it has been burnt over; right here, and 
across here, and right down through here; that is where it 
has been burnt over. : 

Another witness testified : 
. Describe the steer. 
It was a roan two-year-old steer. 
. Did you observe any brand upon him? 
. Yes, sir. 
. What brand? 
. It was a.box T,—open box T. 
. That is, a brand similar to the one indicated on 
state’s Exhibit A? 

A. Yes, sir; the same brand. 

And yet another witness: 

Q. Have you observed any brands that had been worked 
over? 

A. Yes, sir. 

Q. Do you remember being called over to Walcott’s liv- 
ery stable to inspect a steer that was there? 

A. I wasn’t called over. I went over to see the steer 
that was there. 

Q. You saw him there, did you? 
. Yes, sir. 
. Will you describe him? 
. He was a two-year-old roan steer. 
Did he have a brand on him? 
. Yes, sir. 
. Describe the brand. 
. Well, the brand is there on that hide that I saw on 
him there. I first went over to see the steer, and the first 
thing I could see was the box T. It was very open. The 
other was put on kinder light. The brand was put on 
where the box T was. 

Q. What do you say as to the lines of the box T having 
been burnt over? 

A, In an old brand you have got to burn it pretty hard to 


OPoOorore 
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make it appear like the other, because in an old brand is 
kinder grisly. 

Q. Do any of these lines have the appearance of having 
been burned over? 

A. I would think so, yes, sir. 

Q. Now, Mr. Quigley, I will hand you this brand on this 
piece of hide, and ask you if that is the same brand you 
observed on that steer? 

A. Yes, sir. 

Q. Will you point out the lines of the box T to fie jury? 

A. (Witness takes piece of hide and indicates to the jury 
the lines of box T.) 

Q. Did these lines stand out prominently on the steer 
in his lifetime? 

A. Yes, sir; they stood out pretty plainly, I should 
judge. 

Much other testimony of the same general character was 
given. There was also evidence tending to prove that when 
a brand was burned deeper immediately after the first 
branding,—as was the contention of the defendant as to 
the time and manner in which the brand was placed on the 
animal,—and when a considerable period of time elapses 
and the flesh becomes hardened and calloused from the first 
burning béfore the brand is burned over a second time,—as 
was the theory of the state,—the effect is entirely dis- 
similar, and that from the experience of those competent 
to judge and express an opinion sufficient time for the flesh 
to heal from the first branding had elapsed before what is 
called the “double cabin brand” was placed on the animal. 
The evidence was the best obtainable. It was positive, di- 
rect and to the point. The testimony was given by those 
experienced with branding cattle, the effect on the hide of 
the animal, the peculiarities and distinguishing features 
when brands are burnt over, and how the same may be de- 
tected and recognized. Its evident direct tendency was to 
establish the fact that the animal had been first branded 
when a calf with a box T brand, such as used by Ferdon 
to mark his cattle running on the range and as evidence 


460 NEBRASKA REPORTS. [ VoL. 6 


Van Buren v. State, 


of his ownership, and that some time afterwards, and when 
the burned flesh caused by the brand thus placed on the 
animal had healed, there were added to the marks forming 
the box 'T brand others, and the first brand burned over so 
as to form the double cabin brand found on the animal at 
the time the prosecution began. ‘The evidence is, we re- 
gard, quite sufficient to warrant the jury in finding that 
the property was branded with a box 'T brand, belonged to 
Terdon, was feloniously taken from him, and that the de- 

fendant was guilty of the offiense. , 

It is true that the testimony of the witnesses for the 
state and those for the defendant was in sharp and direct 
conflict, but this only raised a question of fact to be de- 
termined by the triers of fact, which were the jury, and 
their verdict on conflicting evidence should not be dis- 
turbed unless clearly wrong, which can not be said to be 
the case in the present instance. The credibility of the wit- 
nesses and the weight to be attached to the testimony of 
each was peculiarly a question for the jury. It was for 
them to search for the truth and then declare it by their 
verdict; and where the questions of fact were fairly sub- 
mitted, as we think was done in this case, and there is suffi- 
cient evidence to support the verdict, it can not rightfully 
be disturbed. Murphy v. State, 15 Nebr., 388. 

In an instruction given to the jury as to the weight to be 
given the testimony of the different witnesses it is, among 
other things, said: “You should also consider the relation- 
ship, if any is shown, of any witness to the defendant, the 
demeanor of the witness upon the witness stand, his ap- 
parent intelligence or want of intelligence, whether his 
testimony is given promptly, clearly and intelligibly.” Ob- 
jection is made because of mention being made of the rela- 
tionship of witnesses to the defendant. The objection is 
not a valid one. Relationship of witnesses to parties to 
litigation may always be shown and considered in deter- 
mining the weight to be given the testimony of such wit- 
nesses. If proper to be considered, no complaint can be 
made because the jury’s attention is called to the rule by 
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an instruction of the couic. The rule is quite elementary 
and needs no elaboration. Wharton, Criminal Evidence 
[8th ed.], sec. 376. : 

The judgment ought to be, and accordingly is, 


AFFIRMED. 


WILLIAM RHeEA V. STATE OF NEBRASKA. 
FILED JANUARY 8,1901. No. 12,116, 


1. Criminal Code: AMENDMENT: DEATH PENALTY: LIFE IMPRISONMENT: 
QUALIFICATION OF JuROR: REPEAL OF STATUTE. The amendment 
of section 3 of Criminal Code in 1893, authorizing a jury to de- 
termine whether, upon conviction, the accused should suffer 
the death penalty or be imprisoned in the penitentiary during 
life, does not have the effect of repealing the law with refer- 
ence to the qualifications of jurors in prosecutions for offenses 
where the penalty may be death. Hill v. State, 42 Nebr., 503. 


2. Challenge for Cause: CAPITAL PUNISHMENT: CONSCIENTIOUS SCRU- 
pLes. The entertaining of conscientious scruples against cap- 
ital punishment is a ground for challenge for cause in the 
prosecution for murder in the first degree. Dinsmore v. State, 
61 Nebr., 418. 


In order to render a juror incompetent, it is not 
required that his opinions and scruples against the infliction 
of capital punishment should be such as to absolutely forbid 
him under ‘any circumstances from rendering a verdict inflict- 
ing the death penalty. 


3. 


4. When a juror entertains opinions or conscientious 
scruples against imposing the death penalty such as will bias 
his judgment and influence him in the consideration of the 
evidence as applied to the law, or if his answers leave his 
qualifications on that point in doubt or uncertainty, it is not 
error for the trial court to excuse him on the state’s challenge 


for cause. 


5. Qualification of Juror: JupIcIAL DiscreTION. In the determina- 
tion of the qualification of jurors in a criminal prosecution, a 
discretion or latitude is given the trial court which is greater 
when exercised in excusing jurors from serving where their 
qualifications are in doubt than in their retention. 


6. Challenge for Cause: Review. The finding of the trial court in 
deciding a challenge for cause will not be set aside by the 
appellate court, unless manifest error appears. Basye v. State, 
45 Nebr., 261. 
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: Not Erroneous. Rulings of trial court in excusing 
certain jurors on the state’s challenge for cause iicid not to be 
erroneous. 


8. Homicide: MurpER In First DEGREE. Homicide committed in the 
perpetration or attempt to perpetrate any rape, arson, robbery 
or burglary is by section 3 of the Criminal Code declared mur- 
der in the first degree. The turpitude of the act is, in the 
exceptional cases mentioned in the statute, made to supply 
the place of deliberate and premeditated malice, while a pur- 
pose to kill is conclusively presumed from the intention which 
is the essence of the enumerated felonies. Morgan v. State, 51 
Nebr., 672, reexamined and adhered to. ; 


9. Adopting a Statute: JupIcIAL ConsTRUCTION. The rule that, in 
adopting a statute from another state which has been judi- 
cially construed, the legislature also adopts the construction 
thus placed on the statute, is not absolute in all cases, amount- 
ing to a conclusive presumption. And where such adopted 
statute is not in all respects the same, and has been altered 
by amendment in respect to a matter and on a point regard- 
ing which the prior construction largely rested, and such con- 
struction is deemed unsatisfactory in reasoning and opposed 
to the great weight of authority, the court of the adopting 
state is not absolutely bound by such prior construction, but 
is warranted in refusing to adopt or follow the same. 


10. Murder in First Degree: INsrrucrion. It is not error to instruct 
the jury that it is sufficient to constitute murder in the first 
degree, “if there was such design and determination to kill 
distinctly formed in the mind at any moment before or at the 
time the blow was struck,” where the remainder of the instruc- 
tion properly defines “purpose,” “deliberation” and “premedi- 
tation,” and states that the proposed act must have been delib- 
erated and premeditated upon before it was committed, and 
it is evident that the language quoted referred to the existence 

_ of the purpose and not the time of its formation. Carleton v. 
State, 43 Nebr., 373, followed. 


11. Instruction: Construction. An instruction should be construed 
as a whole, and not by its division into fragmentary parts. 


12. Murder in First Degree: INSTRUCTION. Where it is stated in an 
instruction that the act of killing, to constitute murder in the 
first degree must be performed in furtherance of the design or 
purpose previously formed, the instruction is not rendered erro- 
neous because further on in the same instruction it is said “If 
a person has actually formed the purpose maliciously to kill, 
and has deliberated and premeditated upon it before he per- 
forms the act, and then performs it, he is guilty of murder in 
the first degree,” without reiterating that the act must have 
been done in pursuance of the previously formed design. 
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13, Instruction: REFusaL. An instruction which has no foundation 
in the evidence upon which to base it, is properly refused. 


14. 


CuMULATIVE: REFusAL. An instruction regarding a point 
which has been substantially covered and included in another 
instruction given may properly be refused. 


+: BLANK ForM OF VERDICT. An instruction submitting blank 
form of verdicts to the jury, from which one is to be selected 
to return their finding, held not to submit to the consideration 
of the jury a count of the information which by a prior instruc- 
tion was withdrawn from their consideration. 


16. 


: MURDER IN First DEGREE: DIFFERENT Counts. It 
is not error or prejudicial to the rights of a defendant in a 
prosecution for murder in the first degree, where the informa- 
tion contained different counts charging the homicide to have 
been committed with deliberation and premeditation and also 
in the perpetration or attempted perpetration of a robbery, to 
submit to the jury, for their finding, blank forms of general 
verdicts of guilty or not guilty of the crime charged in the 
information, and without a’ form finding not guilty as to one 
only of the different counts of the information. 


17. Argument: MisconpucT oF COUNSEL. Record examined, and held, 
counsel for the state not guilty of misconduct prejudicial to 
the rights of the defendant in his argument to the jury. 


18. Evidence: VeErpicr. Evidence examined, and held sufficient to 
support the verdict of the jury. 


Error from the district court for Dodge county. Tried 
below before Grimison, J. Affirmed. 


Enos F. Gray, George L. Loomis and H. C. Maynard, for 
plaintiff in error: 

Section 3 cf our Criminal Code clearly requires that the 
killing be intentional, in order to constitute murder in the 
first degree in any case. The opening phrase of the section, 
“If any person shall purposely,” applies to and qualifies 
each of the modes of killing mentioned in the section, the 
same as the first. Its fair reading is: If any person shall 
purposely, and of deliberate and premeditated malice, kill 
another; or, if any person shall purposely while in the 
perpetration or attempt to perpetrate any rape, arson, rob- 
bery or burglary kill another; or, if any person shall 
purposely by administering poison, or causing the same to 
be done, kill another, sveh killing shall be murder in the 
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fivst degree. The word “purposely” can not be detached 
from the other four words of this phrase. We beg to pre- 
sent a grammatical diagram of the section which demon- 
strates to a certainty the correctness of our position, and 
negatives the possibility of any other construction being 
placed thereon without doing violence to the English lan- 
guage. 

( Person | every 


guilty | of murder | in degree { first 


person 


shall be deemed . |: 
l 


person | another 


if 
| 
bested, on o'h 
shall kill . 4 


purposely 
and deliberate 
of malice. . , | and 
or premeditated 
of robbery 
- a cae rape 
Lin perpetration | « areot 
* burglary 


or 
by administering poison 


or 
same 


by causing . 


to be done 


But this whole question is so ably and exhaustively dis- 
cussed in Robbins v. State, 8 Ohio St., 131, commencing 
with page 167, that one does not feel able to add anything 
to what is there said. The decision in Robbins v. State, 
supra, was reaffirmed in Kain v. State, 8 Ohio St., 306; 
Hagan v. State, 10 Ohio St., 459, and Loeffner v. State, 
10 Ohio St., 598. 


Frank N. Prout, Attorney General, and Norris Brown, 
Deputy, for the state: 


It is argued that instruction numbered twelve fails to 
tell the jury that the killing must be purposely done. We 
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can not accept such a construction. A fair and reasonable 
interpretation of the language used is exactly the contrary. 
The purpose of the defendant is emphasized rather than 
olitted in this instruction. It is beyond dispute that when 
a man purposes to rob another by force, the law con- 
clusively presumes that he purposely does what he actually 
docs do in the furtherance of the original design. If he 
takes life while engaged in robbery or attempted robbery, 
the law presumes he purposely does it. This instruction 
does not assume or undertake to define all the elements of 
murder in the first degree. When it is considered with the 
other instructions, in which the element of purpcse is 
clearly and repeatedly set forth, it conclusively appears 
that it could not have misled the jury. 

The deliberate purpose to kill can be formed instantane- 
ously. People v. Williams, 43 Cal., 344; Haunstine v. 
Static, 31 Nebr., 112; Carleton v. State, 43 Nebr., 373. 

Argued orally by Loomis, for plaintiff in error; by 
Brown, for the state. 


HoLcoms, J. 


The plaintiff in error, defendant in the trial court, was 
informed against, jointly with two others, for the killing 
of ore Herman Zahn, the crime charged being murder in 
the first degree. On a plea of not guilty to the information, 
the defendant was separately tried before the court and a 
jury. The trial resulted in a verdict of murder in the first 
degree; the jury, in their verdict, finding and determining 
that the death penalty should be inflicted. On the verdict 
so returned, the court duly pronounced the sentence of 
death by hanging. The defendant prosecutes error pro- 
ceeding for the purpose of having reviewed the proceedings 
had. at the trial and to obtain a reversal of such judgment. 
Several alleged errors are assigned in the petition in error 
and ably argued by defendant’s counsel, to which we shall 
now direct our attention. . 

Coniplaint is made because of certain rulings made by 
the trial court while impaneling & jury, whereby several 


34 
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jurors, after their voir-dire examination, were excused on 
the challenge of counsel for the state because of the opin- 
tons and scruples entertained by them as to the infliction 
of capital punishment in cases where murder in the first 
degree is charged. Our views of the law applicable to the 
alleged error will appear more clearly by a consideration 
of the examination of two of the jurors thus excused, al- 
though the objection applies to the court’s ruling in excus- 
ing more than that number. One Milgrim was called in 
the jury-box, and, in the examination which followed as to 
his qualifications to sit as a juror, was asked: “Have you 
got any such opinion upon the question of capital punish- 
ment which would or might preclude you from rendering 
a verdict of guilty where the punishment for the offense is 
death ; that is, in a case where the evidence was strong and 
convincing in its character?” To which question he an- 
swered: “Ycs, sir; I don’t believe in capital punishment.” 
Wherenpon he was challenged by the state for cause. De- 
fendant’s attorney then interrogated the juror, to which 
replies were made as follows: 

Q. Mr. Milgrim, in case you did not understand the ques- 
tion that was just asked you by attorney Stinson upon the 
question of capital punishment, which I don’t believe you 

‘did, I therefore desire to inquire of you further on that 
point. Now, then, if you are finally selected as a juror in 
this case, and after hearing all the evidence in the case and 
after hearing the instructions of the court laying down the 
law in the case, would you then have any such feeling, 
opinion or prejudice against the death penalty, which 
would or might preclude you absolutely, and in any and 
every case, no natter how strong and convincing the evi- 
dence might be, from agreeing to a verdict where the pen- 
alty for the offense was death? 

A. If the evidence would show such, I would have to 
abide by the law. 

Q. Then, if the case was a strong one against the de- 
fendant, your opinion upon the question of capital punish- 

‘incnt would not preclude you from agreeing to a verdict 

where the punishment for the offense was death? 
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A. No, sir; it would not. 

Defendant then objected to the state’s challenge being 
sustained, which was overruled and the juror excused, to 
which ruling exceptions were taken. 

Another proposed juror, Brazda, was interrogated re- 
garding the same matter as follows: 

Q. Have you any, conscientious scruples, or are you con- 
scious of any scruples, upon the question of capital pun- 
ishment? 

A. Yes, sir; I am. A 

Q. That is, you have such opinion upon the question of 
capital punishment that would preclude you from render- 
ing a verdict of guilty where the punishment for the of- 
fense was death? 

A. Yes, sir; I have. 

Whereupon a challenge was interposed on behalf of the 
state for cause. 

Defendant’s counsel examined the juror, as follows: 

Q. Mr. Brazda, do I understand you that you have con- 
scientious scruples in relation to inflicting the death pen- 
alty? On that point, this is what I want to know: Take it 
in a case where one is charged with murder in the first de- 
gree, the evidence being sufficiently strong to show beyond 
any reasonable doubt that the person so charged was 
guilty, there being no excusing, mitigating or extenuating 
circumstances surrounding the commission of the offense. 
Now, then, in such a case are your conscientious scruples 
of such a character that would prevent you from render. 
ing a verdict of guilty and imposing the death penalty? 

A. It would depend upon the evidence. 

Q. Then, if it was a clear case upon the evidence, such as 
I have just mentioned, would your conscientious scruples 
prevent you from agreeing to a verdict where the penalty 
would be fixed at death? 

A. To an extent, it would depend upon the evidence. 

Q. Suppose we were trying a case where the charge was 
murder in the first degree; the evidence was clear and con- 
vincing; that the party charged was guilty beyond reason- 
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able doubt; the evidence showed no excusing circum- 
stances; no excuse whatever to mitigate the gravity of the 
crime charged ; sc that, to that extent, you are entirely sat- 
isfied from the evidence that the accused is guilty as 
charged. Now, then, have you any conscientious scruples 
that in such a case would prevent you from agreeing to a 
verdict which would fix the penalty at death? 

A. No, sir; not in that case. 

The state then reexamined the juror, as follows: 

Q. Mr. Brazda, the court will instruct you that, if you 
find the defendant guilty of murder in the first degree, then . 
it will be your duty, if selected as a juror, to fix the pun- 
ishment either at death or imprisonment in the peniten- 
tiary during life. Now, are your conscientious scruples 
such that you would not fix the penalty at death in any 
case, no matter how strong, conclusive and absolute the _ 
evidence might be? 

A. It would depend upon the amount of evidence fur- 
nished. - . 

Q. Mr. Brazda, the law of this state makes it the duty of 
the jury, where a person is found guilty of murder in the 
first degree, to either fix the punishment at death, or im- 
prisonment in the penitentiary for life. Now, then, are 
your opinions upon the-question of capital punishment 
such that would or might preclude you from rendering a 
verdict of guilty where the punishment for the offense 
would be death? 

A. I think they are. 

After some further questions the state’s challenge was 
sustained, and the juror excused, over the objection of the 
defendant. The examination of the two jurors above given 
‘is as favorable to the defendant, touching the question un- 
der consideration, as may be found in the entire record. 
Was the court’s ruling in excusing the jurors on the state’s 
challenge for cause erroneous? It is contended by counsel 
for defendant that the jurors are competent to sit in the 
case, notwithstanding the conscientious scruples which 
they entertain regarding the infliction of capital punish- 
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ment; that, the statute relating to the subject being crim- 
inal, it must be strictly construed and can not be expanded 
by construction; that it is restrictive in its nature and 
operation, and forbids the rejection of a juror for this cause 
unless he falls fully and fairly within the language of the. 
statute, which it is argued. the jurors who were excused did 
not. Of the different grounds of challenge for cause de- 
clared by statute, one is, in indictments for an offense the 
punishment whereof is capital, that the opinions of a juror 
are such as to preclude him from finding the accused guilty 
of an offense punishable with death. Criminal Code, sec. 
468, subdiv. 3. The amendment of section 3 of the Crim- 
inal Code in 1898, defining murder in the first degree, au- 
thorizing and permitting a jury to determine whether upon 
conviction the accused shall suffer the death penalty or 
be imprisoned in the penitentiary during life, does not have 
the effect of repealing or in anywise affecting the law with 
reference to the qualifications of jurors in prosecutions for 
offenses where the penalty may be death. This question 
has already been decided, and should not, we hold, require 
of us a reexamination or further consideration. Hill v. 
State, 42 Nebr., 503; Dinsmore v. State, 61 Nebr., 418. The 
spirit of the law at present is that in prosecutions for mur- 
der in the first degree, in all proper cases where guilt is 
established, the punishment may and should be capital. 
It is for the jury, in their discretion, to say which of the 
two methods of punishment mentioned—death or life im- 
prisonment—shall be imposed. It is manifestly the legis- 
lative intent that capital punishment should not be with- 
held because of scruples against its infliction, but, rather, 
if not imposed where a verdict of guilty of murder in the 
first degree is returned, because of the circumstances at- 
tending the commission of the crime, rendering the other 
of the two modes of punishment the more appropriate. 
he reason for the rule as to a juror’s qualification exists 
with the amended statute as to punisment as it did be 
fore its adoption. Capital punishment is yet recognized 
as a just and merited punishment for the commissiun of 
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the crime of murder, to be inflicted when proper to best 
conserve the interest of society, protect the people in the 
security of their persons, enforce the laws and administer 
justice. If the extreme punishment. should be inflicted in 
any case, then it becomes necessary, in all prosecutions 
where a capital offense is charged, to have a jury who have 
no such scruples against its infliction as would preclude 
them from carrying into execution the law according to its 
letter and spirit. To follow and uphold the law, rather 
than to be guided by opinions and scruples entertained as 
to the policy of the law providing for such punishment, is 
the purpose of excluding jurors whose opinions alone on 
the subject would probably preclude them from returning 
a verdict fixing the extreme penalty. A proper construc- 
tion of the provision we are dealing with does not, in our 
judgment, require that, in order to render a juror incom- 
petent, his opinions and scruples must be such as to abso- 
lutely forbid him, under any circumstance and under any 
state of the evidence, from rendering a verdict inflicting the 
death penalty. A fair interpretation of the statute is that 
when a juror entertains opinions or conscientious scruples 
against imposing the death penalty, such as will bias his 
judgment, influence him in the consideration of the evi- 
dence and hinder or retard him in arriving at such a ver- 
dict if the evidence warrants it, then the cause for chal- 
lenge contemplated by the statute exists, and it is not 
error to sustain a challenge for cause by reason of the opin- 
ions or scruples so entertained by a juror. ‘The jurors who 
were excused came, we think, fairly within the purview of 
the statute, and it was proper to sustain the state’s chal- 
lenge, on that account. In Dinsmore v. State, 61 Nebr., 
418, it is stated in the twenty-third paragraph of the sylla- 
bus that “the entertaining of conscientious scruples against 
capital punishment is a ground for challenge for cause in 
a prosecution for murder in the first degree, and it is com- 
petent to interrogate a venireman upon that subject.” 
Says Chief Justice Norvar in the opinion of the court (p. 
434): “Two other jurors were also asked by the state, on 
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their voir-dire examination, if they had any objections or 
conscientious scruples against the intliction of capital pun- 
ishment if the evidence warranted it. It is urged that the 
question was improper, because it tended to exclude from 
the jury any one who might lean towards the infliction of a 
lesser penalty. This court has decided adversely to de- 
fendant’s contention in Hill v. State, 42 Nebr., 503, and no 
substantial reason is advanced for receding from the posi- 
tion there announced. The entertaining of conscientious 
scruples against the infliction of the death penalty is 
ground for challenge for cause under section 468 of the 
Criminal Code; hence it follows that it is proper to inter- 
rogate a venireman on that subject.” In Sawyer v. State, 
47 8S. W. Rep. [Tex. Cr. App.], 650, it is stated in the head- 
notes: “In a prosecution for rape, a juror stated on his voir 
dire that he had conscientious scruples in regard to in- 
flicting the death penalty except in extreme cases of 
murder in the first degree. He further stated that he did 
not know whether he had conscientious scruples as to the 
death penalty in rape cases. Held, that it was not error 
to excuse the juror on the state’s challenge.” Says the 
court in the opinion, in speaking on this point: “If the 
juror has conscientious scruples in regard to the inflic- 
tion of the death penalty, the state has the right to chal- 
lenge him for cause in a case where a capital crime is under 
investigation. If this were not true, the state would be 
compelled to take jurors in capital cases who had consci- 
entious scruples in regard to inflicting the death penalty, 
unless the defendant saw proper to exercise his challenge 
‘for such cause. This is not the intention or meaning of 
the law.. The rights of the parties are largely the same 
with reference to challenges for cause. If.the defendant 
alone had the right to challenge on this ground, then this 
construction of the law would render inoperative the pun- 
ishinent of death for crime in Texas. It would be a rare 
instance in which the defendant would excuse a man who 
had conscientious scruples in regard to the infliction of the 
death penalty, when he was on trial for a capital offense, 
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It is the duty of the state to furnish a juror qualified to 
sit in the trial of the case. If the juror himself on his voir 
dire leaves his qualification. in doubt, the court can not be 
certain that he is a qualified juror; and in such case, when 
the challenge is made by either party (when both have the 
equal right to challenge), it may be the duty of the court 
to excuse the juror.”” Another case illustrative of the rule 
is State v. Bauerle, 46 S. W. Rep. [Mo.], 609, where it is 
held that “where a juror upon his voir dire stated that he 
was opposed to capital punishment on circumstantial evi- 
dence,-and, on being asked, if the evidence convinced him 
of defendant’s guilt beyond a reasonable doubt, whether 
he could, or would not, convict, answered, ‘I believe I 
could, but L would have to admit it would take a great deal 
of it, and would have to be very strong,’ it is not error to 
excuse him.” The opinion of the court fairly sustains the 
point stated in the paragraph of the syllabus we have 
quoted. See, also, People v. Tanner, 2 Cal., 257; Martin v. 
State, 16 Ohio, 364; Driskill v. State, 7 Ind., 338; People v. 
Damon, 18 Wend. [N. Y.], 351; 1 Bishop, New Criminal 
Procedure [3d ed.], sec. 918, and authorities there cited. 

An examination of the authorities to which our atten- 
tion is called by defendant’s counsel in support of their 
contention regarding the subject reveals no very material 
or irreconcilable conflict of the authorities on the question. — 
Atkins v. State, 16 Ark., 568, was reversed on the ruling 
of the trial court that, if a juror answered that “he was 
opposed to capital punishment,” he was disqualified. Mere 
opposition to capital punishment may not be, and probably 
is not, a disqualification, within the meaning of the statute. 
A juror, notwithstanding he is opposed to capital punish- 
ment, may be entirely free to decide a case according to the 
law as it is and the evidence. The same, in effect, is the 
ruling of the supreme court of California in People v. 
Stewart, 7 Cal., 140, where a distinction is made between 
opposition to capital punishment on principle and con- 
scientious scruples to its infliction; and under the statute 
of that state it was held that, because a person was opposed 
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to capital punishment on principle, he was not disqualified 
to sit as a juror in a case where capital punishment might 
be inflicted. In Stratton v. People, 5 Colo., 276, it is held 
that conscientious scruples against inflicting the death pen- 
alty do not necessarily disqualify a juror. If, notwith- 
standing such scruples, he will render a verdict in accord- 
ance with law and evidence, and his answers on this point 
leaye no uncertainty, it is all the law requires. In Will- 
iams v. State, 832 Miss., 389, whether or not the conscien- 
tious scruples entertained by a juror would bias his judg- 
ment in the consideration of the case is made the test by 
which his competency is to be determined. 

After all that has been or may be said on the subject, the 
proposition, when resolved to its simplest terms, is whether 
a juror, by reason of his fixed opinions and conscientious 
scruples against the imposition of the death penalty in cap- 
ital cases, is biased in his judgment to an extent that would 
interfere with and influence him in the consideration of the 
evidence under the law as existing; whether his opinions 
and scruples are at war with the law, so as to warp his 
judgment and control his actions as a juror; whether he 
stands indifferent as between the state and the accused, 
and ean render such a verdict as is justified by an unbiased 
and dispassionate consideration of the facts when applied 
to the law by which the accused is tried. The jurors in the 
case at bar, whose examination as to their opinions re- 
garding the imposition of the death penalty which we have 
heretofore noted, show a marked disposition to allow their 
opinions and scruples to influence them in the considera- 
tion of the case with reference to the claims of the prosecu- 
tion that the case was one where the extreme penalty 
‘known to the law should be meted out to the accused. 
While their answers in the examination, under the skillful 
questioning of learned counsel, may not be altogether con- 
sistent, and in some instances fairly conflicting with each 
other, consideration of the whole thereof leads one quite 
strongly to the conclusion that their convictions on the 
subject being investigated were such as to rationally and 
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naturally enter into their consideration of the case, and 
‘militate strongly against the state in asking for the impo- 
sition of the death penalty on a verdict of guilty of the 
highest crime charged in the information. They were not 
unbiased and indifferent regarding the matter, and appar- 
ently entertained opinions that would influence their de- 
cision against the law and the evidence. 

But, in another view of the matter, we are constrained 
to hold that the ruling of the trial is not reversible error. 
Viewing the subject in the most favorable light toward the 
defendant that it is susceptible of, and conceding that it 
would not have been erroneous, as to the prosecution, to 
overrule the state’s challenge to these jurors for cause, as 
was done in the case of People v. Wilson, 3 Parker’s Crim. 
Rep. [N. Y.], 199, cited by defendant, and yet it does not 
follow that error was committed in excusing the jurors on 
such challenge. At best, there must exist doubts of the 
gravest character as to the qualifications of the jurors who 
were excused. It can not be said there is no uncertainty as 
to whether they would be guided solely by the law and the 
evidence. Their qualification or disqualification can not 
be demonstrated with perfect exactness. A discretion or 
latitude is, and the law wisely says, should be, given the 
trial court regarding such matters. And this discretion 
is greater when exercised in excusing jurors from serving 
in a trial where their qualifications are in grave doubt 
than in their retention. In the latter case, if it be deter- 
mined that a juror was disqualified, and yet he is retained, 
it results in substantial prejudice to one of the parties liti- 
gant. This rule is founded in wisdom and the necessities 
of the case. Its tendency in all cases is to secure a trial 
jury altogether unbiased and entirely qualified to try the 
issues of fact. It comes nearest in securing a jury measur- 
ing up to the ideal of perfection. If a substantial doubt 
arises or there is uncertainty as to the qualifications of a 
proposed juror, from his voir-dire examination,—a doubt 
having a reason for its basis and regarding a question 
which the juror shows indecision and uncertainty,—can it 


Vow. 63] JANUARY TERM, 1902. 475 
Rhea v. State, 


be said, because such a juror is excused, that an error has 
been committed, affecting the substantial rights of one of 
the parties, for which a cause must be reversed and a new 
trial had? The trial court was required to pass upon the 
jurors’ qualifications in the light of their entire examina- 
tion as to their qualifications. The jurors were before the 
court. Their answers, as given, and their manner of giving 
them, were heard and observed by the presiding judge. He 
was in a position to note their demeanor, their action, 
the intonations of their voice as questions were answered, 
the hesitancy or promptness with which answers were 
given, the positiveness or lack thereof in the answers given, 
and from such examination very properly reach a conclu- 
sion altogether warranted, which perhaps would not appear 
so clearly when the record alone of the examination, as 
prescrved, is resorted to for a determination of the question 
and the correctness of the ruling. It is observed by this 
court in Basye v. State, 45 Nebr., 261, 278: “Manifestly, 
it is the duty of the trial court to decide as to the fact of 
qualification of the person challenged from a. consideration 
of his entire examination and such other evidence and cir- 
cumstances as tend to throw light upon the subject. The 
trial court in determining the fact of qualification is not 
confined to the answers of the juror alone, but may ‘con- 
sider his appearance and general demeanor while undergo- 
ing examination.” And it is held: “The finding of the 
trial court in deciding a challenge for cause will not be set 
aside by the appellate court unless it is clearly wrong.” 
Says the supreme court of Missouri, on this phase of the 
subject, in State v. Bauerlc, supra: “Upon this showing 
the court excused him. This juror was in the presence of 
the court. It observed his manner, and probably, living 
in the same county, he was known to the judge, and a wise 
discretion was necessarily lodged with the judge in excus- 
ing him. Whether the juror stood indifferent between the 
state and the defendant was a fact which the court, under 
our laws, was required to determine, and his finding will 
‘not be disturbed unless manifest error appears.” In State 
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v. Miller, 29 Kan., 43, it is said: “A trial court in impanel- 
inga jury to serve ina particular case should have and has 
a very extensive and almost unlimited discretion in dis- . 
charging a person called to serve on the jury, who might, 
in the ‘opinion of the court, not make the fittest or most 
competent person to serve on that jury. But this rule 
should not be applied in retaining jurors.” The rule 
stated in the case last cited was quoted approvingly and 
followed in Richards v. State, 36 Nebr., 17, 19, wherein 
will be found a discussion of the subject, and a number of 
other authorities to support the proposition. It follows 
that the defendant’s contention that error was committed 
by the trial court’s ruling on the state’s challenges for 
cause to the several jurors excused because of their opin- 
ions regarding the infliction of capital punishment is not 
well founded. 

An exception was taken by the defendant to the twelfth 
instruction given the jury by the court on its own motion, 
and the giving thereof is now assigned as error. The in- 
struction is as follows: “If you believe from the evidence, 
beyond a reasonable doubt, that at the time of the alleged 
killing the defendant had entered the saloon of the said 
Herman Zahn for the purpose of feloniously and violently 
taking the money or personal property of said Herman 
Zahn from his person by force, intimidation or by putting 
said deceased, Herman Zahn, in fear, and that in the prose- 
cution of that purpose the defendant shot the deceased, and 
thereby caused his death, then such killing under such cir- 
cumstances would be murder in the first degree. In other 
words, if from the evidence the jury believe beyond a rea- 
sonable doubt that the defendant killed said Herman Zahn, 
and also at the time of the killing that the defendant was 
engaged in an attempt to perpetrate a robbery upon the 
person of the said deceased, then the defendant would be 
guilty of murder in the first degree.” It is strenuously 
urged by counsel for defendant that the instruction quoted 
above is erroneous, and especially the latter part thereof, 
beginning with “in other words,” is fatally defective, be- 
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cause therefrom is eliminated the element of purpose or 
intent to do the killing charged, which it is insisted is an 
essential ingredient of the crime of murder in the first de- 
gree, when a homicide is committed in the perpetration or 
attempt to perpetrate a robbery on the person of the de- 
‘ ceased. The alleged error and the argument in support 
thereof are predicated on the propositions: Tirst, that a 
proper construction of the language used, as found in sec- 
tion 3 of the Criminal Code, defining murder in the first 
degree, necessitates the conclusion that if a person is killed 
by one engaged in the perpetration of a robbery, or attempt 
_ to perpetrate that act, the killing must be intentional, or 
purposely done, and that an unintentional killing while 
perpetrating or attempting to perpetrate either of the 
felonies mentioned in the section would not constitute 
murder in the first degree, but, at most, only manslaugh- 
ter; and, secondly, that section 3 of the Criminal Code was 
adopted by the legislature of Nebraska from a similar sec- 
tion of the Criminal Code of Ohio, which at the time of its 
adoption had received a judicial construction by the court 
of last resort of that state, and therefore, applying the 
ordinary rule of construction as to such adopted statutes, 
it is to be presumed that the legislature of this state 
adopted with the act the construction then placed upon it 
ly the Ohio supreme court, and that this court is bound by 
such construction. The construction contended for had 
been given the Ohio act prior to its adoption by this state, 
and it should, we think, be said that our legislature 
adopted in all its essential features the section as it existed 
in the Ohio Code, although, as will hereafter be noted, the 
two enactments are not identical in all respects; the differ- 
ence, in the main, being an additional method by which 
murder in the first degree might be committed, to that con- 
tained in the Ohio act. The two questions thus presented 
should perhaps be regarded as no longer open for discus- 
sion in this jurisdiction, in view of the unequivocal decis- 
ion thereon in the case of Morgan v. State, 51 Nebr., 672, 
where it is held: “Homicide committed in the perpetration 
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or attempt to perpetrate any rape, arson, robbery, or 
burglary is by section 3, Criminal Code, declared murder 
in the first degree. The turpitude of the act is, in the ex- 
ceptional cases mentioned in the statute, made to supply 
the place of deliberate and premeditated malice, while a 
purpcese to kill is conclusively presumed from the intention 
which is the essence of the enumerated felonies.” It is also 
held in the same case that the construction given to the 
section in the Ohio Code by the court of that state, and 
from which ours appears to have been adopted, was not of 
such binding force as to require this court to follow it, by 
the application of the rule of construction ordinarily ap- 
plied to adopted statutes which have received judicial con- 
struction by the courts of the state from which adopted, 
prior to adoption. In view of the importance of the ques- 
tions involved, and the serious consequences flowing from 
their determination adverse to defendant’s contention, we 
have deemed it proper to again consider the matter briefly, 
and perhaps add something worthy of consideration to 
what is said in the opinion in Morgan v. State, supra. 

In support of the contention first mentioned, it is argued 
that a correct grammatical construction of the statute, 
which, by way of illustration, counsel present in the form 
‘of a grammatical diagram, would, under a correct reading 
of the necessary parts of the section to the case at bar, be 
as follows: “Tivery person shall be deemed guilty of mur- 
der in [the] first degree if [such] person shall kill another 
person purposely in the perpetration of [a] robbery.” Or, 
stated in another way, and in the usual arrangement of 
words, it is said that a fair reading of the section, so far as 
applicable, would be, “If any person shall purposely, while 
in the perpetration or attempt to perpetrate a robbery, kill 
another, every such person so offending shall be deemed 
guilty,” etc.; that the word “purposely” qualifies each of 
the different modes of killing mentioned in the section; and 
Robbins v. State, 8 Ohio St., 131, is cited in support of 
this contention. But to us it appears that a fair reading 
of the statute, and a natural and rational construction, 
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giving to the language used its ordinary and commonly ac- 
cepted meaning, and thus carrying into effect what may be 
regarded as the will, purpose and object of the legislature, 
and following the clear and decided weight of authority 
as to the underlying principles upon which it may be pre- 
sumed the legislature acted with reference thereto, require 
a different construction. The argument in support of the 
construction contended for is based almost exclusively on a 
strict grammatical construction, which sacrifices substance 
to form, and, when relied on solely, is an unsafe guide to 
follow. It is technical in the extreme, and, if adopted as 
a rule of construction, would in many instances defeat, - 
rather than give effect to, the legislative will. Nor are we 
ready to concede that a strict grammatical construction of 
the section necessarily leads to the conclusion insisted on, 
as we will note more fully hereafter. 

The generally accepted construction of the language 
used in section 3 or similarly worded statutes enacted by 
legislatures in defining murder in the first degree, is that 
the purpose or intention to kill, when the slayer is engaged 
in the perpetration of, or attempt to perpetrate, one of the 
enumerated felonies, will be conclusively presumed from 
the felonious intention characterizing the act he is engaged 
in, and he is held responsible for all the consequences flow- 
ing from his felonious acts. The statute would read, when 
each of the two classes or different methods of killing jis 
stated separately, as follows: “If any person shall pur- 
posely and of deliberate and premeditated malice kill an- 
other; or if any person shall in the perpetration or attempt 
to perpetrate either a rape, arson, robbery or burglary or 
by administering poison or causing the same to be done 
kill another, every person so offending-shall be deemed 
guilty of murder in the first degree.” Or by omitting all 
the language not applicable to the offense charged in the 
case at bar, pertaining to the question being considered, 
the section would read: “If any person shall * * * in 
the perpetration or attempt to perpetrate any * * * 
robbery, * * * killanother; * * * every person so 
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offending shall be deemed guilty of murder in the first 
degree,” Morgan v. State, supra; Moynihan v. State, 70 
Ind., 126; Oregon v. Brown, 7 Ore., 186; Commonwealth v. 
Manfredi, 162 Pa. St., 144; People v. Mooncy, 2 Idaho, 23; 
State v. Miller, 100 Mo., 606; Reddick v. Commonwealth, 
33 8S. W. Rep. [Ky.], 416; State v. Gray, 19 Nev., 212; 
People v. Nichol, 34 Cal., 211. It is argued that the word 
“purposely” is meaningless if applied only to a killing 
committed with premeditation and deliberation, and yet’ 
further on in counsel’s brief complaint is made becatise it 
is claimed the jury were not told, in defining murder in 
the first degree under the first mode mentioned in the sec- 
tion, that the act producing death must have been per- 
formed in pursuance of the previously formed purpose to 
kill; and it is doubtless true there must not only be a pur- 
pose to kill, regarding which there has been premeditation 
and deliberation, but also that the act resulting in death 
must have been caused or brought about in pursuance of 
the previously formed purpose and design to kill. The 
word, therefore, fills an important office, and describes an 
essential ingredient of murder in the first degree, comntitted 
with deliberation and premeditation. It is also insisted that 
section 5, defining manslaughter, covers and includes an 
unintentional killing while a person is engaged in any un- 
lawful act, whether one of the felonies mentioned or other- 
wise, and that to construe the section under consideration 
as including an unintentional killing, as constituting 
murder in the first degree, is in conflict with that sec- 
tion. We regard it otherwise. That section provides gen- 
erally that an unintentional killing without malice, while 
the slayer is in the commission of an unlawful act, shall ~ 
constitute the crime of manslanghter. By the common 
law every homicide committed in the perpetration of a 
felony was murder, and this whether there was any prece- 
dent intention of doing the homicidal] act or not. 1 Hale P. 
C., 465; 1 East P. C., 255; 1 Hawkins P. C., 112, ch. 29, sec. 
11; 4 Cooley, Blackstone Commentaries, 200, 201. The leg- 
islature, because of the more enlightened age and humane 
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trend in providing for the administration of the criminal 
law, has restricted the crime of murder, when a homi- 
cide is committed intentionally or unintentionally, 
while the slayer is engaged in a felonious act, to the few 
felonies enumerated, which are, for baseness and de- 
pravity, of the most flagrant character, and where 
the wickedness of heart and mind is of the most pro- 
nounced type. Because of the felonious intent and moral 
turpitude actuating the trarfsgressor, the law transfers ~ 
the wrong intent and purpose from the one to the 
other, and holds the slayer bound by and responsible for 
the consequences flowing from the felonious act engaged 
in. In all other felonies where an unintentionl homicide 
is committed while the slayer is engaged in the unlawful 
act, the legislature, in its wisdom, has said the offense 
should be reduced in degree from what it was at common 
law to that of manslaughter. Such a construction ap- 
pears to us rational, in consonance with the development 
of criminal jurisprudence, and supported by the clear 
weight and trend of modern judicial decisions. See Moyni- 
han v. State, and other authorities cited, supra; State v. 
Hopkirk, 84 Mo., 278; People v. Vasquez, 49 Cal., 560; 
Titus v. State, 49 N. J. Law, 36; Buel v. People, 78 N. Y., 
492; People v. Greenwall, 115 N. Y., 520. 
As to the second question involved in the proposition 
under discussion, it is argued that because of the adoption 
of section 3 by the legislature of this state from a like sec- 
tion of the criminal Code of the state of Ohio, which at the 
time of its adoption had been construed by the supreme court 
of that state to mean that the killing in the perpetration of 
either of the felonies therein mentioned, in order to con- 
stitute murder in the first degree, must have been purposely 
done, it is therefore conclusively presumed that the legisla- 
ture of this state adopted with the statute such construc- 
tion,and that the court is bound to give the section the same 
construction as though the legislature had in direct lan- 
guage expressed itself that a homicide committed in the per- 
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mentioned must be intentionally done, in order to consti- 
tute murder in the first degree. As heretofore stated, this 
particular phase of the question also received consideration 
and attention in the case of Morgan v. State, swpra; and it 
was there held that this court was not absolutely bound by _ 
the construction placed upon the statute by the Ohio su- 
preme court and refused to follow that construction, be- 
cause they believed it to be unsatisfactory in reasoning, un- 
sound in principle and against the overwhelming weight 
. of authority. The rule which generally obtains regarding 
the effect of a prior construction of the adopted statute 
doubtless is that, when the legislature of this state adopts 
such statute, the judicial construction which it has already — 
received in such state is also adopted. Myers v. McGavock, 
.389 Nebr., 843, 847; Coffield v. State, 44 Nebr., 417; For- 
rester v. Kearncy Nat. Bank, 49 Nebr., 655. If the rule 
mentioned is an unvarying one, and applies, without ex- 
ception, alike to all adopted statutes which have been 
judicially construed prior to adoption, the conclusion 
veached in the Aforgan Case can not be upheld, and, what- 
ever may be our views as to a proper construction of this 
statute, we are unalterably bound by the construction 
given by the Ohio supreme court, which ordinarily it is 
_ presumed the legislature intended should prevail when it 
adopted the section under consideration. It is, we think, 
commonly understood and the generally accepted belief, 
that our Criminal Code, as enacted in 1873, was largely 
borrowed from the Code of Ohio; and while other statutes 
of different states were in substance the same, and the 
underlying reason and principles involved in a proper con- 
struction applicable alike to all, yet the phraseology of our 
statute makes it manifest that it was borrowed from Ohio, 
rather than from any other of the different commonwealths 
having substantially the same enactments. The Ohio 
statute provides “that if any person shall purposely, and 
of deliberate and premeditated malice, or in the perpetra- 
tion, or attempt to perpetrate any rape, arson, robbery, or 
burglary, or by administering poison, or causing the same 
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to be done, kill another; every such person shall be deemed 
guilty of murder in the first degree; and, upon conviction 
thereof, shall suffer death.” Our statute of 1873 was not, 
as will be observed, identical in all respects with that of 
Ohio, heretofore quoted. It reads as follows: “If any 
person shall purposely, and of deliberate and premeditated 
malice, or in the perpetration, or attempt to perpetrate any 
. Tape, arson, robbery, or burglary, or by administering 
poison, or causing the same to be done, kill another; or, if 
any person, by willful and corrupt perjury, or by suborna- 
tion of the same, shall purposely procure the conviction and 
execution of an innocent person; every person so offending 
shall be deemed guilty of murder in the first degree, and, 
upon conviction thereof, shall suffer death.” General 
Statutes, 1873, p. 720, ch. 2, sec. 3. While our statute is 
in the main the same as the one copied from Ohio, there is 
a basis for the contention that, because of the difference of 
the wording of the two statutes, the presumption does not 
necessarily follow that our legislature also adopted the 
construction put upon the Ohio statute by the supreme 
court of that state. It.may be argued that the fair and 
rational interpretation to be given to our statute and the 
legislative intendment as first enacted is that, to constitute 
murder in the first-degree, there must, as first stated, be a 
killing purposely and with premeditation and deliberation, 
or, as last stated, the procurement of the conviction and 
execution of a person by perjury or subornation of perjury, 
purposely, willfully and corruptly, or, by the other modes 
named, the killing of another in the perpetration or at- 
tempted perpetration of either of the felonies therein enu- 
merated, without regard to the purpose or intention of the 
actor. It is entirely clear that in the first instance men- 
tioned in the section the killing must be intentional, and 
that the same is equally true in the instance last mentioned. 
As to the other class of murders mentioned in the section, 
there may be, and probably is, an uncertainty, justifying a 
rational difference of opinion as to a proper construction of 
the language used and the intent of the legislature, 
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requiring a judicial construction as- to the meaning 
of the language used, and the legislative will when it 
enacted the statute. In Robbms v. State, supra [8 Ohio 
St., 131], it is held that the purpose to kill, as expressed 
in the statute, applies to the several classes of murder in 
the first degree therein mentioned, and that such interpre- 
tation results from a fair grammatical construction of the 
language used, and also from its reasonableness and con- 
sistency with the spirit of the laws of that state, as well as | 
the context of the section in conjunction with other sec- 
tions of the statute. It is made manifest by a reading of 
the majority opinion in that case that in a large measure 
the construction given arose from an attempt to adhere to 
a strict grammatical construction of the language used, the 
arrangement of the words, and especially the manner of 
punctuation. It is said by the author of the opinion (p. 
175) : “This section is composed of one compound sentence, 
and is descriptive of three classes of homicide, to wit: 
First, that which is committed of deliberate and premedi- 
tated malice; second, that committed while in the perpetra- 
tion, or attempt to perpetrate a rape, arson, robbery, or 
yirglary; and third, that committed by administering 
poison, or causing the same to be done. The first clause, or 
distinct subdivision of the sentence, according to the punc- 
tuation, consists of ‘the words, ‘That if any person shall 
purposely.’ And the question is, whether this preceding 
phrase ‘purposely,’ which qualifies the word ‘kill, in the 
latter part of the sentence, applies to each of the three 
several classes of homicide mentioned in the intermediate 
clauses of the sentence, or whether it is limited to the first 
class. The word ‘purposely’ is, by the authoritative punc- 
tuation of the statute, in a clause of the sentence distinct 
from that which makes ‘deliberate and premeditated 
malice’ a distinguishing feature in the first class of homi- 
cide mentioned; and it is the adverb qualifying the verb 
‘kill’? which constitutes the predicate of the subject of 
each of the several intervening clauses of the sentence. 
Now, it appears to be a rule of syntax that, where an 
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antecedent adverb in the first clause qualifies a verb in the 
closing part of the sentence, forming the predicate of 
the subject of several distinct intermediate clauses of the 
sentence, such qualification of the predicate applies to the 
subject of each of such intervening clauses, unless some 
word or words are used expressly limiting it toa part. * * * 
Taking the language of the statute, therefore, according to 
its proper and grammatical signification, the word ‘pur- 
posely,’ which is expressive of the intention of the party, 
and qualifies the verb, which is the predicate of the several 
clauses preceding it, not being expressly restrained or 
limited in its operation, applies to each of the three classes 
of homicide specified in the sentence. The words of the 
section, therefore, taken in their proper signification, and 
according to their grammatical construction, make a pur- 
pose to kill an essential ingredient in each of the several 
classes of the crime of murder in the first degree, as de- 
fined by the statute.” 

In view of what has been said, we now turh to our own 
statute, as amended in 1893, wherein it is provided that the 
jury, in its discretion, may determine whether the death 
penalty shall be inflicted or the accused be imprisoned in 
the penitentiary for life, on conviction of murder in the 
first degree. The comma after the word “purposely,” 
which is found in the original section and in the Ohio stat- 
ute, has been omitted, so that the section now reads: “If 
any person shall purposely and of deliberate and premedi- 
tated malice, or in the perpetration or attempt to perpe- 
trate any rape, arson, robbery, or burglary, or by adminis- 
tering poison, or causing the same to be done, kill another ;” 
etc. Session Laws, 1893, p. 385, ch. 44. It is true that 
in the compilation of the statutes after the passage of the 
amended section a comma appears, as in the original sec- 
tion, after the word “purposely”; but an inspection of the 
enrolled bill as approved by the governor shows this to be 
an error of the compiler. The change, though small, is not 
without significance. At every session of the legislaturc 
there are a number of lawyers in both branches of learning, 


486 NEBRASKA REPORTS. . [Vor. 63 


Rhea v. State, 


ability and experience,—those who are familiar with the 
trend of judicial decisions and the rules of statutory con- 
struction. A purpose to alter the section by amendment, 
and thereby avoid the force of the rule contended for by 
reason of the prior judicial interpretation by the supreme 
' court of Ohio, when this state adopted this section of the 
statute, is inferable, because the modification is regarding 
a point on which, in a marked degree, that decision rested. 
It is probable that no general amendment of the law de- 
fining murder in the first degree was deemed wise, nor any 
amendment, save as to punishment, deemed advisable. The 
fact that the construction given the statute of Ohio by the 
courts of that state stands conspicuously alone among the 
many adjudications on the subject, and the fact that the 
statute of that state has been repealed, and a new one 
enacted, substantially different, justify us in refusing to 
follow the view expressed in the decision referred to, unless 
irrevocably bound by the rule invoked as to the adoption 
of the judicial construction placed upon the statute at the 
time of its adoption into the Code of this state. The rule 
is not an unvarying and inflexible one. It is not a con- 
clusive presumption to be applied in all cases. It has its 
proper limitations and exceptions, and when a statute 
which has received a judicial construction is amended in 
respect of a matter and on a point regarding which such 
prior construction in a large measure rests, the reason for 
the rule fails, and with it the rule itself ceases in its ap- 
plication. Jor the same reason the rule does not apply 
with full force when the adopted statute is not in all re- 
spects, or in its scope and effect, similar to the statute of 
the state from which adopted, although in its main fea- 
tures the samc. We conclude, therefore, that by the in- 
corporation into the statutes of this state of the statute of 
Ohio which defines the crime of murder in the first degree, 
in so far as it has been adopted, and with the amendments 
made thereto by the legislature of this state, it does not 
necessarily follow, nor is it conclusively presumed, that 
the construction placed thereon by the courts of Ohio was 
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adopted with the act by the legislature of this state, and 
that this court, under the circumstances, and in view of 
the subsequent legislation, is justified in adhering to the 
rule announced in Morgan v. State, supra, and that on 
principle, and in harmony with the great weight of judi- 
cial authority as to the proper consiruction of such stat- 
utes, we hold that the purpose to kill is not an essential — 
ingredient when a homicide is committed in the perpetra- 
tion or attempt to perpetrate, one of the enumerated fel- 
onies in said section mentioned. In Coulam v. Doull, 9 
Pac. Rep. [Utah], 568, it is held: “The incorporation into 
the laws of Utah of a statute of another state does not 
necessarily carry with it the adoption of the construction 
of the courts of the latter state upon such statute.” Says 
the author of the opinion: “But it is argued that we took 
the section of the statute under consideration from Cali- 
fornia, and that it has received a different construction in 
that state, and that our legislature must be presumed to 
have adopted the statute with the construction put upon 
it by the courts of California. This rule is not absolute. 
Cathcart v. Robinson, 5 Pet. [U. S.], 265. The statute, as 
we have seen, was construed by Massachusetts and Iowa 
before it was adopted in California, and the California de- 
cision seems to us to be opposed to the weight of authority, 
and of sound reason, and to be a departure from the pre- 
vailing interpretation.” The rule there announced was in 
the same case affirmed by the supreme court of the United 
States. Coulam v. Doull, 1383 U. S., 216. To the same 
effect are: Whitney v. For, 166 U. &., 687; Cathcart v. 
Robinson, 5 Pet. [U. S.], 264; Jamison v. Burton, 43 Ia., 
282; Oleson v. Wilson, 52 Pac. Rep. [Mont.], 372. The 
instruction complained of, we hold, states the law cor- 
rectly, and that error can not be successfully predicated 
on its being given to the jury. 

Another instruction given the jury is excepted to by the 
defendant, which appears to be a verbatim restatement of 
the one given in the trial of the case, and sustained by this 
court, in Carleton v. State, 43 Nebr., 373. The same al- 
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leged error was therein considered, and decided adversely 
to the contention that it was prejudicially errorieous. The 
question was again before the court, on substantially the 
same instruction, in Savary v. State, 62 Nebr., 166, and 
the instruction upheld. While the instruction could prob- 
ably be improved some in its phraseology, and thus avoid 
any possible ground of criticism, when considered as a 
whole the law is correctly stated, and it should not be con- 
demned for an imperfection so slight and unsubstantial. 
The ruling on the soundness of the instruction and the rea- 
sons therefor given in the Carleton Case are deemed amply 
sufficient to sustain the one in the case at bar. That part 
of the instruction wherein it is said: “If a person has 
actually formed the purpose maliciously to kill, and has 
deliberated and premeditated upon it before he performs 
the act, and then performs it, he is guilty of murder in the 
first degree,” is criticised because it is not stated that the 
act must be done in pursuance of the previously formed 
design. But itis stated in the first part of the instruction 
-—and the whole instruction must be considered and con- 
strued with reference to all its parts—that the act must be 
performed in furtherance of the design or purpose previ- 
ously formed. And in the portion of the instruction ob- 
jected to the only reasonable and natural conclusion to be 
reached by a reading thereof is that after the act has been 
conceived, thought of, weighed and considered and then 
performed,—that is, the same contemplated act, upon 
which the deliberation and premeditation has been had, 
carried into execution,—this would be murder in the first 
degree. When taken in connection with the facts in the 
case as disclosed by the evidence, the instruction is suscep- 
tible of no other rational view. We do not think the por- 
tion of the instruction excepted to is fairly subject to the 
criticism offered. 

Complaint is made because of the trial court’s refusal to 
give the following instruction requested by the defendant: 
“The court instructs you that proof of robbery after the 
shooting of Herman Zahn is not proof that the accused, 
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William Rhea, intended to rob him at the time of such 
shooting. If the shooting occurred as an incident of an 
angry dispute or altercation between others, in which the 
accused, William Rhea, became embroiled, and the said 
accused simply did the shooting under the excitement in- 
cident to such broil, and without any purpose to rob up 
to that time, but after the shooting formed the purpose to 
rob, then the accused would not be within the requirement 
of those words; and, unless the evidence satisfies you be 
yond a reasonable doubit—that is to say, to a moral cer- 
tainty—that the accused actually had the purpose or in- 
tention to rob at the time of the shooting, in the sense 
above in this instruction mentioned, then, under the re- 
quirement of said words in said section 3 of our Criminal 
Code, you have no right to find the said accused guilty of 
murder in the first degree.” That portion of the instruc- 
tion referring to the shooting as being incident to an angry 
dispute or altercation between others, in which the accused 
became embroiled, is not, in our judgment, based on any 
evidence in the case, and has no foundation for its exist- 
ence. We find nothing disclosed by the biJl of exceptions 
to give color to the theory that the accused became em- 
broiled in an altercation with others, and did the shooting 
under the excitement incident to such broil. The instruc- 
tion was, we think, properly refused, because its effect 
could be only to mislead the jury, and was regarding the 
possible existence of facts not disclosed by the evidence. 
In an instruction given the jury by the court, they were 
advised, in clear and explicit language, that before they 
could find the defendant guilty of murder in the first de- 
gree, while in the perpetration or attempted perpetration 
of a robbery, they must find “that there should first be 
the intention to rob, and that the killing should be done as 
a part of the perpetration or attempted perpetration of 
such intended robbery,” and unless it was found that the 
accused, at the time of shooting the deceased, “intended to 
rob him, and that such intention to rob was already formed 
in the mind of the accused at the time of such shooting,” 
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the defendant could not be found guilty of murder in the 
first degree. This instruction fully covered the proposition 
stated in the refused instruction, save wherein it was in- 
applicable because not based on any evidence in the case. 
We perceive no error in the ruling of the court in refusing 
the instruction of which complaint is made. 

The information contained four counts. By the fifth in- 
struction given the jury they were told: “You are in- 
structed that the fourth count of this information does not 
charge any material allegation as against the defendant 
on trial, William Rhea, which is not contained in the first 
three counts; and, for the purpose of this case, you need 
not pay any attention to the said fourth count.” Instruc- 
tion 22 is as follows: “You will be furnished with five 
forms of verdicts, as follows: One finding the defendant 
guilty of murder in the first degree, and fixing the penalty 
of death ; another finding him guilty of murder in the first 
degree, and fixing the penalty of imprisonment in the peni- 
tentiary during life; another finding him guilty of murder 
in the second degree; another finding him guilty of man- 
slaughter; and another finding him not guilty. From 
these you will select the one you desire to use, and sign 
and return the same.” It is insisted that the last instruc- 
tion is in conflict with the fifth instruction, and submitted 
the offense charged in the fourth count to the jury, and is, 
therefore, prejudicially erroneous. We are unable to agree 
with counsel that the latter instruction in anywise af- 
fected the former. The fourth count was unqualifiedly 
withdrawn from the jury, and the instruction complained 
of was altogether applicable and consistent with a submis- 
sion of the case on the other three counts; but, even if it 
did, there could arise no prejudice against the defendant, 
as the fourth count, as to him, was but a repetition of the 
same allegations contained in a prior count. It differed 
from the other count only in that in it another ef the de- 
fendants informed against jointly with the defendant Rhea 
was charged as an accessory, and not a principal. The 
instruction is also complained of because the jury were not 
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submitted a separate form of verdict finding defendant 
Rhea not guilty of the first count in the information. The 
first count charged the defendants with killing the deceased 
by shooting, with deliberate and premeditated malice; in 
the second count the offense was alleged to have been com- 
mitted with deliberate and premeditated malice while in 
the perpetration or attempted perpetration of a robbery; 
‘and in the third count the killing was declared to have 
been done in the perpetration or attempted perpetration of 
a robbery, no deliberate and premeditated malice being - 
alleged. The three counts charge that the defendant com- 
mitted the homicide charged, with deliberation and pre- 
meditation, and in the perpetration or attempted perpe 
tration of a robbery. The plea of not guilty raised the 
issue of fact as to the killing being done either with de- 
- liberation and premeditation, or while engaged in the per- 

petration or attempted perpetration of a robbery. Each 
count charged murder in the first degree, under the provis- 
ions of section 3 of the Criminal Code.. Each charged the 
offense to have been committed at one and the same time, 
and by the same identical acts. The counts were not in- 
consistent with or repugnant to each other. They did not 
vary or differ in any degree or manner, save premeditation 
and deliberation was charged in one instance and not in 
the other. There could be but one conviction and one 
sentence, or one acquittal, which would completely dis- 
pose of all issues raised. The general verdicts in blank 
form submitted to the jury responded to these issues, and 
a finding generally of guilty of the charge preferred, or not 
guilty, was not, and could not in any manner be prejudicial 
to the rights of the defendant. In Wilson v. State, 20 
Ohio, 26, it is said: “We think it prudent in the case of 
distinct and independent offenses, especially where they 
are made so by the statute, and are subjected to different 
degrees of punishment, to require the jury, in the absence 
of a genera] verdict, to affirm or negative each charge, in 
their finding.” The rule was quoted approvingly and 
adopted by this court in Williams v. State, 6 Nebr., 334, 
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and Casey v. State, 20 Nebr., 138. In the case at bar the 
information by the different counts charged but the one 
offense of murder in the first degree, the counts varying 
in form only to ineet the proofs as to the manner by which 
the homicide was committed; and a general verdict of 
guilty as charged responded to the issues raised. The pun- 
ishment which could be imposed by the verdict returned 
must be fixed by the jury on the general verdict, and no 
further prosecution can be had on any of the counts therein 
contained after final judgment is once rendered. The rule, 
as we understand the authorities, is that, when the same 
crime is charged by different counts of an information to 
have been committed in different ways and by different 
means, it is for the jury, on the evidence adduced before - 
them, to say whether the defendant is guilty of the offense 
charged by a general verdict; and this whether committed 
in the manner and form charged by either of the counts 
contained in the information. Wharton, Homicide, secs. 
819, 906; State v. Baker, 63 N. Car., 276; Buck v. State, 
1 Ohio St., 61; Wilson v. State, supra; Robbins v. State, 
8 Ohio St., 181; Boose v. State, 10 Ohio St., 575; Adams v. 
State, 29 Ohio St., 412; Commonwealth v. Flanagan, T 
Watts & Serg. [Pa.], 415, 418. we x 
During the oral argument to the jury by counsel for the 
state it is claimed one of the attorneys used the following 
language: “Nothing can restore the once loving hands 
and kind affections of Herman Zahn to his fatherless little 
children. All they can do, is to stand at the new made 
grave and behold the spot where lies their loving parent.” 
Objection to the language was made, to which the court 
made no ruling. No further objections or criticisms of 
counsel in arguing the case appear. The language cer- 
tainly does not amount to such misconduct as to prejudice 
the substantial rights of the defendant and require a re- 
versal of the judgment. We are not prepared to say it was 
outside the lines of a proper discussion.” It was but speak- 
ing of the sad consequences of the tragedy, and asking for 
a consideration by the jury of all facts bearing on the homi- 
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cide, and resulting therefrom. The language was probably 
used that a livelier appreciation might be had of the enor- 
mity of the offense, and great wrong done to those depend- 
ent on the deceased, and to society at large. The objection 
is untenable. 
Lastly it is urged that the evidence is insufficient to sup- 
port a verdict of guilty of murder in the first degree; that 
there is a failure of the required proof to establish the ele- 
ments of premeditation and deliberation, or that there was 
a felonious intention to perpetrate or attempt to perpe- 
trate a robbery, and that the killing was done while en- 
‘gaged in-such perpetration or attempted perpetration of 
a robbery. The paramount facts in the. case, as disclosed 
by the record, essential to establish the crime charged, are, 
in our judgment, fully established by the evidence. Briefly, 
the main features of the transactions resulting in the homi- 
cide, as shown by the evidence, are, in substance, the fol- 
lowing: The three defendants charged jointly with the 
commission of the crime came to the village of Snyder, in 
Dodge county, in the afternoon of January 4,1901. They 
were strangers to the citizens in that vicinity. They re- 
mained during the afternoon and evening, until about half 
past eight or nine P. M., when the homicide was committed. 
In the village were two saloons adjoining each other, and 
on the east side of the main street, running north and 
south. A plank sidewalk in front of the two buildings was 
constructed along the street, such as are usually found in 
small towns. The defendants were in and out of the two 
saloons during the afternoon, and drinking some,—mostly 
beer. They ate their lunch in the saloon of the deceased, 
which is situated north of the other one. About 7:30 P. 
M. a citizen of the village, one Orley, passed into the south 
saloon and found defendants, shaking dice at the bar, who 
invited him to take part in the game, which he did. After 
shaking dice for a short time he dropped from the game. 
The defendants continued in the sport for a short time 
longer, and then passed out of the south saloon. Orley 
soon after passed out, also, and into the saloon of the de- 
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ceased just north. In a short period of time thereafter, 
Orley and one Schneider passed from the saloon of the 
deceased to the sidewalk in front, where they found the 
defendant standing with his two companions. Without 
other words, and almost immediately after Orley and the 
party mentioned had reached the sidewalk in passing out 
of the. saloon, one of the defendants, Gardner by name, 
asked Orley, as testified to by him, “What the hell we were 
rubber-neckin’ at him for,” and said, “Do you think we are 
Pat Crow?’ Orley answered, saying, “I ain’t rubber- 
neckin’ you.” The defendant Rhea then moved as if to 
go behind Orley, who told him not to try to-get behind 
him, as he did not allow anybody to get behind him. Just 
then defendant Rhea pulled his gun or revolver and told 
Orley to “get.” This is the only evidence that by any pos- 
sibility could be regarded as proof of any broil, quarrel 
or dispute prior to the homicide. Orley and Schneider re- 
treated hastily into the saloon, and passed hurriedly to 
the rear door, through which they left the building. In 
going from the front to the rear door, Orley passed by the 
deceased, who was sitting at a card table near the centre 
of the room, which was forty or fifty feet in length, and 
paused only long enough to say to him in a moderate tone 
of voice, “those fellows out there have guns,” or some 
siinilar remark. At the same time and closely following 
Orley and Schneider from the sidewalk into the saloon, 
the defendants Rhea and Gardner entered through the 
front door, with their revolvers drawn, and with the com: 
mand to “throw up hands” to those within the building, 
of whom there were ‘fifteen or twenty. No resistance was 
offered by any and many escaped through the rear door. 
Zahn, the deceased, arose from his chair near the centre 
of the room, and with his hands partly raised, started 
towards the defendants saying, or intending to say, “No 
shooting in here,” or “Don’t shoot in here,” and before 
completing the sentence he was fatally shot in the abdo- 
men by the defendant Rhea. He expired in about an hour 
thereafter. It is further shown by the evidence that after 
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the shooting the defendant went to the deceased, kicking 
him, and saying, “You are not much hurt,” or words to 
that effect. Gardner, immediately succeeding the shoot- 
ing, began to pace from the front to the centre of the room 
and back again, brandishing his revolver at those within 
the building and terrorizing them, for the purpose of pre- 
venting resistance or interference with their plans. De- 
fendant Rhea passed behind the bar of the saloon or coun- 
ter, threw down the cash register, broke it open, and also 
broke into what was apparently the money-drawer in an 
iron safe in the building. During the time the defendant 
also came from behind the bar, and searched the pockets 
of the deceased. After the events narrated had transpired, 
the three defendants left the building, and passing down 
the alley by its side, escaped to the eastward. The homi- 
cide was of a most aggravated character, and without, ap- 
parently, any extenuating circumstances. The defendants 
were seemingly bent on mischief of the most atrocious 
character. They proceeded to the business with a reckless 
disregard of life, a cool determination and desperation 
seldom displayed in the annals of crime. They were ob- 
viously bent on violence, and boldly set at defiance the law 
and the rights of the individual to security in his person 
and property. The evidence amply justifies the finding of 
the jury, and the verdict but vindicates the majesty of the 
law. The defendant has been accorded an impartial trial 
and all his rights, to which he is entitled before conviction 
of the crime charged, have been fully preserved by a com- 
pliance with the forms and: substance of the wise and 
humane provisions of the law for the protection of the in- 
nocent as well as the punishment of the guilty. We find 
no prejudicial error in the record, and the judgment com- 
plained of should be, and accordingly is, in all things 
affirmed. 

It ig ordered that Friday, April 25, A. D. 1902, be, and 
the same is hereby, fixed and appointed as the day for car- 
rying into execution tle judgment and sentence of said 
district court. 
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Nore.—Grammar, punctuation. Common sense should prevail over 
strict grammatical rules, and punctuation should not control. Gyger’s 
Estate, 65 Pa. St., 311. The punctuation of a statute is not to be con- 
sidered. Cushing v. Worrick, 9 Gray [Mass.], 382; Hamilton v. Steamboat 
Hamilton, 16 Ohio St., 428, 432.—REPORTER. 


STATE oF NEBRASKA, EX REL. MEYER GREEN, V. JOHN 
Power, SHERIFF. 


FILED JANUARY 8, 1902. No. 12,371. 


1. Constitution: Biri: TirLe: Purpose oF CONSTITUTIONAL PROVISION. 
The purpose of the constitutional provision that ‘No bill shall 
contain more than one subject, and the same shall be clearly 
expressed in its title,’ was intended to prevent surreptitious 
legislation and not to prohibit comprehensive titles. The test 
is not whether the title chosen by the legislature is the most 
appropriate, but whether it fairly indicates the scope and pur- 
pose of the act. State v. Bemis, 45 Nebr., 724. 


2. Protection of Corporation Employees. A legislative enactment, the 
title of which is “An act to provide for the better protection 
of the earnings of laborers, servants and other employees of 
corporations, firms or individuals engaged in interstate busi- 
ness,” comprehends legislation providing for the punishment of 
those who violate the provisions of the act by doing the things 
therein declared unlawful. 


3. Defective Complaint. A complaint drawn under the provisions of 
section 531¢ of the Code of Civil Procedure is fatally defective, 
and charges no violation of the law, if it fail to charge that the 
complainant is the head of a family, and that the wages sought. 
to be affected by the acts complained of are the wages exempt 
by law to laborers, etc., for not exceeding a period of sixty 
days. . 


Error from the district court for Douglas county. 
Tried below before BaksER, J. Reversed. 


Alexander Altschuler, for plaintiff in error. 


George W. Shields and H. E. Burnam, for the state. 
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The petitioner applied for and was denied a writ of 
habeas corpus by one of the judges of the district court of 
the fourth judicial district. By proceeding in error he 
brings his case here for review of the proceedings had and 
ruling made on his said application. After a preliminary’ 
hearing on a complaint for violating the provisions of sec- 
tion 531e of the Code of Civil Procedure, relative to ex- 
emptions of sixty days’ wages of laborers, mechanics, and 
clerks who are heads of families, he was ordered to enter 
into recognizance for his appearance at the next term of 
the district court, and, in default of such recognizance, was 
duly committed to the jail of the county until such term 
should be holden. 

It is argued and assigned as error that the petitioner’s 
detention is unlawful, because the provisions of the act, 
under and by virtue of which he is held, are invalid, not be- 
ing embraced within the title of the act of which they form 
a part, and because there are two subjects included in the 
act, both being in contravention of section 11, article 3, of 
the constitution, which declares that “no bill shall contain 
more than one subject, and the same shall be clearly ex- 
pressed in its title.” It is also claimed that the complaint 
on which the petitioner is held to answer in the district 
court the charge preferred against him does not state any 
offense, nor charge a crime against the laws of the state. 

With reference to the error first assigned, the title of the 
act is as follows: “An act to provide for the better protec- 
tion of the earnings of laborers, servants and other em- 
ployes of corporations, firms or individuals engaged in 
interstate business.” By the first section it is declared un- 
lawful for a.creditor of the persons sought to be protected 
- to dispose of his or its claim or to institute suits, and by 
any process seek or attempt to seize, attach or garnish the 
wages of such person or persons earned within sixty days, 
for the purpose of avoiding the effect of the laws concern- 
- ing exemptions. By the last section it is provided that the 
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party injured by a violation of the provisions of the act 
may recover the amount of the debt with costs, expenses 
and a reasonable attorney’s fee, and the the person, firm 
or corporation guilty of the violation of the act shall be 
liable by prosecution to punishment by a fine not exceed- 
ing $200 and costs uf prosecution. It is this latter portion, 
relating to a punishment by fine, which it is claimed is un- 
constitutional and void because not embraced within the 
purview of the title. The object of the act, as expressed 
by its title, is to protect the exempt wages of laborers and 
others engaged in like services who are heads of families 
from being seized, and the owner deprived thereof, by the 
process of garnishment or attachment or otherwise; to 
afford to the persons entitled to such exempt wages im- 
munity from seizure or attempted seizure of their wages so 
exempt, and due to them from their employer. To accom- 
plish this object, it is declared unlawful by any of the 
means mentioned to undertake to reach such exempt 
wages; and for the purpose of enforcing such provisions 
and to make the law effective two remedies were created,—_ 
one a civil and the other a criminal liability,—both of 
which may be resorted to for the purpose of accomplishing 
the object of the act; i, e., the protection of the employee 
in the wages due him, which the law declares exempt from 
seizure. There is but one object to be accomplished, and 
that is protection. This is secured by resorting to means 
that will effectively prevent the prohibited acts, and the 
legislature doubtless believed this could best be accom- 
plished by imposing a liability both civil and penal. One 
may be, and probably is, as efficacious as the other. Both 
are fairly comprehended by the title used by the legislature 
in expressing the subject regarding which the legislation 
is to be had. A civil liability alone as to those pecuniarily 
irresponsible was probably regarded as an insufficient de- 
terrent. The fact that a double remedy is provided does 
not mean that there are embraced in the act two distinct 
subjects. In a great deal of the legislation we meet with, 
two or more remedies are given for the purpose of effect- 
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uating the object sought to be attained, and yet such legis- 
lation would not be obnoxious to the constitutional pro- 
visions that but one subject shall be expressed in the title 
of each act. Nor do we find any constitutional objection 
on the ground urged, that the provisions of the act for pun- 
ishment by fine and costs of prosecution are not embraced 
within the scope and subject as expressed in the title. To 
protect the person around whom the statute throws the 
strong arm of the law means “to keep, as from harm”; 
“preserve in safety; guard; shield; defend; said of both 
persons and things with wide range of meaning.” Stand- 
ard Dictionary. The words used as expressing the object 
of the act are of a most comprehensive kind, and suggest 
to the mind that all reasonable means may be resorted to 
in order to prevent any encroachment on the rights of those 
who come within the egis of the statute. If the law 
actively interposes and gives to the injured party a civil 
remedy, may it not with equal propriety vindicate itself 
for the same wrongful act out of which the civil liability 
arises by providing for and imposing a suitable punish- 
ment by fine? It occurs to us that either or both of the two 
remedies could with equal propriety be resorted to, and 
the legislation be altogether within the constitutional re- 
quirement that the title of an act should fairly express the 
subject embraced within the legislation enacted. The civil 
liability feature was considered and decided in favor of 
the validity of the act in the case of Singer Mfg. Co. v. 
Fleming, 89 Nebr., 679. That part of the act we now have 
presented was in that case not directly involved in the de- 
cision made, and may yet be regarded as undecided. The 
purpose of the constitutional provision, it is said, was to 
prevent surreptitious legislation and not to prohibit com- 
prehensive titles. The test is not whether the title chosen 
is the most appropriate, but whether it fairly indicates the 
scope and purpose of the act. State v. Bemis, 45 Nebr., 
724, 735, and authorities there cited. In White v. City of 
Lincoln, 5 Nebr., 505, 516, it is stated that the object “is 
to prevent surreptitious legislation by incorporating into 
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bills obnoxious provisions, which have no connection with 
the general object of the bill and of which the title gives 
no indication. It will be sufficient, however, if the law 
have but one general object which is fairly expressed in the 
title of the bill.” In the more recent case of State v. Hel- 
denbrand, 62 Nebr., 186, the title of the act under consid- 
eration is “to prevent the fraudulent transfer of personal 
property.” Session Laws, 1877, p. 5. The act declared it 
unlawful to dispose of mortgaged personal property with- 
out the written consent of the mortgagee, and imposes a 
penalty for its violation. It is there observed by the pres- 
.ent chief justice: “The title of the act is extremely broad. 
Indeed, it is much more comprehensive than the act itself. 
The latter refers solely to transefers by mortgagors, whereas 
under the title all transfers of personal property, the effect 
of which would be to work a wrong or fraud upon some 
other party, might have been included. A law is not neces- 
sarily void because its title is comprehensive. Paxton & 
Hershey Irrigating Co.v. Farmers’ & Merchants’ Irrigation 
Co., 45 Nebr., 884; State v. Bemis, 45 Nebr., 724; Van Horn 
v. State, 46 Nebr., 62. A title may be general, yet not 
necessarily void on that account. ‘An act to amend the 
Code of Civil Procedure’ has been upheld by this court. 
Gatling v. Lane, 17 Nebr., 80. The mere fact, however, 
that the legislature chose a title much more comprehensive 
than the matter covered by the body of the act, can not be 
objectionable * * * The title in question is doubtless 
not so appropriate a one as might have been chosen, but we 
think it fairly indicates the scope and purpose of the act, 
and that a person reading it might expect legislation of 
this character in the body of the act.” In State v. Bush, 
45 Kan., 138, the title to the act which was being consid- 
ered under a constitutional provision similar to our own 
was as follows: “An act to provide for and to regulate the 
registration of voters in cities of the first and second class, 
and to repeal all prior acts in relation thereto.” The act 
provided for the manner of registration, declared it unlaw- 
ful to permit registration otherwise, and provided punish- 
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ment by imprisonment in the penitentiary for its violation. 
The act was held to be within the scope and purview of the 
object as set forth in the title. Says Valentine, J.: “It is 
claimed, as we understand, that the title to the act is not 
broad enough to authorize a provision in the body of the 
act creating a criminal offense or prescribing a punish- 
ment therefor. We think itis. State v. Barrett, 27 Kan., 
213, and cases there cited; Durein v. Pontious, 34 Kan., 
353. The offense in the present case and the punishment 
therefor have relation to the general subject contained in 
the title to the act, which is the registration of voters in 
certain cities, and such offense and punishment are in- 
cluded within such subject within the meaning of the con- 
stitution. They clearly relate to the registration of vot- 
ers.” See, also, State v. Barrett, supra. In Miles v. State, 
40 Ala.,39,it is held that an act entitled “An act the more 
effectually to prevent the offenses of grand larceny, arson 
and burglary” is not violative of the constitutional provis- 
ion which declares that “each law shall embrace but one 
subject, which shall be described in the title” See, also, 
Montgomery Mutual Building & Loan Ass’n v. Robinson, 
69 Ala., 418; Allegheny Cownty Home’s Case, TT Pa. St., 
77. Our conclusion is that the portion of the act relative 
to liability of prosecution and punishment by fine is not 
in violation of the provision of the constitution declaring 
that an act of the legislature shall contain but one subject, 
which shall be clearly expressed in the title. 

It is our judgment that the complaint under which the 
petitioner is held does not charge a crime under the laws 
of the state. The charging part of the complaint is as fol- 
lows: “That Meyer Green on or about the 8th day of June, 
A. D. 1901, in the county aforesaid, and within the incor- 
porate limits of the city of Omaha, aforesaid, then and 
there being the owner and holder of a judgment against 
the said Frank McCall for the recovery of forty-one and. 
70-100 dollars,—the said judgment being in full force and 
effect, and the said Frank McCall being an employee of a 
corporation in the state of Nebraska,—did unlawfully as- 
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sign and transfer said judgment to one H. J. Jacobson, for 
the purpose of avoiding the effect of the laws of the state 
of Nebraska, concerning exemptions.” It is fatally defect- 
ive in not averring that the defendant was the head of a 
family, and that the exemptions sought to be reached by 
the act complained of were sixty days’ wages of the com- 
plainant, which are by law not only exempt, but can not be 
lawfully made the subject of seizure or attempted seizure, 
by attachment or garnishment process or otherwise. It is 
the purpose and spirit of the law that the wages due labor- 
ers and others therein mentioned for a period of sixty days 
shall be absolutely exempt from attempted seizure or in- 
terference in the hands of the employer, and to undertake 
to evade the law in any of the ways prohibited by the act 
raises a civil liability and subjects the offender to the pun- 
ishment therein declared. Such is not, however, the law 
as to exemptions generally, and a person can not be prose- 
cuted criminally for attempting to seize property exempt 
from execution under the general provisions of the statute 
relative to exemptions to heads of families. To illustrate, 
the complainant may have had large sums due to him from 
his employer, far in excess of the sixty days’ wages which 
is allowed him by special statute, and which greater sum 
is exempt, under the general exemption laws, to heads of 
families who have neither lands nor town lots; and yet 
would it be seriously urged that to attempt to seize such 
moneys in satisfaction of a valid judgment would visit on 
the party thus acting the penalties mentioned in the act we 
have under consideration? There can be but one answer, 
and that in the negative; and yet, from the averments of 
the complaint, this may.be all that was being attempted 
by the petitioner in the case at bar. Also, for all that is 
charged in the complaint, the complainant is a single man, 
not the head of a family, and entitled to none of the ex- 
emptions allowed by law. It should be made to appear 
that the person complaining is entitled to the exempt 
wages, and that the act complained of was for the purpose 
of evading the exemption laws exempting the wages of 
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laborers and others mentioned, for a period not exceeding 
sixty days. 
For the reasons stated the ruling denying. the petitioner 
a writ of habeas corpus is reversed, and a writ will be al- 
lowed as prayed. 
JUDGMENT ACCORDINGLY. 


NotEe.—In State v. Lauver, 26 Nebr., 757, the question was raised as 
to whether the provision of chapter 50, Compiled Statutes, punishing 
intoxication, was covered by the title of the original act. The court 
refused to pass upon the question, because it was argued ex parte.— 
REPORTER, : 


Saiz, ScHwaB & COMPANY, APPELLANTS, V. GEORGE HOCK- © 
NELL ET AL., APPELLEES. 


FILED JANUARY 8, 1902. No. 9,692. 
Commissioner’s opinion, Department No. 1. 


1. Negligence: HInpDERING CREDITORS. Where circumstances show 
clearly that, notwithstanding defendant’s assertions of good 
faith, he was at least guilty of culpable negligence and was so 
placing his property as to hinder and delay the collection of his 
debts, under circumstances showing that by the exercise of any 
ordinary care he must have known this would be the result, 
the transaction will not be upheld when the other party partici- 
pates in the fraud. 


2. : : CONSIDERATION: Facts., Evidence examined, and held 
to show at least enough facts within defendant’s knowledge so 
that good faith towards his creditors demanded that he make 
so much investigation as would have shown the worthlessness 
of the consideration he was receiving for his property. 


w 


. Action to Set Aside Conveyance: INSoLVENcY: ReETURN NULLA 
Bona. Where it appears clearly from the record that defendant 
is insolvent, and that executions have been returned against 
him unsatisfied, the fact that no execution has been issued on 
a judgment will not prevent an intervener from recovering upon 
it when conveyance is set aside in principal action. 


ce 


. Fraudulent Grantee. Fraudulent grantees, who have disposed of 
the property conveyed to them, are chargeable as trustees on 
behalf of the grantor’s creditors. 
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APPEAL from the district court for Lancaster county. 
Heard below before Houmrs, J. Rehearing of case re- 
ported in 62 Nebr., 101. Judgment below reversed. 


Stephen 1. Geisthardt and Mockett & Polk, for appel- 
lants. 


Henry H. Wilson, contra. 


HASsTIN6s, C. 


An opinion on this case was rendered at a former hear- 
ing and appears at page 101, 62 Nebr. At that hearing 
there was no oral argument. There seems to have been a 
misunderstanding of appellants’ position owing to a re- 
mark of appellants’ counsel in his brief that he does not 
ask that any pure finding of fact by the lower court be 
overturned. The result was that the case seems to have 
been considered as turning upon a mere application of 
law. Counsel seems to indicate in his brief that he is not 
disputing the good faith in point of fact of Parker, the 
seller of the goods in question, but argues that his action 
tended to hinder and delay his creditors, and was there- 
fore constructively fraudulent, and that the action of de- 
‘fendants Simpson and Hocknell was with full knowledge 
that such would be the effect of their proceeding, and with 
intention of getting the advantage of it. At the former 
hearing this was taken as admitting the truth of Parker’s 
declaration that from an examination of the lands offered 
for his stock he concluded that they were worth from $7 
to $10 an acre. Now, however, counsel for appellant in 
his brief on rehearing has gone too far the other way, and 
denounces the conduct of defendant Parker in such vigor- 
ous terms as seem scarcely compatible with due respect 
for the trial court or for this one. It was conceded at the 
former hearing that the lands were of no value whatever 
above the incumbrance of $8,500, which it was agreed 
should be placed upon them. But it was thought that, if 
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Parker acted honestly under the supposition that they 
were valuable, his creditors could not complain. That the 
defendants Simpson and Hocknell knew that Parker was 
indebted and in failing circumstances, knew that these 
goods were worth at least $14,000 to $16,500 in cash and 
would invoice at cost prices $22,000, and traded for them 
lands which they knew to be entirely valueless beyond the 
amount of the agreed incumbrance, is admitted. The ques- 
tion remains simply as to whether Parker, in making this 
trade, was acting in such: good faith with his creditors 
that they are bound to accept the result. It appears, in the 
first place, that Mr. Parker had been having difficulty in 
meeting his bills, and had been asking extensions for a 
year or more. [or about a year and a half he had been 
negotiating with Simpson in reference to trading his stock 
for land. It appears that he had made one previous trip 
to western Kansas to examine lands, and within two weeks 
before making this trade had visited Benkelman, in Dundy 
county, and had examined as many pieces of land in that 
immediate vicinity as he could do in one half day, and had 
returned to Benkelman for dinner. It seems that Simpson 
made no claim tv having personal knowledge of the qual- 
ity of tbese lands. While at Benkelman, in Parker's pres- 
ence, Simpson made “a partial arrangement with a native” 
to examine the fifty-two quarter sections of land involved, 
and rate them as good, bad and indifferent. This “native” 
was a liveryman, as to whose disinterestedness and other 
qualifications as a land appraiser Parker seems not to have 
inquired. It is clear now, and by the slightest effort on 
his part would have been then, that it was not worth his 
while to ask. It did not matter to either buyer or seller 
in the least how the fifteen quarters which Parker was to 
get were selected. Parker then went back to Lincoln, and 
almost immediately made the transfer of his stock. The 
first proposition had been to deed. him clear land on which 
he should make mortgages to the extent of $8,500, and then 
use the equities to settle with his creditors. This proposi- 
_ tion Parker refused to accept, because he would not render 
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himself liable for deficiency judgments on the mortgages, 
claiming also that his wife would not sign them. This 
was after his examination of the land, as to which he does 
not say that he thought it was worth $7 to $10, but as to 
which he says “he had reason to think” it was worth that. 
What that reason was he does not say. He could hardly 
have believed that the lands farther from Benkelman, and 
outside of the valley, were more valuable than those near 
by. By his own testimony, all the lands examined were 
deserted. What single fact he learned that would indicate 
to him there was any such value in this land, he does not 
state, except that he saw crops out there that looked per- 
haps better than those around Lincoln. How crops looked 
around Lincoln in the last of August, 1895, is not in evi- 
dence. Thomas Hamilton, farmer, fifty-four years old, 
ten years in Dundy county, testifies to the value of forty- 
five quarter sections out of the list submitted. The total 
value, September 5, 1895, when the goods were transferred, 
he gives as $9,570 of the forty-five quarters, an average 
of $212.66. The other seven quarters were third grade. 
He says there might have been fifteen quarter sections 
selected which would have brought from $250 to $300 each, 
if unincumbered, but that there were no fifteen quarters 
in the lot worth anything near the amount of the $8,500 
incumbrance which was stipulated for. He had examined 
all the lands in company with Houston C. Winchester, 
.Chester Thompson, 8. J. McMurray and John H. Leslie. 
They all testified to substantially the same effect. W. H. 
Hoover and I. J. George were acquainted with part of the 
lands and agreed with them in their testimony. There is 
absolutely no rebuttal of this showing. The slightest in- 
vestigation, in good faith, would have shown Mr. Parker,as 
undoubtedly it did, that these lands had no market value. 
equal to one-half the proposed incumbrance. That Mr. 
Parker made any investigation in good faith, can hardly 
be pretended. That he had no confidence in the value of 
these lands is shown clearly by his refusal to execute any 
mortgages for that precise reason, as well as because his 
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wife would not sign. The explanation of his conduct in 
going to Benkelman and looking at a few pieces in the im- 
mediate vicinity and returning without making any effort 
to ascertain which were the good, bad and indifferent sec- 
tions, leaving the whole matter to be determined by a 
liveryman in the employ of Simpson, and then closing up 
the trade without waiting for his report, must be that he 
did not desire any very definite information about these 
lands, which he was going to put off upon his creditors. 
That there was anybody in Benkleman from whom he 
learned that these lands had any market value at all, is not 
pretended. It appears that 1895 was the third year of fail- 
ure, and by September 5, when this trade was made, the 
fact of a failure for that year was thoroughly established. 
Mr. Parker could not shut his eyes to the plain truth about 
these lands, and claim good faith in supposing them valu- 
able. It is true that Mr. Parker says that he paid $5,700 
of the money he received upon his indebtedness to the First 
National Bank of Lincoln, but we are constrained to 
think that this transaction was not in good faith on Mr. 
Parker’s part, nor made because he was honestly deceived 
as to the value of these Dundy county lands, which he 
never took any steps to select, which were so worthless 
that Simpson did not get the mortgage upon them, and as 
to which Simpson himself remarked a few weeks later that 
‘he would not take them back at any price. The district 
court, and this one at the former hearing, did not give full 
effect to this undisputed evidence. That Mr. Parker, in 
getting this land incumbered to twice its value for his 
general creditors, was in gocd faith doing what he re- 
garded was for their interest as well as his own, is simply 
impossible to believe. 

Counsel for appellant, in his reply brief makes the gen- 
eral proposition, “It will not do to say that, because a 
trial judge is so constituted morally that he can not see 
fraud in a shady transaction, therefore this transaction 
does not constitute fraud.” At the hearing he disclaims 
any personal application of this to the trial court, or to 


508 NEBRASKA REPORTS. [VotL. 63 


Selz v. Hocknell, 


this one, but, in our opinion, it conveys a disrespectful 
allusion, which would have called for the striking of the 
brief from the files, if complaint had been made on that 
ground and the court’s attention called to it. Mr. Parker 
seems to have been a man of high standing and reputation. 
Counsel seems to have conducted his case with a view to 
that, and to have carefully avoided attacking him both at 
the trial in district court and in the original brief on ap- 

peal. When counsel hesitates to assail Parker’s good faith, 
he ought not to complain of any court which declines to 
find against it. It must be impeached, or this action fail. 
This suit is based on express allegations of fraud on 
Parker’s part, and participated in by Simpson and Hock- 
nell. If Parker’s action was in good faith, there is no ac- 
tion here. The trial court was justified in hesitating to 
find against his positive assertion to the contrary that he 
had an intention to interfere with the rights of his credit- 
ors, merely because of the peculiar manner in which he set 
about as he claimed to protect them. It seems to us, how- 
ever, clear that in taking these worthless lands under cir- 
cumstances that indicate, especially in view of his later 
actions, that he knew them to be worthless, he was not 
acting in good faith, and no asseverations of it on his part 
can whitewash the transaction. 

It appears that in the case of one of the interveners no 
execution was ever issued on the judgment. It is not ~ 
thought that this should prevent a recovery where it amply 
appears from other parts of the record that the judgment 
debtor is.wholly insolvent, and the judgment unpaid. 
Sayre v. Thompson, 18 Nebr., 33, 39. No question seems to 
be raised here by defendants as to this point. His cred- 
itors were entitled to the same regard he showed for him- 
self and his wife in refusing to make mortgages on these 
lands. It appears by the admission of Simpson himself 
that this stock of goods was worth at least $14,000. It 
appears also by his clear admission that nothing was ever 
given for it except the $8,500. The lands in fact were 
never either selected, mortgaged or conveyed. It was 
worth no one’s while to have it done 
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_ The judgments of the plaintiff and of the interveners in 
this action are as follows: Selz, Schwab & Co., November 
16, 1895, $1,000; costs, $31.85; increased costs on execu- 
tion, 60 cents. Hazen B. Goodrich & Co., February 27, 
1896, $67.45; costs, $1.45. Little, Maxwell & Co., Decem- 
ber 9, 1895, $898.60; costs, $1.45. Henry Schwab and 
Alfred Schwab, October 19, 1895, $170.50; costs, $4.35. 
Bentley Shoe Company, September 28, 1896, $150.07; costs, 
$1.70. J. Richardson & Co., March 30, 1896, $86.40; costs, 
$1.45. 

-It is recommended that the decree of the district court 
be reversed, and a decree entered and a finding made in 
this court of the amount due the plaintiff and the several 
interveners, and that the same is due from the defendant 
Hocknell and the estate of William Simpson, deceased, 
a decree entered for the payment of that amount, and exe- 
cution therefor awarded, and such decree certified to the 
district court of Lancaster county for execution. 


Day and Kirkpatrick, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed, and 
a decree will be entered and a finding made in this court 
of the amount due the plaintiff and the several interveners, 
and that the same is due from the defendant Hocknell and 
the estate of William Simpson, deceased, and a decree 
entered for the payment of that amount, and execution 
awarded therefor, and such decree certified to the district 
court of Lancaster county for execution. 


JUDGMENT ACCORDINGLY. 
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Ropert JOHNSON, APPELLEB, Vv. SHERMAN COUNTY Ippica- 
TION, WATER-PowER & IMPROVEMENT COMPANY, AP- 
PELLANT. 


FILED JANUARY 8, 1902. No. 10,526. 
Commissioner’s opinion, Department No. 1. 


1. Mill: Warer-PowER: ADJOINING LANDOWNERS: RIGHT OF H'Low- 
AGE: APPURTENANCE. Where a mill is erected and a water-power 
obtained by the aid and co-operation of adjoining landowners, 
any right of flowage over their premises of water for the mill 
arranged for and contemplated by the owners, as subscribers 
towards its construction, becomes appurtenant to the mill. 


2. Waterflow: EncroacsMent Wrrnout AGREEMENT. A subsequent 
use for less than ten years of real estate for flowage of water 
by gradual encroachment without agreement with the owners, 
and without compensation to them, and not contemplated at the 
time of the subscription, will not create an interest in the real 
estate so flowed, nor establish an irrevocable license to so use it. 


3, Fee Title: Easrment. Only a right to enjoy the privilege and no 
fee title nor right to exclude the owner, can, in any case, be 
established by mere user of a privilege of flowage. 


ApprsL from the district court for Valley county. 
Heard below before KENDALL, J. Reversed. 


Richard J. Nightingale, for appellant. 
Othman A. Abbott, contra. 


Hastines, C. 


The essential question presented by this case seems to 
be the nature and extent of the right to flow real estate 
and to divert water which can be acquired by mere 
acquiescence for a period short of ten years on the part 
of the riparian owners. 5 

In March, 1887, John G. Schaupp visited Arcadia, on the 
Middle Loup river, with a view to establishing a flouring 
mill. He found where that river crosses section 26, town- 
ship 17, range 16 west, an island half a mile long, and com- 
paratively narrow, and on the northeast of it a channel, 
through which a strong current was then running. He 
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found at a distance of 400 yards from the river’s left bank 
the almost empty channel of Hawthorne creek, which he 
concluded was three and one-half feet below the river-bed. 
He thought he could divert the water of the stream across 
the bottom lands to the creek-channel at a point in the 
southeast quarter of the section, aud, using that channel 
for a tail-race, secure a strong water-power. Mr. Schaupp 
proposed to the citizens of Arcadia to erect a mill if they 
would give him four acres for a mill-site, 4 location for a 
head-race, and $1,500 in money. John Wall agreed to give 
the mill-site on Hawthorne creek, and a strip of land sixty 
feet wide for a race-way leading to the river. Wall at that 
time owned the south half of section 26 and some irregular 
lots in the north half, among them lot 2, which was the 
irregular equivalent of the southeast quarter of the north- 
east quarter of this section. This lot 2 he had agreed on 
March 14 of that year to sell to M. L. Fries of Arcadia. 
He had received $200 on it, but did not make the deed until 
April 29. In the meantime he had made this agreement 
with Schaupp. The latter, however, at that time intended 
to go nearly west from his mill-site to a point on the river, 
and neither he, Wall nor Fries supposed he would need to 
pass over any land north of the half-section line. What 
was the form of the agreement with Schaupp, there is noth- 
ing to indicate. But during the summer he dug his race- 
way partly on Fries’s land. Its original course is some- 
what in dispute, but seems to have been nearly straight 
west to the river. He also put up his mill. Schaupp seems 
to have received no deed until November 21, when, owing 
to the fact that he was incumbered with old judgments, he 
had Wall make a deed to August Schaupp, a son, and to 
Charles B. Moore, a son-in-law, jointly, for four acres 
specifically described, near the northeast corner of the 
southeast quarter of the section, and for a strip of land 
sixty feet wide, “being 30 feet on each side of a line com. 
mencing at a point 13.3 ch. west, and 85 links south of the 
S. E. corner stake of the N. E. } of Sec. 26, T. 17 N., R. 
16 W., and running 8.,77° 45’ W., 7.10 ch., thence north 87° 
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west to the south line of southwest } of N. E. 4, section 
26, Tp.17 N., R.16 W. The variation of the compass 10° 
45’ east.” To erect his mill he procured materials from 
various parties, among them the Chicago Lumber Com- 
pany, Nordyke, Marmon & Co., the Smith Middlings 
Purifier Company, and some others. The first named 
filed a mechanic’s line, and the others, at the time 
of making the deed, November 21, 1887, obtained a 
mortgage. This lien and mortgage were foreclosed, and 
on July 13, 1894, a deed of the mill premises, described as 
above stated, was made to plaintiff, as trustee, for the 
foreclosing creditors. In the meantime in the fall of 
1887, Schaupp found that the channel in the river, which 
was flowing so strongly in the spring, had become nearly 
dry. He also found that by tapping the river further up 
and by constructing and banking a race-way, he could get 
more fall, and, some time about, or shortly after, the date 
of the deed and mortgage above mentioned, he seems to 
have pushed his race northwesterly across Fries’s lot 2 to 
the river, near the point on lot 2 where the sand-sluice is 
now located, and at some time during the year following, 
or the year after that, to have constructed there a sand- 
sluice. This first sand-sluice had washed out before Au- 
gust, 1894. Fries and Schaupp never agreed about the 
terms on which this should be done. Fries claimed dam- 
age, and Schaupp refused to pay until he got a permanent 
water-power. In 1889 or 1890 they agreed upon an arbitra- 
tion, and an award of $450 in Fries’s favor was made, but 
never paid. In 1889.a 25-horse-power engine was set up tv 
help turn the ill. It was not heavy enough, and in 1891 
40-horse-power engine was put in, which is apparently sti}! 
there. In the meantime, and apparently all subsequent 
to Wall’s deed and to plaintiff’s mortgage, John G. 
Schaupp had made various experiments towards placing 
a dam in the river and had finally gone some distance up 
the stream, to a point well towards the northwest corner 
of the section, and placed a partial dam in the river, near 
the head of the island before mentioned. This was to keep 


Vot. 63] JANUARY MER, 1909, 513 


Johnson v. Sherman County Irrigation, Water-Power & Improvement Co. 


the current from going down along the right bank, and to 
turn the water into the channel between the island and the 
left bank, and so into his race-way. The dam was appar- 
ently started where it at present stands in the year 1890 
or 1891, without any agreement with the owners of the. 
banks, but with their knowledge, and with no objection on 
their part. Soon after the sheriff’s deed of July 18, 1894, 
the trustees made a lease of the mill to Schaupp until the 
July following, in consideration that Schaupp should keep 
$3,000 insurance on the property, and pay the taxes. This 
lease was never renewed, but Schaupp retained possession, 
and apparently complied with its terms, until August 11, 
1897, when, for an agreed consideration of $100, he sur-. 
rendered possession to plaintiff. 

In the meantime, immediately after this sheriff’s deed 
in August, 1894, the irrigation company, defendant, was 
formed. It purchased from Schaupp his interest in the dam 
at the head of the island, purchased the banks on both 
sides at that point, and purchased the strip of land from 
that point down the old channel bed betwcen the left bank 
and the island to Fries’s premises. It also bought the old 
race on Fries’s land down to the south line of his lot 2. 
From that point it purchased a 120-foot strip along the 
north side of the half section line on Fries’s lot 2 and on 
the southeast quarter of the northeast quarter of the sec- 
tion to its east line. This southeast quarter of the north- 
east quarter was then owned by John G. Schaupp, by a pur- 
chase made apparently in 1890 or 1891, from one Moncrief. 
The latter, after the race-way was extended, and Fries had 
been awarded damages for the flooding of his land, had 
claimed damages for flowing this southeast quarter of the 
northeast quarter, apparently by the backing up of the 
water in the Hawthorne-creek channel, which was used as 
a mill-pond, and Schaupp had settled the matter by pur- 
chasing the entire forty acres, and then in August, 1894, 
_as above stated, conveyed a strip along its south line to the 
irrigation company. After securing deeds to all this prop- 
erty, the irrigation company commenced at once repairing 

37 


Bid NEBRASKA REPOR'S. [ Von. 63 


Johnson v. Sherman Cuunty Irrigation, Water-Power & Improvement Co. 


the dam near the head of the island, where it was broken in 
places and likely to be destroyed, and spent about $200 
in so doing. It put in an effective tow-head to turn the 
water into the head of the channel above mentioned, and 
replaced the sand-sluice which had been washed away at 
the point where the water is led out of this channel upon 
the Fries land. It deepened the race-way on the Fries land 
and dug a canal from the race-way around to the north of 
the mill to a point near the northwest quarter of the four 
acres of the mill-site, and there fixed a gateway on its 
own premises near the east line of section 26 leading out 
into some seventeen miles of irrigation canal, which it 
constructed southeasterly towards Loup City. It also 
deepened the race-way along the half-section line of 26 by 
additional excavaticns, mest of which were on its side of 
the line. This work above the mill cost some $1,200 more 
in addition to the previous exnenses on the dam and to 
the price paid for the lands; and in the construction of 
irrigation works to the southeast, it claims to have ex- 
pended encugh to bring the whole amount to about 
$35,000. The use by the defendants of the old race-way for 
a short distance along the half-section line, and in part on 
the south side of it, seems to have been under Schaupp’s 
suggestion. Arrangement was made with him that he was 
to ha-e the use of the water for the mill when not needed 
for irrigation purposes. He was also to attend to the 
head-gate of the irrigation company’s canal, and was to 
keep the intake and race-way in repair. He says that, as 
a result of this work, about a week before giving up the 
mill he got a satisfactory water-power for the first time 
in all his years of effort. The irrigation company seems 
to have proceeded regularly, and to be entitled to divert 
the water, unless there is a prior right in the owners of 
the mill. There seems to have been some use of water- 
power in connection with the mill all the time, with only in- 
terruptions by accidents, after Schaupp got his conveyance. 
The strip of land described in that original conveyance 
and in the mortgage appears now not to reach to the south 
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line of the southeast quarter of the northeast quarter ex- 
cept by passing into the river. It is clear that Schaupp ar- 
ranged with nobody but Wall for flowage rights, and with 
no one at all for a dam. The dam does not aim at confin- 
ing the water of the river, but only at throwing it over 
against the left bank, and in part into the canal. No right 
to obstruct the stream beyond such as comes from a non- 
interference on the part of the owners was ever acquired 
by any one until the purchase of the banks on both sides at 
the point of the intake by the defendant company in 1894. 
At the time of the institution of the irrigation company’s 
plant there seems to have been no trustworthy water-power 
at the mill, and little use of it, except to work a pump 
supplying the engine with water and sometimes to grind 
feed. When there was a strong south wind throwing the 
water to the left bank of the river there was sometimes a 
good power. Plaintiff alleges an agreement, oral or in 
writing, between the various owners of the property 
affected, and Schaupp, in the spring of 1887, to make to 
Schaupp an absolute title to the strip of land constituting 
the present race-way in consideration that Schaupp should 
erect the mill. He says that Schaupp erected the mill and 
constructed the race-way at an expense of $10,000; that it 
was completed in 1887, and thereafter until October 1, 
1894, Schaupp remained in notorious and peaceable posses- 
sion of the premises and use of the premises as a mill-race. 
Plaintiff alleges the liens held by his beneficiaries, their 
foreclosure, an order of sale issued on March 29, 1893, con- 
firmation of sale and deed to him as trustee thereunder. 
He says that Schaupp surrendered possession to him on’ 
October 1, 1894, and he thereupon leased to Schaupp to 
July 1, 1895, and from year to year until July 20, 1897, 
- when Schaupp surrendered the possession as tenant for a 
consideration of $100; alleges that Schaupp and the other 
defendants, with notice of plaintiff’s rights, without plain- 
tiff’s knowledge, and in violation of the lease, conspired to- 
gether to procure conveyances of some of these premises to 
the irrigation company; that the latter entered on the 
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premises, made extensive improvements, and constructed 
a canal to draw away, for the beuefit of the irrigation 
company, the water then flowing through the race, and 
conspired to maintain such canal and draw water into it, 
and refused to allow their excavations to be filled up, and 
prevented plaintiffs from repairing the mill-race. There 
is an allegation that defendants interfered with the opera- 
tion of the mill, and that the irrigation company claims to 
own the race and water-power. Damages are asked, and 
an injunction against any of defendants interfering with 

G head-race and the flow of water to the mill, or with the 
operating of it. 

The irrigation company admits its incorporation; that 
it operates a canal; that Wall owned the lands conveyed 
by the sheriff’s deed ; that Schaupp built the mill; that the 
beneficiaries furnished materials; that the foreclosure and 
sale were had and deed made to plaintiff as trustee; that 
Schaupp leased the premises and subsequently surrendered 
them; disclaims all interest in the premises described in 
the sheriff’s deed. With reference to the disputed strip 
of land constituting the race-way, it sets out its appro- 
ptiation and use of the water by proceedings under the 
statute, commenced August 13, 1894; its conveyances from 
the various owners of the strip of land 120 feet wide from 
the dam to the east side of said section 26, and. including 
all the portion claimed by plaintiff in the north half of the 
section; and ownership of the right bauk of the river abut- 
ting upon the dam; its possession from August 11, 1894, to 
the commencement of this action in August, 1897, and Im- 
provements upon the dam and race-way of a value of not 
less than $4,060, and irrigation works below, making a 
total value of $35,000; and says that this entire plant was 
constructed with full knowledge of plaintiff, and was 
operated during the three years without objection on his 
part; denies any right in Schaupp or the plaintiff to either 
the disputed strip of land or the flow of water; aileges 
failure of Schaupp’s attempt to create a water-power, and 
that all possessory acts of his in attempting to build a dam 
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or race-way in the north half of the section were tres- 
passes ; alleges abandonment of the water-power, and that 
neither plaintiff nor Schaupp had paid anything for the 
disputed premises, or expended anything in the creation of 
a water-power as it now exists. 

As before suggested, the question raised is as to the ex- 
istence of title in the plaintiff to the strip of land claimed 
for a head-race in the north half of the section, and also 
as to the extent and character of the water right possessed 
by plaintiff. As to the first, it is clear from the evidence 
that no such agreement as plaintiff alleges ever existed, 
and no title in the north half of the section was acquired 
by Schaupp prior to the mortgage, or attempted to be con- 
veyed by any one representing him to plaintiff or to plain- 
tiff’s beneficiaries. While the trial court found generally 
for the plaintiff, the specific findings are only that plaintiff 
had a right to the water and to flow the lands in the north 
half of the section in order to get it. The temporary in- 
junction’ was made perpetual, and defendants were en- 
joined from maintaining or using any head-gate or canal 
at or near said premises to conduct or draw off water from 
the race, and from interfering with the race or sand-sluice 
connected with it. This, of course, gives the water to 
plaintiff and to the beneficiaries in his trust, and not only 
that, but it forbids the defendant company from using its 
own lands and dam to put water into this race to which it 
holds the title, and forbids it interfering with a sluice on 
its own lands, built by itself. 

It seems clear that the decree as it stands can not be 
sustained. It gives a degree of control to the mill-race as 
it now exists which only belongs to one who holds in fee. 
As above stated, the evidence is very far from disclosing 
any such title in any portion of the north half of the sec- 
tion on the part of plaintiff. The fee to the race north of 
the centre line of the section was never in Schaupp, nor 
agreed to be. His only arrangement for any conveyances 
was with Wall. Wall had sold lot 2 before such agreement 
was made, and the agreement with him only contemplated 
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the acquisition of land in the south half of the section. 
There is absolutely nothing to show any greater rights in 
Schaupp, either before or after the mortgage, as against any 
one besides Wall, than are given by mere silent acquies- 
cence in his extending his race northwards after the mill 
was built. It is true that both Round and Fries, owners 
above, were subscribers to the fund raised to help build the 
mill. Itis also true that when this was raised the expecta- 
tion was to tap the river in the south half of section 26, in- 
stead of well towards the north line of that section. The 
race-way granted by Wall strikes the river. bank before 
reaching the centre line of the section where its terms take 
it. The agreeing testimony of all witnesses wholly pre- 
vents the defendants’ subscription to the bonus from in any 
way amounting to an acquiescence on their part in the use . 
of land in the north half of the section for a race-way. 
' Aside from such subscription, there is nothing to show any 
right as against Round, except his own admission that he 
told Schaupp in the spring of 1887 that the water might 
continue to go down the channel between this island and 
the river bank forever, so far as he was concerned. As 
against Fries there is nothing except that the race, as origi- 
nally constructed, unintentionally, and because of igno- 
rance of the lines, passed in part over his forty acres, and 
the fact that after the mill was done, and water was found 
scanty and power weak, the race was with his knowledge 
carried north on his land to get more fall. His objection and 
claims for damage, which were not paid, because “Schaupp 
was not ready to fix it up until he got a water-power,” are 
not denied. The use of the river-bed at the point of di- 
version for the partial dam by which the water was finally 
turned into the natural but untrustworthy channel to the 
left of the island, and the building of the sand-sluice and 
the gates at the point in this channel where the water is 
turned out into the canal on Fries’s land, were wholly 
without further authority than is given by mere silent ac- 
quiescence in the establishment of such structures. All of 
them were subsequent to the date of plaintiff’s mortgage 
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and mechanic’s lien and to the completion of the mill. 
What is valuable and effective of them seems to have fol. 
lowed the irrigation company’s purchase. The dam was 
broken and washing away, and little water was going into 
the channel at the head of the island. The sand-sluice was 
out, and almost no water entering the canal. In this 
state of affairs the irrigation company bought Schaupp’s 
rights to the dam and the sand-sluice location and race 
way, purchased from the riparian owners, including Round 
and Wall, abutting lands around the dam and sand-sluice, 
and bought the title to the channel and to the race-way over 
Fries’s land to his south line, and then east to the section 
line, as stated. Of course, if the implied license to the mill 
owners to use these premises in the north half of the sec- 
tion was revocable, the deeds of the owners to the irrigation 
company were a revocation. While there are cases holding 
that a parol license to use lands for a permanent purpose 
is irrevocable if expense has on the strength of such per- 
unission been incurred to fit them for such use, none has 
been cited showing that one who knowingly goes upon an- 
other’s land, without permission, and there, for his own 
benefit, places materials and expends labor, acquires an 
irrevocable license. The most liberal rule seems to be that 
there must be an agreement capable of specific enforce- 
ment, or else the circumstances must be such as to render 
the revocation a practical fraud upon the licensee. This is 
the position taken by this court in Newcomb v. Royce, 42 
Nebr., 323. In that case it is held that either the doctrine 
of specific performance or of estoppel to revoke the license 
is applicable. The later cases do not tend to extend the 
use of parol agreements. Cary Hardware Co. v. McCarty, 
10 Colo. App., 200, 50 Pac. Rep., 744; Minneapolis, St. P. 
& S. Ste. M. R. Co. v. Marble, 112 Mich., 4, 70 N. W. Rep., 
319; Yeager v. Woodruff, 17 Utah, 361, 58 Pac. Rep., 1045; 
Hallett v. Parker, 39 Atl. Rep. [N. H.], 488; Lavery v. 
Arnold, 57 Pac. Rep. [Ore.], 906, 58 Pac. Rep., 524; Nowlin 
Lumber Co. v. Wilson, 119 Mich., 406, 78 N. W. Rep., 338 ; 
Thoemke v. Fiedler, 91 Wis., 386, 64 N. W. Rep., 1030; 
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Clifford v. O'Neil, 42 N. Y. Supp., 607; Crosdale v. Lani- 
gan, 129 N. Y., 604; Pifer v. Brown, 43 W. Va., 412, 49 
L. R. A., 497. Many of the foregoing cases refuse to hold 
a parol license irrevocable, where given in express terms, 
and large expense incurred, unless the agreement is such 
as to call for specific eu rorcement ; 

The state of facts in this case warrants no finding of an 
absolute and exclusive right in plaintiff to the dam and to 
the race-way, with its tow-head and sluice in the north half 
of the section. The utmost that conld be claimed for him 
or his beneficiaries north of the half section line is a license 
to inaintain the dam and race-way as it was ordinarily from 
November, 1887, to August 11, 1894, when the defendant 
company took its deeds and began its improvements. The 
plaintiff’s right to the water and privilege of getting it 
could be only to the extent of such previous enjoyment. 
Any use which the owners might chogse to make of their 
property which left unimpaired plaintiff’s enjoyment of 
the water to that extent would manifestly be lawful, and 
should not be enjoined. It is thus clear that defendants, 
as general owners of the premises involved, had rights to 
use their property which are not recognized in this decree, 
and, to that extent at all events, the decree can not be up- 
held. 

It seems, however, clear that ‘there was during all the 
time from 1887 until the irrigation company’s purchase, 
with only temporary interruptions, some use of water priv- 
ileges by the mill. It also appears that the irrigation com- 
pany, while it controlled the water, made use of a part of 
the old race-way granted by Wall to Schaupp’s son and son- 
in-law, and conveyed by the sheriff’s deed to the plaintiff, 
and it seems, as above stated, that a part of the irrigation 
company’s excavation is across a corner of the four acres 
constituting the mill-site. It also appears ihat the 120-foot 
strip purchased by the irrigation company along the south 
line of the southeast quarter of the northeast quarter of sec- 
tion 26 crosses the Hawthorne-creek channel just above the 
mil), or, in other words, goes through the mill-pond, Evi- 
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dently, the irrigation company’s gate into its canal tapped 
the mill’s reservoir completely. As soon as plaintiffs took 
possession, the gate-planks were removed, and the mill-pond 
emptied into the canal. Defendants’ employees were in- 
structed also to draw the gates at the sand-sluice and let 
the water go down the Loup river, if plaintiff attempted to 
start the mill. By means of this sand-slnice gate and the 
gate into the canal, defendants evidently had entire control 
of the water. Did it belong to them? Both these gates are 
on defendants’ own premises. They have, as above indi- 
cated, the right to control them, at least to any extent 
which does not interfere with the mill’s water supply as it 
was enjoyed up to the time of the irrigation company’s pur- 
chase. It would seem that they have more than that. The 
occupation of the Fries land for this mill-race by Schaupp 
was not only subsequent to the original mill subscription, 
and not contemplated at the time of it, but was against 
Fries’s objection and claim for damages. These damages’ 
were never paid nor the award accepted by Schaupp. The 
flowage when Fries deeded to the irrigation company had 
not lasted ten years. The company at once assumed con- 
trol of the race. No right to flow this land can arise out of 
such a state of affairs. Wilmington Water-Power Co. v. 
Evans, 166 Ill, 548. The defendants, at all events until 
compensation had been made for the use of their premises, 
had the right to open the sluice-way and let the water down 
the Loup river. In the case last cited the doctrine is em- 
phatically laid down, and seems supported by reason and 
-authority, that, where the right exists to condemn premises 
through the exercise of eminent domain, none is acquired 
by parol license and user. 2 Lewis, Eminent Domain [2d 
ed.], sec. 298. Doubtless Schaupp at any time after the 
erection of the mill and placing his dam in the river had the 
right to condemn lands necessary for a suitable water- 
power. The circumstances surrounding the use of Fries’s 
land are not such as to render a refusal on his part to per- 
mit its further use by plaintiff equivalent to fraud, and no 
interest in his land can he held to have passed to plaintiff. 
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The injunction, then, against the opening of the sand-sluice 
gates was unwarranted. 

It is necessary to examine as to the gate into detendunte’ 
canal. As indicated, it is on the southeast quarter of the 
northeast quarter of section 26, immediately north of the 
four-acre mill lot. This forty acres of land was purchased 
by Schaupp, of Moncrief, as stated, as late as 
1890. There is nothing to indicate that Moncrief had 
anything to do with the starting of the mill, or knowl- 
edge of any intention to “back water up Hawthorne 
creek. There is no indication anywhere of any 
right over this forty acres of -land accruing to the 
mill property before Schaupp’s purchase. Nothing is 
pointed out in the record which would estop Schaupp from 
asserting his full rights as owner against the mortgagees 
of the mill. Whatever rights he had in the 120-foot strip 
passed: by his deed to the irrigation company. Plainly, 
then, the right to maintain the mill-pond, and to prevent 
the irrigation company from draining it over its own land 
into its-own canal, has never been acquired by plaintiff, and 
there is no equity in plaintiff’s demand for an injunction 
against the drawing-off of this water into the canal. It 
follows that the injunction restraining the defendants from 
the use of their dam, tow-head, sand-sluice and race-way, 
and from the use of their head-gate into the canal, should 
be dissolved. It would seem that plaintiff’s rights in the 
premises depend upon something neither alleged nor shown 
by the evidence with any definiteness, viz., the rights held by 
John G. Schaupp in this mill-race and water-power on No- - 
vember 21, 1887, at the time the deed was made to Charles 
Moore and August Schaupp for his benefit, and the mort- 
gage executed by them. It has been sufficiently indicated 
that in our opinion no irrevocable rights, either over the 
part of the race in the north half of the section, nor to the 
dam and sluice-way, nor to the flowage of the bed of Haw- 
thorne creek, north of the half-section line, have been ac- 
quired siuce November 21, 1887. Whatever was appurte- 
nant to the mill at that time passed by the foreclosure and 
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the sheriff’s deed. No rights by agreement in the north half 
of the section appear from the evidence, and the case made 
by plaintiff’s petition must be held to have failed. Some 
prior right to draw water from the river over the original 
race-way, as contemplated at the time of the subscription 
agreement, and as conveyed: by Wall, with a right to con- 
demn for additional race-way and mill-pond, and, when 
that is done, to have so much use of the water, seems to be 
the extent of plaintiff’s rights. To vindicate them will evi- 
dently require an amended petition and a new trial. 

It is therefore recommended that the decree of the dis- 
trict court be reversed and set aside, the- injunction dis- 
solved, and the cause remanded for further proceedings. 


Day and Kirkpatrick, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
set aside, the injunction dissolved and the cause remanded 


for further proceedings. 
REVERSED AND REMANDED. 


STare ov NEBRASKA, EX REL. GRANT S. Copp, v. JACOB 
FAWCETT, JUDGE.* 


FILED JANUARY 8, 1902. No. 12,467, 
Commissioner’s opinion, Department No. 1. 


Mandamus: Britt or Exceptions: Matters IN JUDGE’s MIND. Mat- 
ters merely in the judge’s mind, and which were in no way a 
part of the public proceedings at a hearing, are not properly 
a part of a bill of exceptions, and one who is refused a bill 
of exceptions unless such matters are incorporated is entitled 
to a writ of mandamus to compel the ‘settling of a bill which 
shows the actual proceedings. 


ORIGINAL application for a writ of mandamus to compel 
the settling of a bill of exceptions. Writ granted. 


yw 


*Rebearing allowed, Writ denied. 
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Brome & Burnett, Virgil O. Strickler and J. H. McIn- 
tosh, for relator. 


.Greene, Breckenridge & Kinsler, contra. 


HAstTINGs, C, 

In this case, on application for the settling of a bill of 
exceptions as to a hearing on November 18, 1901, on a mo- 
tion to vacate an order of July 8, 1901, the trial court in- 
sists on having incorporated a number of statements of 
things within his personal and official knowledge at the 
time he made the order of July 8. Relators insist that they 
have a legal right to a bill of exceptions showing simply 
what was done on November 18, and that the judge can not 
attach any conditions to such right. In our opinion, the 
relators disclose a right to a peremptory writ. The re- 
spondent admits that the affidavits shown in the bill of ex- 
ceptions were tendered in evidence at the hearing on No- 
vember 18, and that no other evidence was. The matters 
which respondent seeks to have added relate wholly to what 
the judge knew “personally and officially.” In our view, 

- what the judge knew “personally and officially,” if no pub- 
lic utterance of it was made at the hearing, would have no 
more to do with this bill of exceptions than would what 
any one else knew who kept his knowledge to himself. The 
matters, moreover, seem to be wholly as to what moved the 
action of July 8. The office of a bill of exceptions is to 
exhibit to the appellate court those portions of the public 
proceedings at the trial which the complaining party deems 
material for the appellate court’s consideration, and which 
would otherwise not get into the record. His right to have 
it settled is a legal right, which is enforceable by man- 
damus. State v. Dickinson, 58 Nebr., 56. The trial court 
has no right to burden the appellant with any such condi- 
tions as to the insertion of matters. which did not publicly 
transpire and which the judge merely had in mind. It is 
not claimed that the matters demanded to be added before 
respondent will settle the bill were any part of the public 
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proceedings, or in any way were a part of the hearing of 
November 18, except as being in the judge’s mind. 

It is recommended that a peremptory writ issue, requir- 
ing respondent to settle and sign the bill of exceptions 
tendered by relators. 


Day and Kirkpatrick, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion the writ is granted. 
WRIT GRANTED. 


JOSEPH ANSELME, APPELLEE, V. AMERICAN Savines & LOAN 
ASSOCIATION ET AL., APPELLANTS.* _ 


FILED JANUARY 8, 1902. No. 10,381. 
Commissioner’s opinion, Department No. 1. 


Building and Loan Association: INSOLVENCY: RECEIVER. Where a 
building and loan association is insolvent and unable to perform 
its contracts with its members, and a receiver is appointed to 
wind up its affairs, it is entitled to recover from a borrowing 
member the amount of money actually loaned, with interest 
thereon from date at the legal rate, less the amount paid by 
the member as interest and premium, with interest from the 
date of the several payments. Such borrower is not entitled 
to credit upon his loan for money paid into the association as 
dues upon the stock. 


APPEAL from the district court for Platte county. Tried 
below before ALBERT, J. Meversed. 


Barnes & Tyler, Eugene G. Hay and Harrison & Pearne, 
for appellants. 


McAllister & Cornelius, contra. 


Day, C. 

This suit was brought in the district court of Platte 
county by Joseph Anselme against the American Savings 
& Loan Association and William D. Hale, receiver of said 
association, to cancel and satisfy of record a certain mort- 


*Rehearing allowed. Judgment below affirmed. 
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gage given by Anselme to said association. William D. 
Hale, receiver, filed an answer and cross-petition, praying 
a foreclosure of said mortgage. The issue raised by the 
cross-petition and plaintiff’s answer thereto presents the 
real question in the case. In the lower court there was 
judgment for the plaintiff as prayed, from which the de- 
_ fendant has appealed. 

The record discloses that the American Building & Loan 
Associatiou was organized as a corporation in 1887, under 
the laws of the state of Minnesota, with its home office at 
Minneapolis. Subsequently the name of the corporation 
_ was changed to the American Savings & Loan Association, 
under which name it continued to transact business until 
January 14,°1896, when William D Hale was duly ap- 
pointed receiver of said association to wind up its affairs. 
In Decen.ber, 1888, the plaintiff became a member of said 
association aud subscribed for forty shares of its capital 
stock. Later he surrendered ten shares, and as they figure 
in no manner in the present controversy, the matter will 
be treated as a subscription for thirty shares. On Decem- 
ber 26, 1888, said association issued to plaintiff its stoch 
certificate for thirty shares, which. was accepted by him 
upon the terms and conditions therein set forth, and sub- 
ject to the provisions of the by-laws, by which the plaintiff 
obligated himself to pay to the association at. its home 
office, in Minneapolis, on the 26th day of each and every 
month after the date of the certificate, sixty cents per share, 
as monthly dues upon said stock, until the same should be- 
come matured and of the value of $100 per share. The by- 
laws further provided that its funds could be loaned to its 
members upon approved real estate security, giving the 
priority of its loans to such members as would bid the 
. highest premium therefor. On Mareh 8, 1889, the plaintiff 
made an application for a loan of $1,500 by way of antici- 
pating the value of his 30 shares of stock at their maturity, 
and bid $1,500 premium. The application was accepted by 
the association and the amount applied for duly loaned 
to the plaintiff. To secure the payment of this loan, and to 
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secure the continued monthly payments of dues upon the 
shares of stock and the interest payments upon said ad- 
vancement until such time as the stock should be fully. 
matured, the plaintiff made and delivered to the associa- 
tiun his bond for $3,000, dated May 24, 1889, and due and 
payable on or before nine years from date, $1,500 of which 
was to draw interest at the rate of six per cent. per annum. 
The bond provided that if the plaintiff should pay the sum 
of $18 on the 26th day of each month after the date of his 
certificate, as monthly dues, and should pay all instal- 
ments of interest and all fines which might be assessed or 
charged against the stock until the same should become 
matured, the bond and mortgage should become null and_ 
void. The plaintiff paid the monthly instalments of dues, 
aggregating the sum of $1,356, also one interest payment 
of $2.50 and sixty-five monthly instalments of interest of 
$7.50 each, aggregating $490. 

The important question presented by this case involves 
a determination of the rule to be invoked in a settlement 
between a receiver appointed to wind up the affairs of an 
insolvent building and loan association and its borrowing 
niembers. It is conceded that the receiver is not entitled 
to recover anything on account of the premium bid, for the 
obvious reason that the inducement. held out by the asso- 
ciation, that ultimately both loan and premium could be 
paid by a surrender and cancelation of the stock, could not 
be carried out by the association. It would be manifestly 
unjust to consider the premium included in the bond as a 
part of the assets of the association for the plain reason 
that it has not been earned. But the money actually re- 
ceived by the borrower is a part of the earned assets of the 
association, was in its treasury at the time of the loan, 
and, of course, should be repaid. 

It is contended on the part of the plaintiff that he should 
be given credit upon the amount of money actually received 
by him for all that he has paid into the association, both as 
interest-en the loan and for monthly dues upon his stock, 
together wich ini.vest thercon from the dates of the sc eral 
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payments. We do not think this is the correct rule to he 
applied under the facts as proved in this case. It must be 
borne in mind that this is a mutual association. The un- 
derlying principle of such associations is mutuality of in- 
terest. Each member, in proportion to the number of 
shares beld by him, contributes his monthly dues to a com- 
mon fund and participates in all of the profits, if any are 
realized, and shares the losses when there are any losses. 
As we view it, the plaintiff took his chances with all of the 
members of the association on the gains or losses; and, now 
that it has turned out disastrously, he ought not to be per- 
mitted to be credited upon his loan with the amount he has 
paid upon his stock. The money paid in upon the stock 
should be distributed pro rata among the members of the 
association. It is perfectly apparent that the rule con- 
tended for by the plaintiff would, in case of insolvency of 
the association, give a superior advantage to a horrowing 
member over a non-borrowing member. If the borrowing 
members are to be credited on their indebtedness to the 
association with such sums as they have paid in on dues, 
they suffer none of the impairment, while the loss falls 
upon the non-borrowing members, and thus the principle 
of mutuality of burdens is disregarded. The rule which 
commends itself to our judgment, and is certainly founded 
upon equitable principles, is that when an association of 
this character is insclvent and no longer able to carry out 
its contracts, and a receiver is appointed to wind up its” 
affairs, a borrowing member should be charged with the 
amount of money actually received by him, with legal in- 
terest thereon, and that he should be credited with all pay- 
ments of interest or premiums, together with interest 
thereon from the dates of the several payments, but that 
he is not entitled to credit on his loan for dues paid. This 
rule is supported by the following anthorities: Weir ,v. 
Granite State Provident Ass’n, 38 Atl. Rep. [N. J.], 6438; 
_Post v. Mechanics’ Building & Loan Ass’n, 97 Tenn., 408, 
37 S. W. Rep., 216; Brown v. Archer, 62 Mo. App., 277; 
Twin Cities National Building & Loan Ass’n v. Le- 
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pore, 17 Pa. Co. Ct. Rep., 426; Price v. Kendall, 36 8. W. 
Rep. [Tex.], 810; Strohen v. Franklin Saving & Loan 
Ass’n, 115 Pa. St., 273; Curtis v. Granite State Provident 
Ass’n, 36 Atl. Rep. [Conn.], 1023; Leahy v. National Build- 
ing & Loan Ass’n, 76 N. W. Rep. [Wis.], 625. The case of 
Hale v. Cairns, 77 N. W. Rep. [N. Dak.], 1010, is particu- 
larly in point, for it involves the affairs of the defendant 
association in North Dakota. In that case it was said, 
quoting from the syllabus: “A member of a building and 
loan association, who borrows money from the association, 
and bids a premium for the privilege of obtaining the loan, | 
and executes his bond for the amount of the loan and pre- 
mium, and gives a mortgage to secure the payment of such 
bond, and also assigus to such association lis shares of 
stock as collateral security for such payment, is not en- 
_ titled, in an action brought to foreclose such mortgage by 
the receiver of such association (said association being in- 
solvent), to apply the amounts he has paid as dues upon 
his stock in reduction of his indebtedness.” The views ex- 
pressed by this court in Randall v. National Building, Loan 
‘& Protective Union, 42 Nebr., 809, and 43 Nebr., 876, are 
not: in conflict with this opinion. That was a controversy 
between the association, while it was a geing concern, and 
one of its members; and the question involved was the right 
to forfeit certain payments made by the member. The 
court, under the facts shown, held that the association 
could not do this, and that the member might elect to have 
the payments on account of his stock applied upon his in- 
debtedness to the assuciation. This rule would not apply 
where the association was insolvent, and a receiver was 
winding up its affairs. 

The testimony shows that the defendant was a building 
and loan association organized under the laws of the state 
of Minnesota, and under the laws of that state the trans- 
action here set out did not come within the law prohibiting 
the taking of usury. (t was agreed that the association 
had complied with the laws of this state, permitting it, as 
a foreign building and loan association, to transact busi- | 
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ness within this state. That the contract was a Minnesota 
contract, is shown by the bond, mortgage, application for 
the loan and by the evidence showing its method of doing 
business. 

The defendant is entitled to a decree for the sum of 
$1,500, with interest at seven per cent. from May 24, 1889, 
upon which should be credited the several payments of in- 
terest, as above set forth, with interest thereon from the 
date of the several payments at seven per cent. 

It is therefore recommended that the district court set 
aside its former judgment in this case, and enter a decree 
in favor of the defendant upon his cross-petition for the 
amount as indicated in this opinion, with the usual decree 
of foreclosure. ; 


Hastines and KirKPatTRICK, CC., concur. 


By the Court: For the‘reason stated in the foregoing 
opinion, the judgment is reversed, and the district court 
directed to enter a decree upon the cross-petition in favor 
of the defendant and against the plaintiff, in accordance 
with this opinion. ; 
REVERSED, 


GEORGE B. SCHERAR V. PRUDENTIAL INSURANCE COMPANY 
OF AMERICA. 


Fitep JANUARY 8, 1902. No. 10,413. 
Commissioner’s opinion, Department No. 1. 


1. Answer: AMENDMENT: DISCRETION: ABUSE: PREJUDICE. It is within 
the discretion of the trial court to permit a defendant to amend 
his answer, and error can not be predicated upon it, unless an 
abuse of discretion is shown, and prejudice resulting therefrom. 


2. Insurance: Poticy: Conpirion. A condition in a life insurance 
policy that if, within three years from the date. of the policy, 
the insured should die by suicide, sane or insane, the liability 
of the company should be limited to the amount of the pre- 
miums paid, is valid, and it is no answer to such a stipulation 


VOL. 63] JANUARY TERM, 1902. 531 


Scherar v. Prudential Ins. Co. 


that the insured was insane, and unconscious of the moral and 
physical consequences of the act which caused death. 


3. Evidence: FORFEITURE: WAIVER. Evidence examined, and held not , 
to constitute a waiver of forfeiture in the policy. 


Error from the district court for Douglas county. 
Tried below before DICKINSON, J. Affirmed. 


Greene & Breckenridge, for plaintiff in error. 
Hiram A. Sturges and A. N. Ferguson, contra. 


Day, ©. 


This action was brought by George B. Scherar, a minor, 
by John G. Hetter, his next friend, in the district. court of 
Douglas county, to recover upon a policy of insurance for 
the sum of $1,000, issued by the Prudential Insurance Com- 
pany upon the life of Rose H. Scherar, payable, in the event 
of death of the insured, to the plaintiff. Upon the trial 
the court directed the jury to return a verdict in favor of 
the plaintiff for the amount of the premiums paid. In 
obedience to this instruction a verdict was returned for the 
plaintiff for $63.36, upon which judgment was rendered, to 
review which the plaintiff brings the case to this court on 
error. 

The defendant admitted the execution of the policy on 
October 10, 1894, and the death of the insured on or about 
April 18, 1896. By way of defense it pleaded a provision of 
the policy that if, within thre: vears from the date of the 
policy, the insured should die by suicide, whether sane or 
insane, the liability of the company should not exceed the 
amount of the premiums paid on the policy. It was also 
alleged that the insured came to her death by strangula- 
tion, caused by her own act while insane. The defense was 
also pleaded that the policy contained a stipulation that, 
if the premiums were not paid when due, the policy should 
be void; that the insured had failed to pay the premium 
becoming due April 10, 1896, and by reason of such non- 
payment of premium the policy became null and void. The 
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plaintiff admitted the condition of the policy that if the in- 
sured should die by suicide, whether sane or insane, the 
liability of the company should not exceed the amount of 
the premiums paid, and admitted that the insured at the 
time of her death was insane, and that her death was 
caused by strangulation, but sought to avoid the terms of 
the contract by an allegation that the insured was in such 
an insane condition that she was unconscious of the act 
which caused her death, and wholly unable to determine 
the: physical result of her act. The reply further alleged 
that the defendant had waived the conditions of its policy, 
which relieved it from liability in the event of death by 
suicide, whether sane or insane, by canceling the policy for 
non-payment of premium, and not because the insured com- 
mitted suicide. The reply further alleged that the prompt 
payment of the premium had been waived, and that the 
policy was not in fact canceled till May 1, 1896. Immedi- 
ately prior to the submission of the case to the jury the de- 
fendant withdrew its defense of the non-payment of the 
premiums when due, and consented that the court might 
instruct the jury to find for the plaintiff to the extent of 
the premiums which had been paid. It is contended by the 
plaintiff that the defendant should not have been permitted 
to amend its answer upon the eve of trial. The answer 
filed alleged that the insured came to her death by strangu- 
lation, voluntarily caused by her own act. The amended 
answer alleged that “the insured came to her death by 
strangulation caused by her own act while in an insane 
condition of mind.” The right to amend a pleading at any 
time during the pendency of the action, and even after 
judgment, rests largely within the discretion of the trial 
court, and uo error can be predicated upon the allowance 
of an amendment, unless an abuse of discretion is shown to 
the prejudice of the complaining party. Jn this case there 
is no pretense that the amendment was prejudicial to the 
rights of the plaintiff; in fact the reply admitted the new 
matter alleged in the amended answer to the effect that the 
insured came to her death by suicide while insane. This 
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rule has been so many times announced by this court that 
the citation of authorities in support of it seems unneces- 
‘ sary. Code of Civil Procedure, sec. 144; Dunn v. Bozarth, 
59 Nebr., 244; Central City Bank v. Rice, 44 Nebr., 594, 
598. 

The important question presented by the record, is the 
construction to be given to the clause avoiding the policy 
if the insured should die by suicide, sane or insane. It is 
the duty of the court to ascertain from the contract, if pos- 
sible, what the parties‘ meant by it, and, when so ascer- 
tained, to give effect to it. The intention of the parties in 
incorporating into the contract the proviso that it should 
be void if, within three years from date thereof, the insured 
should die by suicide, sane or insane, seems to us so mani- 
fest that an explanation of its meaning seems hardly neces- 
sary. The language employed is plain, simple and concise, 
and, when given its common and ordinary meaning, is not 
likely to be misunderstood. Under the terms of this policy 
it was clearly the intention of the parties to protect the in- 
surer from liability, except to the amount of the premiums 
paid, for any self-destruction by the insured, no matter 
what the mental condition of the insured might be at the 
time the act was committed. It was entirely immaterial 
whether the insured was mildly or violently insane, or 
whether her malady was of such a character that she was 
unconscious of the moral and physical nature of the act. 
No kind or degree of insanity will prevent an avoidance ~ 
under such a contract where the assured cominits the act of 
self-destruction. ' There is no reason why the insurer may 
not by stipulation contract that the liability shall not ex- 
tend to acts of self-destruction committed while the insured 
is sane or while he is insane, the same as the insurer may . 
contract.that the liability shall not extend to hazardous 
occupations, residence within the tropics, death in a duel, 
or the like. The insurer evidently was unwilling to incur 
the perils of insanity, and the clause exempting it from lia- 
bility was inserted to protect it against that hazard. It is 
well settled by a long line of decisions in this country that 
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under the old forms of life insurance policies in which it is 
provided that the insurer should not be liable if the insured 
commitied “suicide” or “died by his own hand,” the policy 
was not avoided when the insured committed suicide while 
insane, the basis of the reasoning being that it was not 
within the contemplation of the parties that the pvulicy 
should be awoided if the insured was insane at 
the time of the suicide <A few of the many cases 
readily found are cited. Life Ass’n of America t. 
Waller, 57 Ga. 588; Hathawuy v. National Life Ins. 
Co., 48 Vt., 335; Newton v. Mutual Benefit Life Ins. 
Co., 76 N. Y¥., 426; Scheffer v. National Life Ins. 
Co., 25 Minn., 584; Life Ins. Co. v. Terry, 15 Wall. [U. 8.], 
080; American Life lis. Co. v. Lsett, T4 Pa. St., 1765 Han- 
cock Mutual Life Ins. Co. v: Moore, 34 Mich., 41; Liste- 
brook v. Union Mutual Life Ins. Co., 54 Me, 224. In view 
of the decisions of the courts, and apparently tu ineet the 
cifect of them, companies began ‘to insert in their policies 
such words as are used in this policy, or words equivalent 
thereto, as “suicide, sane or insane,” “die by his own hand, 
sane or insane,” and other like expressions. There are a 
few cases to be found in which language is employed which 
would seein to imply that, if the insured was at the time of 
the suicide in such an insane condition as to be unconscious 
of the moral and physical nature of the ect, the insurer 
would not be relieved under a clause avoiding the policy 
for suicide, sane or insane. Pierce v. Travelers’ Life Ins. 
Co., 34 Wis., 389; Vutual Benefit Life Ins. Co. v. Davigss, 
87 Ky., 541, 9S. W. Rep., 812, and a few others. In our 
opinion, however, tlie great weight of authority, as well as 
a fair interpretation of such contracts, is the other way. 
In De Goyorza v. Ninckerbocker Life Ins. Co., 65 N. Y., 
232, it was held: “A. condition in a policy of life insurance 
declaring it void in case of the death of the insured by his 
own hand or act, sane or insane, is valid; and if the insured 
commits suicide, although at the time utterly bereft of rea- 
son, it is a death by his own hand or act within the meaning 
of the condition, and the policy is forfeited.’ In the case 
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of Scarth v. Security Mutual Life Society, 75 Ta., 346, 39 
N. W. Rep., 658, the petition alleged that the insured came 
to his death by shooting himself in the head; that said act 
of suicide was committed while assured was temporarily 
insane; that the insanity was the result of sickness and 
lowness of spirits; and that in doing the act assured was 
entirely unable to control himself, and that his act was 
occasioned by such insanity, about and over which the as- 
sured was in no manner conscious or responsible. A de- 
murrer was interposed, based upon a provision of the pol- 
icy rendering it void “if the member shall commit suicide, 
feloniously or otherwise, sane or insane.” The demurrer 
was sustained. In the course of the opinion the court, after 
citing authorities, says: “In some of these cases language 
is employed which would seem to indicate that, if the in- 
sured was not at the time conscious of the physical nature 
and consequences of the act, the pelicy might not be void. 
We think, however, that the better rule, and the logical 
conclusion of all the above cited cases, is that the condition 
in the policy was intended to include self-destruction, no 
matter what the mental condition of the insured was at the 
time of the act which caused the death. Of course, the pol- 
icy never was intended to include death by accident, as by 
taking poison by mistake, the accidental discharge of a gun 
or pistol held in the hands of the insured, or the like. It 
means all suicidal acts, whether such as are denominated 
as criminal or such as are the offspring of insanity.” In 
Bigelow v. Berkshire Life Ins. Co., 93 U. 8., 284,—a lead- 
ing case in which the authorities are reviewed,—it is held 
that a stipulation in a life insurance policy that it shall be 
void if the insured shall die by suicide, sane or insane, is 
valid; and it is no answer to such a stipulation that the in- 
sured was of unsound mind and wholly unconscious of the 
act. In Billings v. Accident Ins. Co., 64 Vt., 78,17 L. R. 
A., 89, it is held that “No degree of ‘insanity on the part 
of one who intentionally takes his own life will be sufficient 
to take the case out of a stipulation ina policy of insurance 
upon his life relieving the insurer from liability if death 
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results from suicide, sane or insane.” In Spruill v. North- 
western Mutual Life Ins. Co., 120 N. Car., 141, 27 S. E. 
Rep., 39, it was stipulated that if the insured, whether sane 
or insane, die by his own hand, the policy should be void. 
In passing on this question the court said that it was imma- 
terial what the mental condition of insured was at the time 
of his death, that the insurer’s liability was not affected by 
the degree of his insanity and that the words “die by his 
own hand” are equivalent to “suicide.” In 7'ritschler v. 
Keystone Mutual Benefit Ass’n, 180 Pa., 205, 36 Atl. Rep., 
734, the policy provided that in case the person whose life 
is insured shall die by suicide, feloniously or otherwise, 
sane or insane, the policy should be null and void. The 
plaintiff averred that the assured came to his death by 
shooting himself while insane, and while, by reason of such 
insanity, he was not responsible for his acts and conduct, 
and that he was unconscious of the moral and physical 
consequences of his act at the time of shooting himself. A 
demurrer was interposed upon the ground that the state- 
ment showed that assured had violated the essential provis- 
ion of his contract. The court sustained the demurrer, and 
said: ‘Where there is such a stipulation [relating to sui- 
cide, sane or insane] the authorities are almost uniformly 
to the effect that such provision is binding, even if the act 
of self-destruction was the result of insanity.” The same 
construction is placed upon similar contracts in the follow- 
ing cases: Bluckstone v. Standard Life & Accident Ins. Co., 
T4 Mich., 592, 611; Sargeant v. National Life Ins. Co., 189 
Pa., 341; Parish v. Mutual Benefit Life Ins. Co., 19 Tex. 
Civ. App., 457, 459; Hart v. Modern Woodmen, 60 Kan., 
678, 57 Pac. Rep., 936; Sabin v. Senate of the National 
Union, 90 Mich., 177, 51 N. W. Rep., 202; Northwestern 
Mutual Life Ins. Co. v. Maguire, 19 Ohio C. C., 502; Brower 
v. Supreme Lodge National Reserve Ass’n, 74 Mo. App., 
490. 

It is insisted by counsel for plaintiff that the defendant 
company, by its acts, waived its right to set up as a defense 
to the policy that the insured had committed suicide. The 
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basis of this contention is that after the death of the’in- 
sured, and with full knowledge of the facts in relation 
thereto, the defendant, it is claimed, denied liability 
on the ground that the premium had not been paid 
when due, and the policy canceled. The record 
shows that after the death of the insured the attor- 
neys for the plaintiff wrote a letter to the defendant, 
inclosing therewith a draft for $9.39, in payment of the 
quarter annual premium due April 10, 1896. This 
draft was returned to the attorneys in a letter as fol- 
lows, omitting formal parts: “We have your favor of the 
19th inst., inclosing $9.10, which you state is the quarterly 
premium on policy No. 26,456. We find this policy has 
been canceled for non-payment of premium, and refer you 
to our general agent, Mr. C. R. Gates, whose address is 
Frenzer Block, Omaha. If you will call upon him relative 
to the matter every facility will be afforded you for the 
revival of the policy. We return you, herewith, the remit- 
tance which accompanied your favor of the above date.” 
This was the only evidence in support of the plaintiff’s con- 
tention that there was a waiver of the suicide-clause in the 
policy. In our opinion, ‘this evidence is not sufficient to 
sustain such a claim. There was no denial of liability on 
the part of the company, and in fact no occasion had arisen 
for such denial, as no demand for payment had been made. 
The question of the liability of the defendant was not in 
any manner raised or referred to in the correspondence, 
and certainly until a claim of some kind is made upon the 
company for payment, it can not be said that it is called 
upon to admit or deny liability. The position of the plain- 
tiff is simply this: He requested the company to accept 
payment of a past-due premium, and, because the company 
informed plaintiff that the policy had been canceled, and 
referred him to its local agent as to its revival, he now in- 
sists, after suit is brought, that the company should be lim- 
ited in its defense to the question of the payment of the 
premiums, and whether the cancelation had been properly 
made. If demand had been made upon the company for 
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payment of the policy, and the company had denied [iabil- 
ity forthe reason that the policy had been canceled for non- 
payment of premiums, and placed its claim for non-lia- 
bility sdlely on that ground, it could not, after suit 
brought, be heard to urge other or different grounds of de- 
fense. We recognize fully the rule contended for by plain- 
tiff that, where a party gives a reason for his decision and 
conduct touching anything involved in the controversy, he 
is estopped, after litigation has begun, from changing his 
ground and putting his conduct on another and different 
consideration. Ballou v. Sherwood, 32 Nebr., 666, 668; 
Continental Ins. Co. v. Waugh, 60 Nebr., 348; Ohio & MW. R. 
Co. v. McCarthy, 96 U. S., 258. In our opinion, the facts 
of this case do not bring it within the above rule. It is easy 
to conceive of many instances where death is the result of 
the act of a party which nevertheless cone clearly within 
the category of accidents. Thus, if one should drink a poi- 
sonous draught, thinking it to be an innocent beverage, or 
kill himself with a loaded pistol, which he thought was 
unloaded, such acts would in the judgnient of ail men be 
regarded as purely accidental, and would not avoid a pol- 
icy containing provisions similar to the one under consider- 
ation; but in this case the facts are such as to preclude the 
belief that’ the death was accidental. The insured had 
placed a rope around her neck, tied the other end of the 
rope over a water tank in her kitchen in such a manner 
that by jumping off a shelf near by her body was suspended, 
resulting in death by strangulation. Upon a careful ex- 
amination of the record, we discover no error to the preju- 
dice of the plaintiff, and therefore recommend that the 
judgment of the district court be affirmed. 


HASTINGS and K1IrKPATRICK, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
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Henry T. CLARKE VY. LEMUEL B. IRWIN ET At. 
FILED JANUARY 8, 1902. No. 9,849. 
Commissioner’s opinion, Department No. 1. 


1. Insanity: Non-ExpertT WITNESS. A non-expert witness may be 
permitted to state whether, in his opinion, a person is sane or 
insane, if he is shown to have had a more or less extended and 
intimate acquaintance with such person, and gives the facts 
and circumstances upon which the opinion is based; the weight 
to be given such testimony, being a question for the jury, to 
be considered by them iu connection with the credibility and 
intelligence of the witness, and his opportunities for observa- 
tion. : 


- 2, Hearsay. The testimony of a witness as to a conversation had 
with, or declarations made by him to, others as to the sanity 
or insanity of a person is inadimissible on the question of iu- 
sanity, on the ground that it is hearsay. 

3. Ejectment: ADVERSE PossEssION: INSANITY OF ANCESTOR. In an 
action of ejectment, where the defendant pleads adverse posses- 
sion, and the plaintiff in reply pleads the insanity of his ancestor 
to defeat the statute, plaintiff must show by a preponderance 
of the evidence that his ancestor was insane with reference to 
the subject-matter of the controversy, and that, owing to the 
insanity, his ancestor allowed others to assert title to his 
property, taking no precautions to protect the same, and that 
such insanity was continuous from the time defendant went 
into possession until a time less than ten years prior to the 
commencement of the action. 


4, Instructions. Instructions set out in the opinion examined, and 
held not.to present for the determination of the jury the ma- 
terial issue in the case. 


Error from the district court for Sarpy county. Tried 
below before PowELt, J. Reversed. 


Wright & Thomas, J. W. Carr and H. 7. Clarke, Jr., for 
plaintiff in error. 


Hall & McCulloch and George W. Covell, contra. 


KIRKPATRICK, C. 

This is an action brought in the district court for Sarpy 
county by defendants in error against plaintiff in error on 
the 18th day of June, 1894, to recover possession of certain 
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lands, together with rents and profits. The petition pleaded 
that defendants in error were the owners and eutitled 
to the immediate possession of the lands, describing 
them; that plaintiff in error wrongfully withheld posses- 
sion of the premises, and kept defeudants in error out of 
possession; that they were entitled to rents and profits in 
an amount set out, and prayed judgment for possession and 
for damages. The answer of plaintiff in error, so far as 
materia] to this inquiry, is that he had been in the open, 
notorious and exclusive adverse possession of the premises 
described in the petition for a period of ten years and more, 
to wit, for about twenty-six years. To this answer a reply 
was filed, pleading that at all times set out in the answer, 
and long prior thereto, John Irwin, the ancestor of defend- 
ants in error, was insane and non compos mentis, and that 
on the 20th day of October, 1893, he died insane. Trial was 
had to a jury, which resulted in a verdict and judgment 
for defendants in error. Many assignments of error are 
made, but they will be considered under three general di- 
visions, as follows: First, errors of the court in the ad- 
inission and exclusion of evidence; second, errors of the 
court in the giving and refusing instructions; third, that 
the evidence is not sufficient to sustain the verdict. These 
assignments, so far as necessary to a determination of the 
case, will be considered in the order named. 

It appears from the record that plaintiff in error called 
in a large number of non-expert witnesses, who had known 
Irwin for many years, some of them having been his neigh- 
bors, and who had resided within a few blocks of him for 
ten or fifteen years, and sought by the evidence of these 
witnesses to show that Irwin was not insane. . This evi- 
dence was excluded by the trial court. It is not necéssary 
to a proper determination of this case to examine the evi- 
dence of these witnesses in detail. One Wilson McFarron 
was among the witnesses called. He testified that he had 
known Irwin quite intimately for many years, had resided 
in the same town with him for more than three years, and 
had seen and talked with him very frequently, and during 
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his acquaintance had several business transactions with 
him. He had purchased some land warrants from Irwin, 
and had borrowed one or more, either from Irwin or his 
agent, for the purpose of locating land. He had purchased 
an eighty of 160 acres of land upon which Irwin held a 
mortgage. The land had timber upon it, and the witness, 
after trying in vain to get Irwin to make some arrange- 
ments by which the other eighty could be first sold, pro- 
ceeded to cut the timber. Irwin notified him to stop cut- 
ting, but he persisted until the day before the land was 
sold. It seems to be a well-settled rule that non-expert 
witnesses who show a personal acquaintance with the per- 
son alleged to be insane, extending over a.considerable 
pericd of time, and are shown to have a sufficient acquaint- 
ance to be able to form an opinion, after detailing to the 
jury the facts and circumstances upon which such opinion 
is based, are permitted to testify whether in their opinion 
such person is sane or insane. The established doctrine is 
that if the witness has sufficient opportunity for observa- 
tion to enable him to form an opinion upon the question of 
the sanity of the person, then he is a competent witness, 
and may be permitted to testify to such opinion. This rule 
seems based upon sound reason. In fact, if the rule were 
otherwise, grievous hardship and injustice might frequently 
result. Cases might, and frequently do, arise in which 
niedical experts differ as to whether the person in question 
is sane or otherwise. In such cases, in the absence of a rule 
permitting non-expert witnesses to testify, the jury might 
not be able correctly to determine whether the person was 
or wag not insane. The qualification of the witness to give 
his opinion of the sanity of a person is a question resting 
very largely in the sound discretion of the trial court. 
There is no doubt that, had the witness Mclarron given in 
detail all the facts and circumstances of his acquaintance 
with Irwin, the different times he had seen him, how he 
looked, talked and acted, and how he did business, his tes- 
timony would have had more probative force, and would 
have been of more value to the jury than as offered. But 
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this objection goes rather to the weight than to the com- 
petency of the evidence. The weight to be given testinony 
is exclusively for the jury, taking into consideration the 
credibility and intelligence of the witness, and his oppor- 
tunity for observation. Hurdy v. Merrill, 56 N. H., 227, 
241; Schlencker v. State, 9 Nebr., 241; Polin v. State, 14 
Nebr., 540, 546; Burgo v. State, 26 Nebr., 648; Connecticut 
Mutual Life Ins. Co. v. Lathrop, 111 U. 8., 612, 619; State 
v. Lewis, 20 Nev., 333. This evidence should have been re- 
ceived, and its exclusion was error. 

Plaintiff in error offered in evidence a deed executed by 
John Irwin, as attorney in fact for Samuel Irwin, dated 
and acknowledged September 23, 1878. The purpose of this 
evidence scems to have been to show that John Irwin was 
sane at the date of its execution. George W. Covell, who 
signed the decd as a witness, and also took the acknowledg- 
ment of Irwin, was called and testified. After being iden- 
tified as the Covell who took the acknowledgment, he was 
examined by defendants in error, and, over objections of 
plaintiff in error, was permitted to testify as follows: 

Q. State the circumstances of that. [The execution of 
the decd. | 

A. Mr. Irwin was brought to my office by Mr. Stevenson, 
to execute this deed. 

Q. Iam speaking now of the Metzler deed. 

A. That is Lewis Metzler. * * * 

Q. He was brought to you by Metzler? 

A. Metzler and Stevenson. Metzler was the mortgagee 
in the deed, and Stevenson was the attorney who had 
charge of matters for Samuel Irwin, and the deed was 
executed and acknowledged before me at that time. I had 
been doing business for Mr. Metzler prior to this time, and 
sold him quite an amount of land; and Mr. Metzler asked 
me at the time——[Here witness was interrupted by an 
objection.] And Mr. Metzler asked me at that time whether 
or not a deed made by John Irwin as attorney in fact for 
Samuel Irwin would convey him anything, and I said, 


Ltd 
“Nothing except on the face of the record,” 
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After an objection on the ground that the giving of this 
conversation was incompetent and immaterial, and a mo- 
tion to strike it out overruled, the witness continued : 

“T further stated to him that Samuel Irwin was insane, 
and John Irwin was insane, and that neither one of them 
had any capacity to make any conveyance.” 

Plaintiff in error renewed his motion to strike this tes- 
timony as incompetent, which was overruled, to which ex- 
ceptions were taken. There can be little doubt that this 
testimony was inadmissible, for the reason that it is hear- 
say. It purports to be of a conversation had between the 
witnesses, when not under oath, and one of the parties to 
the deed. That such testimony was inadmissible, would 
seem to be elementary, and require citation of but little 
authority. In the case of Harrison v. Rowan, 3 Wash. C. 
GC. [U. S.J, 580, it is said: “A witness may depose as to 
what he thought of the testator’s sanity, at or about the 
time the will was made; but not as to what the witness 
had declared upon the subject to others.” 

Plaintiff in error complains of various instructions given 
by the court upon its own motion. In order properly to 
understand the questions to be determined in this case, it 
will be necessary to consider instructions Nos. 6, 7, 8, 9 
and 10, which comprise all the instructions given in the 
case, except instructions concerning the issues, certain ad- 
mitted facts and the manner of arriving at and returning 
a sealed verdict, about which there is no complaint. The 
instructions given are as follows: 

“§, You are instructed that the patents and deeds intro- 
duced in evidence in this case conclusively show that prior 
to and at the time of his death, John Irwin was the owner 
and entitled to the possession of the lands in controversy, 
and under the proofs herein the same must be held to have 
descended to his heirs, who are the plaintiffs in this action, 
and you must find for the plaintiffs unless you should find 
that the defendant has acquired title to said lands by ad- 
verse possession, as hereinafter explained. 

“7, You are instructed that under the law and the evi- 
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dence adduced in this case, it further conclusively appears 
that the defendant Henry T. Clarke, prior to the com- 
mencement of this action, had acquired a valid title to the 
lands in controversy by adverse possession, and your ver- 
dict should therefore be for said defendant, unless it has 
been shown by a preponderance of the evidence that John 
Irwin, at the time said Clarke went into possession of said 
lands (which for the purposes of this instruction is agreed 
by both plaintiffs and defendant to be January 1st, 1880), 
was insane, and that such insanity was continuous for a 
period of not less than ten years thereafter. 

“8. For the purposes of this case, insanity may be defined 
as a diseased condition of the mind, in which the person 
afilicted has not the right use of his reason, especially with 
reference to certain subjects and duties; in which condition 
his conduct with respect to such subjects or duties is in- 
duced by the disease, and in which by reason of such dis- 
ease he is unable rightly to comprehend the nature of his 
acts, together with the effects and consequences of such 
acts or of a failure to act. 

“9. You are instructed that for the purpose of deciding 
the question of whether or not John Irwin was insane un- 
der the issues and instructions in this case, you have a right 
to consider the conduct and demeanor of said John Irwin, | 
his acts on the streets and at home, which appear from the 
evidence; his habits with respect to collecting pieces of 
paper, apparently useless, in large quantities, if you find 
from the evidence he had such habit; whether or not he 
allowed valuable property to be taken away from him with- 
out taking precautions to protect the same, and also any 
belief, without reason for such belief, that there was a con- 
spiracy formed to rob him of his property, if you find from 
the evidence that such facts and beliefs existed, give to such 
facts and circumstances such weight as you believe them 
entitled to, when considered in connecticn with all the 
other facts and circumstances shown at the trial. 

“10. You are instructed that if you find from a prepon- 
derance of the evidence that John Irwin was insane, as de- 
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fined in the foregoing instructions, at the time defendant 
Clarke took possession of the premises in controversy, and 
that he was continuously insane for ten years thereafter, 
your verdict must be for plaintiffs.” 

The objections to these mstructions require a considera- 
tion of two questions: lTirst, were the jury properly in- 
structed as to the character and degree of insanity neces- 
sary to suspend the operation of the statute? and, second, 
did the instructious correctly state the period of time dur- 
ing which the insauity of Irwin must have continued in 
order to prevent the ruuning of the statute? 

By instruction No. 8 the court attempted to define the 
insanity which, if found by the jury to have existed in 
Irwin, would defeat the prescriptive title of plaintiff in 
error. By it the jury were instructed that insanity “is a 
diseased condition of the mind, in which the person afflicted 
has not the right use of his reason, especially with refer- 
ence to certain subjects and duties.” For the purpose of 
determining the correctness of this definition as applicable 
to the facts and issues in the case at bar it will be necessary 
to make a brief examination of the law of insanity as ap- 
plied by the courts of this country. An examination of the 
reported cases shows that the issue of insanity most .fre- 
quently occurs in judicial proceedings as follows: First, in 
direct proceedings to procure the commitment of persons 
alleged to be insane; second, in suits affecting the validity 
of wills, where it is sought to show that the testator was 
not of disposing capacity; third, in criminal proceedings, 
where the defense pleaded is insanity and irresponsibility ; 
fourth, in suits to avoid contracts because of insanity; and 
fifth, in proceedings otherwise barred, where the plea is 
that he against whom the statute of limitations is pleaded 
comes within the enumerated exceptions because of insan- 
ity. The rule deducible from these cases is that for the 
purposes of judicial inquiry men are either sane or insane, 
and that such insanity is either total or partial. A total 
deprivation of sense, without Incid intervals, presents few 
legal difficulties. Such an unfortunate may be presumed 

39 
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never to be on an equality with the sane. The law, how- 
ever, distinctly recognizes that species of insanity where 
the subject is deprived of his reason but a portion of the 
time; or deprived of his reason, either temporarily or per- 
manently, only upon certain subjects. Instances of this 
character are not rare. They constitute the major portion, 
if not all, of the reported cases. Early in the history of 
English jurisprudence the courts did not make a distinc- 
- tion between different degrees of insanity. Insanity was 
regarded as a fixed term in law, having a certain meaning. 
If a man were insane on one subject, he was supposed to 
be insane on all subjects and for all purposes. In Ex parte 
Barnsley, 3 Atk. [Eng.], 172, Chancellor Hardwicke says: 
“Being ‘non compos,’ ‘of unsound mind,’ are certain terms 
in law, and import a total deprivation of sense. Weakness 
does not carry this idea along with it, but courts of law 
understand what is meant by ‘non compos, or ‘insane,’ as 
they are words of a determinate signification.” Perhaps 
one of the leading cases announcing this doctrine is the 
case of Waring v. Waring (1848), 6 Moore P. C. [Eng.], 
341. In that case it is said: “If the mind is unsound on 
one subject, provided that unsoundness is, at all times, 
existing upon that subject, it is erroneous to suppose such 
a mind is really sound on other subjects; it is only sound 
in appearance, for if the subject of the delusion be pre- 
sented to it, the unsoundness would be manifested by such 
a person believing in the suggestions of fancy, as if they 
were realities; any act, therefore, done by such person, 
however apparently rational that act may appear to be, is 
void, as it is the act of a morbid or unsound mind.” One 
of the leading cases announcing the modern doctrine is 
that of Smee v. Smee, 5 Prob. Div. [Eng.], 84, where it 
is said: “A man may be capable of transacting business 
of a complicated and important kind, involving the ex- 
ercise of considerable powers of intellect, and yet 
may be subject to delusions so as to be unfit to make 
a will. But if the delusions under which a man 
labors are such that they could not reasonably be sup- 
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posed to have affected the dispositions made by his will, the 
will would be valid.” The doctrine of the case last cited 
may be said to be the now-accepted doctrine of most juris- 
dictions in this country. In suits to avoid contracts and 
conveyances On the ground of insanity, it is the settled law 
. that the insanity must have entered into and induced the 
conveyance or contract; in other words, that it was not the 
act of the free and untrammeled mind, and that on account 
of the diseased condition of the mind, the person entered. 
into a contract or made a conveyance, which he would not 
have made had he been in possession of his reason. . Dewey 
v. Allgire, 37 Nebr.,6, 8; Staples v. Wellington,58 Me., 453 ; 
Concord v. Rumney, 45 N. H., 423, 427; Dean v. American 
Mutual Life Ins. Co.,4 Allen [Mass.], 96; Dennett v. Den- 
nett, 44 N. H., 531, 5387; Hovey v. Hobson, 55 Me., 256, 280; 
Hovey v. Chase, 52 Me., 804; Crowther v. Rowlandson, 27 
Cal., 376; Vitcomb v. Vantyle, 84 Tll., 371. In the case of 
wills, in most all jurisdictions, it is held that the insanity 
available for the purpose of invalidating the will must be — 
of a kind and degree that clearly affected the testator’s dis- 
‘position of his property, so that the disposition attempted 
to be made can not be said to have been that of the testator, 
but the result of mental disease. This doctrine is fully sus- 
tained by the following authorities: Gurdner v. Lambock, 
47 Ga., 183; Trish v. Newell, 62 It, 196; Yoe v. McCord, 
74 Ill., 33; Harvey v. Sullens’ Heirs, 56 Mo., 372; In re 
Cole’s Will, 49 Wis., 179; Benoist v. Murrin, 58 Mo., 307; 
American Scaman’s Friend Society v. Hopper. {3 Barb. 
[N. Y.], 625; Garrison v. Blanton, 48 Tex., 299; Kempsey 
v. McGinniss, 21 Mich., 123. In criminal proceedings, 
where the defense is insanity, the universally recognized 
rule is that, before the defendant can escape punishment, it 
must appear that the insanity induced the commission of 
the crime, and that the defendant, because of the diseased 
condition of his mind, could not understand the conse- 
quences or moral enormity of the act, or had not the power 
of resisting the impulse to commit the crime. Common- 
wealth v. Rogers, 7 Met. [Mass.], 500; State v. Geddis, 42 
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Ta., 264; State v. Huting, 21 Mo., 464; Bovard v. State, 30 
Miss., 600; Dejarnette v. Commonwealth, 75 Va., 867; Wa- 
ters v.. Connecticut Mutual Lafe Ins. Co., 2 Fed. Rep., 892. 
From an ‘examination of the authorities cited it appears 
that in cases involving the issue of insanity the courts hold 
that a person may be of unsound mind or insane upon one 
or more subjects and at the same time sane upon others, 
and that a person may be sane upon one or more subjects at 
times and insane upon the same subjects at other times. 
In the case of Riggs v. American Tract Society, 95 N. Y., 
508, the rule is announced that “one who is con- 
trolled by an insane delusion upon a certain subject, is as 
to that subject a person of unsound mind, although his rea- 
son as to other subjects may be unimpaired. This doc- 
trine has been expressly recognized by this court in the case 
of Thurman v. State, 32 Nebr., 224, 227, where it is said: 
“hat the law recognizes partial as well as general insan- 
ity; that a person may be insane upon one or more subjects, 
and sane as to others; that he may be laboring under a 
mental delusion upon some particular matter or regarding 
a particular person, and generally sane upon all other sub- 
jects.”’. 

There seems to be no valid reason why the rule regarding 
monomania or partial insanity should not be applied in the 
determination of questions involving the statute of limita- 
tions. The purpose of the law is to relieve only against 
that which is the direct offspring or result of insanity. The 
statute of limitations is said to be one of repose. It is en- 
acted, not for the benefit of the insane, but for the benefit 
of the general public. It is intended to subserve the laud- 
able purpose of staying the enforcement of stale claims, 
quieting the title of those long in possession of real estate, 
and promoting generally a prompt resort to the courts for 
the settlement of disputed rights. It is founded in wise and 
salutary public policy and should receive a liberal con- 
struction. Buswell, Limitations, sec. 6. This being the 
spirit and reason of the law, it is equally necessary that the 
statute be suspended in its operation against one under a 
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disability which effectually disqualifies him from taking 
the precautions necessary to escape its penalties. Dodge v. 
Cole, 97 Tl1., 338; Crowther v. Rowlandson, 27 Cal.,376. In 
harmony with the cases cited the rule would seem to be that 
in actions of ejectment brought by the heirs of one alleged 
to be insane against a defendant who pleads adverse pos- 
session, it devolves upon the heirs to show that the insanity 
“of their ancestor prevented him from understanding his 
rights, and that, owing to the diseased condition of his 
mind, he permitted others to assert ownership and acquire 
prescriptive title to his real estate; and that during the 
running of the staiute he had no lucid interval of sufficient 
duration to enable him understandingly to investigate his 
business affairs, and acquire knowledge of the fact of such 
adverse possession, and that it would ripen into a title in 
the occupant. In the case of Warlick v. Plonk, 108 N. Car., 
81, the supreme court of North Carolina held an instruc- 
tion without error, which charged the jury in a case similar 
to the one at bar, “that if the alleged insane person was so 
mentally diseaséd that he was unable to understand and 
assert his rights, that he did not possess sufficient mental 
capacity to know that he was the owner of the land, and 
that the defendant was in possession thereof asserting title 
thereto, and that such possession would destroy his rights, 
then he labored under such disability as would prevent 
the operation of the statute.” In our view of the case at 
bar, the material inquiry is, was the mind of John Irwin, 
between January 1, 1880, and June 18, 1884, in such a 
diseased condition that he did not understand that he 
owned the land in question, and that plaintiff in error was 
in adverse possession, and that such possession would de- 
prive him of his legal title to the premises unless he took 
steps to prevent such result. This is the question that 
plaintiff in error was entitled to have answered by the ver- 
dict of the jury, and the instructions should have so framed 
the issue that the verdict of the jury would have been an 
answer. 
The instruction does not correctly define insanity as ap- 
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plied to the case at bar, in that it does not limit the inquiry 
whether Irwin’s insanity, if shown to exist, affected the 
matter in controversy, that is, whether he was unable, by 
reason of his diseased mind, to protect and save his prop- 
erty. There is some testimony in the record tending to 
show that Irwin had an insane delusion as to damages sus- 
tained by reason of the impressment of one of his horses 

at the time of an Indian outbreak. There is some evidence 
of other delusions. Under the instructions given, the jury 
might have found that upon one of these subjects he was 
hopelessly insane, and did not have control of his reasoning 
faculties; and, if such fact was found, then under the in- 
structions they could very properly have found for defend- 


- ants in error, notwithstanding the evidence might clearly 


have disclosed that he knew he owned the land in contro- 
versy, that plaintiff in error was in possession, and that in 
the course of time he would acquire title by adverse pos- 
session, unless proceedings were instituted to eject 
him. There are many reasons besides insanity why 
Irwin might have chosen not to proceed for the recovery of 
the land,—his opinion that it was valueless, or that the 
cost of proceeding would not be compensated by the recov- 
ery of the property. It does not follow as a legal conclu- 
sion that because Irwin was insane upon certain subjects 
and duties he was also insane with reference to his property 
rights involved in this action; and whether or not he was 
is a question for the determination of the jury, and, under 
the instructions given, they can not be said to have deter- 
mined it. In Young v. Stevens, 48 N. H.,133,136,it is said: 
“The question, then, in cases where incapacity to contract 
from defect of mind is alleged, is not whether a person’s 
mind is impaired, nor whether he is afflicted by any par- 
ticular form of insanity, but whether the powers of his 
mind have been so far affected by his disease as to render 
him incapable of transacting business like that in ques- 
tion.” It is true that in a subsequent instruction the court 
told the jury they might consider “whether or not he al- 
lowed valuable property to be taken away from him with- 


VOL. 63] JANUARY TERM, 1902. BSL 


Clarke v. Irwin. 


out taking precautions to protect the same”; but such pe- 
culiarity, together with several others quite different in 
character, was, with all the other facts and circumstances 
shown on the trial, to be considered by them for the pur- 
pose of deciding “the question whether or not John Irwin 
was insane under the issues and instructions in this case.” 
But it is not possible to tell whether the issue of insanity, 
as framed by the court, was decided by the jury in favor 
of defendants in error because they found that Irwin al- 
lowed valuable property to be taken away from him, etc., 
as the result of insanity, or because of other and essentially 
different delusions, which, under the law, may have co- 
existed with sufficient mind to accumulate property and 
assert title thereto as against anyone who might claim it 
adversely. Thus the.material question for determination 
was subordinated, and placed among the other delusions, 
in themselves not sufficient to suspend the statute, but 
nevertheless competent for the jury to consider for the pur- 
pose of aiding them in forming an intelligent judgment 
upon the principal question. 

Jt is not necessary to examine the other instructions 
given, further than to say that instruction No. 9 is open to 
the objection that it gives undue prominence to portions of 
the evidence. The evidence of monomania upon other sub- 
jects than that directly affecting the controversy is doubt- 
less competent within limits. The rule is announced in 
Rouch v. Zehring, 59 Pa. St., 74, as follows: “On the ques- 
tion of capacity a wide scope is allowable, that the jury 
may possess the materials to form an intelligent judgment.” 
In Bower v. Bower, 142 Ind., 194, the court said: “Evi- 
dence that a testator, for several years before his death, did 
not make out his own tax lists, but that they were made out 
and sworn to by his son, is admissible on the question of 
the testator’s testamentary capacity.” But an instruction 
should not call the attention of the jury to any portion of 
the evidence, unless it undertakes to set out and give equal 
prominence to all the evidence in the case. 

The instructions, taken together, do not present to the 
jury for their determination the material issues in the case. 
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Plaintiff in error assigns as error the refusal of certain 
instructions requested by him. It is sufficient to say that 
they are for the most part based upon the theory that, to 
defeat the statute, Irwin’s insanity must have been such as 
amounted to a total want of understanding, or a total dep- 
vivation of sense and reason, or, at least, that he did not 
possess sufficient mental capacity to understand and trans- 
act the ordinary business affairs of life. These instructions, 
as we have seen, do not correctly state the law. We can 
conceive of a man able to understand and transact tlie ordi- 
nary business affairs of life, and yet be so insane upon the 
question of the power of the government to tax property, 
and upon the power of others to acquire title to his prop- 
erty by adverse possession, as to be entitled to the benefits 
of the statute. The offer of these instructions seems to have 
been based upon a doctrine claimed by counsel to have been 
discovered in Witte v. Gilbert, 10 Nebr., 539. ‘The case does 
not announce the doctrine contended for. The only law in 
the case is that announced in the second syllabus, which is 
as follows: “The words ‘unsound mind’ are used in the 
statute in the same sense as the word ‘insane.’” In the 
body of the opinion the learned chief justice made use of 
the following language: “The words are used in the statute 
in the same sense as ‘insane.’ Being ‘non compos’—of un- 
sound mind,’ are certain terms in the law, and import a 
total deprivation of sense,”’—citing Ex parte Barnsley, 
3 Atk. [Eng.], 172, and Mulloy v. Ingalls, 4 Nebr., 115. It 
will be noticed that the purpose of the chief justice in using 
the language quoted was to make clear the distinction that 
is everywhere recognized by the courts between insanity 
and mere imbecility or weakness of mind, however great. 
In He parte Barnsley Lord Hardwicke said that a return 
that he is lwnaticus, or non compos, means the same as un- 
sound mind. And the purpose is made more apparent by 
a reference to Mulloy v. Ingalls, supra. This court, in the 
case of Dewey v. Allgire, 37 Nebr., 6, speaking through 
IRVINE, C., in considering this question, and discuss- 
iug the meaning of Mulloy v. Ingalls, said: “We think, 
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however, that counsel for appellants have somewhat mis- 
taken the true import of the language used in these cases. 
It is very clear that the courts have never meant by such 
language that a deed will not be set aside unless the 
grantor, at the time of its execution, showed an absolute 
want of reason and understanding in every particular. It 
has been repeatedly held that the deed of one afflicted with 
monomania may be set aside where the execution of the 
deed vas induced by the disease. The rule, in fact, means 
this: That one in the possession of his normal faculties, 
and not afflicted with idiocy or actual insanity, may not, in 
the absence of fraud, avoid his deed, even though he be of 
inferior intellectual capacity; that the law will not under- 
take to discriminate between strong and weak minds, ex- 
cept to consider weakness of mind in connection with evi- 
dence of fraud; that the line is drawn at actual insanity 
inducing to the conveyance—insanity as distinguished 
from mere weakness of mind unaccompanied by mental 
disease overthrowing the reason.” It follows, therefore, 
that these instructions should not have been given. 

Again, it is contended by plaintiff in error that the court 
erred in refusing the following requested instructions: 
“You are instructed that in order to defeat the title of the | 
defendant the plaintiffs must prove by a preponderance of 
the evidence that John Irwin was insane within the mean- 
ing of the law as defined by the court continuously from the 
1st day of January, 1880, to June 18, 1884, without any 
lucid interval of sufficient duration for him to understand- 
ingly investigate his business affairs.” Plaintiff in error 
was entitled to have the issue confined between the dates 
mentioned. Any evidence of insanity of Irwin before or 
after the period mentioned would be wholly immaterial, 
except in so far as it would be'valuable and was properly 
admitted in aiding the jury to determine whether or not, he 
was insane between the dates mentioned. If the court, in 
the instructions given on its own motion, had correctly 
defined insanity as applicable to the facts in the case at 
bar, this instruction would have been apt, and would have 
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materially assisted the jury in arriving at a correct ver- 
dict. It should have been given. 

Having reached a conclusion which requires that the 
judgment of the trial court be reversed, it is not necessary 
to determine whether the evidence supports the verdict. It 
follows from what has been said that the judgment should 
be reversed, and a new trial granted. 


Hastines and Day, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


REVERSED. 


Nore.—As to competency of opinion of non-expert expressed out- 
side of court room, when such expression was a part of the transac- 


tion upon which the witness’s.opinion was based, see Guiteau’s Trial, 
Part I., pp. 444-447.— REPORTER. 


JoHN Stuart & CoMPANY, LIMITED, APPELLANT, V. ALBERT 
J. STONEBRAKER ET AL, APPELLEES.. 


FILeD JANUARY 8, 1902. No. 10,054. ze 
Commnissioner’s opinion, Department No. 1. 


1. Promissory Note: PuRcnasER: AGENCY. Where one purchasing a 
note constitutes his assignor, who is the original payee named 
therein, his agent for the collection of both interest and prin- 
cipal, and such agent, in the exercise of such authorjty, does 
collect both interest and principal, the holder can not, after 
his agent’s failure to account, repudiate such agency, stand 
upon his rights as a bona-fide holder for value, and collect a 
second time from the maker, although the latter has paid the 
agent in the belief that he was still the holder of the note. 


2. Payment: Estorprn: Satisraction. If the maker pay other than 
the rightful owner of the note, he can not rely on facts un- 
known to him, and not influencing his action, as an estoppel; 
but, if the money has reached the hands of an agent authorized 


to collect for the. holder, such payment will be held a satisfac- 
tion of the debt. 


3. Evidence: Finpine. Held, That the finding of the trial court that 
the maker paid to the authorized agent of the holder is sus- 
tained by the evidence. 
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APPEAL from the district court for Antelope county. 
Heard below before ROBINSON, J. Affirmed. 


Charles Riley and C. C. Flansburg, for appellant. 
N. D. Jackson, contra. 


KIRKPATRICK, C. 


This is a suit brought in the district court of Antelope 
county by appellant to foreclose a mortgage for the sum of 
$400, dated October 31, 1887, and.due November 1, 1892, 
executed by appellees A. J. Stonebraker and wife to the 
Globe Investment Company of Boston, Massachusetts. The 
petition is in the usual form; alleges the execution of the 
note and mortgage to the investment company ; that the in- 
vestment company, before maturity, sold.the same to ap- 
pellant; that no action at law had been commenced; that 
the note and mortgage had not been paid; and prayed fore- 
closure. Appellees answered, admitting the execution of 
the note and mortgage, and that the same had been sold to 
appellant; and alleged payment of all coupons, and of the 
principal of the note and mortgage to the Globe Investment 
Company, at Boston, where the note was payable, at ma- 
turity, in good.faith, and without any knowledge that the 
investment company was not the owner of the note and 
mortgage. Trial was had to the district court, which re 
sulted in a finding and judgment that the note and mort- 
gage had been paid and satisfied, from which judgment ap- 
pellant brings the case to this court for review upon ap- 


The facts disclosed by the evidence, briefly stated, are as 
follows: On October 31, 1887, appellees executed the note 
and mortgage in suit to the Globe Investment Company, a 
corporation, located and doing business at Boston, Massa- 
chusetts. Soon after receiving this note and mortgage, the 
Globe Investment Company sold them to appellant. Appel- 
. lant afterwards sold them to some other party, whose name, 
so far as the record is concerned, is not disclosed. After- 
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wards, and long before the maturity of the note and mort- 
gage, appellant repurchased them, and was the owner at 
the time payment was made. No assignment of the mort- 
gage was ever placed of record in Antelope county. Ap- 
pellees paid the coupons from time to time as they matured, . 
by direction of the Globe Investment Company, to its Kan- 
sas City office, and received the coupons shortly after such 
payments. In the latter part of October, 1892, and a few 
days before the maturity of the loan, appellees procured a 
draft for $414, being the amount of the principal debt and 
the last coupon maturing, and paid the same to the Kansas 
City office of the investment company. Appellees received 
a receipt for this payment, and also the last coupon, and 
some time later received a release of the mortgage, which 
was duly placed of record in Antelope county. The Kansas 
City office notified the investment company at Boston of 
the payment of this loan in full, and the books of the invest- 
ment conipany at Boston show the loan paid. Stuart & Co., 
Limited, about the time of the maturity of the note and 
mortgage, acknowledged receipt of the $14 in payment of 
the last coupon. It seems the investment company, after 
collecting the $414, retained the principal and remitted the 
$14 to appellant. It is disclosed by the record that the in- 
vestment company entered into an arrangement with ap- 
pellant by which appellant purchased and negotiated a 
jarge number of farm mortgages from the investment com- 
pany, the amount aggregating about $1,500,000. It pur- 
chased and negotiated this paper under an agreement by 
the terms of which the investment company paid appellant 
in cash a two per cent. commission on all loans purchased 
or negotiated in Europe by appellant, and, in addition, the 
investment company agreed and undertook to look after all 
these loans, collect both principal and interest, look after 
the insurance when the same expired and foreclose the mort- 
gages when in the judgment of the officers of the investment 
_ company such action was necessary. All of this work, with 
the exception of the foreclosure of mortgages, was done by 
the investment company free of expense to appellant. The 


ari 
on 
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testimony very clearly establishes this arrangement. From 
the mass of testimony intreduced in the case we quote the 
following, from the testimony of J. Lowell Moore, one of 
the officers of the investment company: 

Q. You had negotiated the loans, and you undertook to - 
give them such care as you thought they needed, and out 
of that care the practice of looking after them came. Is 
that correct? 

A. The company’s whole business was based on the un- 
derstanding and agreement that it should take care of the 
loans and make all collections. It could not have sold any 
loans if its clients had been obliged to collect from the 
western borrowers, or look after the distant securities. 
Neither could a company guarantee and advance payments 
if it did not control collections and the securities. The 
company published its agreement to collect and care for the 
securities, and every investor expected it to do so. 

R. Heaton Smith, one of the managing directors of the 
appellant, testified upon this question as follows: 

Q. What agreement did the plaintiff have with the Globe 
Investment Company about the collection of the principal 
and interest of the loans represented by the notes and mort- 
gages purchased by the plaintiff of the Globe Investment 
Company, or sold by the plaintiff for the Globe Investment. 
Company? 

A. There was no agreement, in the sense of a binding 
legal agreement on the subject. I understood that the 
Globe Investment Company would, and they did in fact, 
collect principal and interest without charge or expense to 
the purchaser, acting, in so doing, as the agents of the mort- 
gagors, whose payments to them included the work of re- 
ceiving and distributing principal and interest. 

The latter part of the answer of the witness Smith quoted 
is a conclusion of the witness to the effect that the invest- 
ment company, in making the collection of principal and 
interest, acted as agents of the mortgagors. .The trial 
court, from all the evidence in the case, found that the in- 
vestment company was acting as agent for the appellant 
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in these collections, and such finding seems to be abun- 
dantly supported by the evidence. It is further disclosed by 
the evidence that appellant was an owner of stock in the 
corporation known as the Globe Investment company; that’ 
the officers of appellant visited the office of the investment 
company, had access to and inspected its books, ard had 
thorough and complete knowledge of its mode of doing busi- 
ness, and knew that it was collecting both principal and 
interest of loans negotiated by it, and in all other respects 
was treating the loans as though it still owned them. By 
permitting the Globe Investment Company to have such 
charge of the loans, it constituted the investment company 
its agent in making the collections, and in this case the 
record discloses that the investment company was author- 
ized to collect both principal and interest; and, this being 
true, the payment by appellees to such agent must be held 
to be payment to the principal, and result in the satisfac- 
tion of the note and mortgage. 

It is contended by counsel for appellant that, inasmuch 
as appellees dealt with the investment company, and made 
payments to it, believing that it was still the owner of the 
note and mortgage, appellecs can not be protected in such 
payment. This proposition would undoubtedly be tenable 
if payment had been made to some person not authorized to 
receive it. But the rule has no application to the case at 
bar. In this case the money came into the hands of the 
person duly authorized to receive it, and whether appellees 
dealt with the investment company as the owner or as 
agent of another is wholly immaterial. This rule is not 
violative of the rights of a bona-fide holder for value, and 
is fully sustained by the reasoning in the case of Hachange 
Nat. Bank v. Johnson, 30 Fed. Rep., 588, wherein it is 
said: “If the maker pay other than the rightful owner of 
the note, he can not rely on facts unknown to him, and not 
influencing his action, as an estoppel, but if the facts be of 
a character that establish an agency for collection, that is 
a defense against repayment.” 

It follows from what has been said that the judgment of 


Vor. 63] JANUARY TERM, 1902. 559 


Hartford Fire Ins, Co. v. Landfare. 


the trial court in finding that the note and mortgage in suit 
had been paid is fully sustained, is right, and it is therefore 
recommended that the same be in all respects affirmed. 


Hastines and Day, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the trial court is 
AFFIRMED. 


HARTFORD FIRE INSURANCE COMPANY Y. HARVEY JLAND- 
FARE ET AL. 


FmreD JANUARY 8, 1902. No. 9,881. 
Commissioner’s opinion, Department No. 2. 


i. Insurance: Policy: WAIVER: PLEADING: REPLY. In an action upon 
a policy of fire insurance, if the answer pleads a forfeiture of 
the policy by breaches of its conditions against incumbrances 
existing at the date of the policy, which are set out in full in 
the answer, a reply which alleges “that the defendant was and 
at all times in the petition and answer named fully advised of 
the facts set out in the answer as to the incumbrances on the 
property so far as the same are in said answer truly alleged,” 
is a sufficient plea of waiver of such incumbrances as against 
objection thereto first made in this court. 


: An agent can not by oral contract with 
the insured waive the express terms of the policy of insurance, 
when the policy provides that “no officer, agent, or representa- 
tive of the company shall be held to have waived any of the 
terms and conditions of this policy, unless such waiver shall be 
indorsed hereon in writing”; but the.company may by its con- 
duct waive a forfeiture when it has notice of the breach of 
condition upon which such forfeiture is based, and notice to the 
agent is notice to the company. Such waiver need not be in 
writing. 


: ForFEIroRE: WAIVER. Forfeiture of a policy of insurance 
is waived when the insurer, being informed of the facts on 
which forfeiture is based, thereafter continues to treat the con- 
tract as binding, and induces the insured to act in that belief. 


3. 


4, Answer: ALLEGATION OF INCUMBRANCE: REPLY: ADMISSION: GEN- 
ERAL DENIAL: BuRDEN oF Proor. The allegation of an incum- 
brance on the property in an answer in an action on a fire 
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insurance policy is not admitted by the allegation in reply “that 
the defendant was and ai all times in said petition and answer 
named fully advised of the facts set out in the answer as to the 
incumbrances on said property, so far as the same are in said 
answer truly alleged”; and there being also a general denial 
in the reply, the burden is upon défendant to prove the exist- 
ence of such incumbrance. 


5. Fire Policy. The provision in a policy of fire insurance that the 
loss is payable “sixty days after due notice and satisfactory 
proofs of the same are made by the assured and received at 
their office in Chicago,” is waived by such action of the company 
as waives proof of loss, and in such case interest should be com- 
puted from the date of the loss. 


Error from the district court for Douglas county. 
Tried below before Dickinson, J. Affirmed. 


Eleazer Wakeley and Arthur C. Wakeley, for plaintiff 
in error, 


Hall & McVulioch, contra. 


SEDGWICK, C. 


This action was begun in the district court of Douglas 
county upon a policy of insurance, for the sum of $1,750. 
It is alleged in the petition that the defendant, plaintiff in 
error, in consideration of $52.50 premium, executed and 
delivered to the plaintiff, Harvey Landfare, its policy of 
insurance on the 16th day of October, 1888, whereby it 
agreed tu, and did, insure the said Harvey Landfare to the 
amount of $1,750, for the term of one year, on his factory 
building; that the policy stipulated that the loss, if any, 
was first payable to John Wendell, as his interest might 
appear; that on the 3d day of May, 1889, the building was 
totally destroyed by fire; that proofs of loss were duly 
presented; that the property insured was of the value of ° 
$5,000, and that Wendell held a mortgage on the property 
to the amount of more than $5,000,—and asked for judg- 
ment for $1,750 and interest from the 3d day of May, 1889. 
By a stipulation of the parties, a copy of the policy of in- 
surance was attached to the petition. The answer admits 
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the insurance of the property as alleged,and the destruction 
thereof by fire, and alleges that the proof of loss furnished 
was defective and insufficient; and it then sets out certain 
conditions of the policy and alleges that these conditions 
were violated, and the policy therefore void. The reply 
denies each and every allegation in the answer, except such 
as are expressly admitted in the petition or in the reply. 
It. then alleges that defendant was, at all times in the peti- 
tion and answer named, fully advised of the facts set out 
in the answer as to the incumbrances on the property, so 
far as the same are in said answer truly alleged, and al- 
leges that, when plaintiffs claimed an insurance and made 
their proofs of loss, they fully advised the defendant of the 
facts in that regard, and that thereafter the defendant, in 
August and September, prepared other proofs of loss to 
be executed by the plaintiffs, and delivered the same to 
the plaintiffs to be signed; that these proofs of loss were 
untrue and false, and not within the terms of the policy, 
and that the plaintiffs, having already executed proper 
proofs, declined to sign the proofs so prepared by the de- 
fendant, and proposed to defendant to change the same to 
correspond to the fact, to which change the defendant con- 
sented; but subsequently, and while the negotiations re- 
specting the same were pending, the defendant refused to 
further negotiate, and denied all liability, and declared 
that the defendant was not liable for any loss under said 
policy; and that during all the times set forth in the reply 
the defendant had full knowledge of all the facts alleged 
in the answer, and was advised of the same and took and 
received the instruments made in the case and prepared 
proofs of loss thereunder, and did every act and thing in 
connection with said insurance with full knowledge of all 
the facts. ‘The cause was tried to a jury with verdict and 
judgment for plaintiffs, and the defendant brings the case 
here upon. procecdings in error. 

It is insisted that the allegations of the reply are not 
sufficient to avoid the defense set up in the answer, and 
this contention is predicated upon the proposition that 

40 
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there is no sufficient plea of waiver in the reply. The 
plaintiff, in order to avail himself of the waiver of the con- 
ditions of the policy, must plead such waiver. Phenix Ins. 
Co. v. Bachelder, 32 Nebr., 490; Burlington Ins. Co. v. 
Campbell, 42 Nebr., 208. But the reply alleges that the 
defendant was, at all times in the petition and answer 
named, fully advised of the facts set out in the answer as 
to the incumbrances on the property, so far as the same 
are in said answer truly alleged. This is an allegation that 
when the insurance was taken the company knew the con- 
dition of the property. The case was tried throughout upon 
the theory that the question of the waiver of forfeiture was 
one of the main issues of the case. The defendant re 
quested an instruction submitting that question to the jury, 
which was given by the court. Under these circumstances 
the defendant can not now, for the first time, object that 
the reply was not sufficient to tender this issue. 

It is next contended that the evidence was not sufficient 
to warrant a finding of waiver, and this contention is 
founded upon the proposition that under the provisions of 
the policy there could be no waiver of a breach of forfeiture, 
except in writing indorsed on the policy. The policy con- 
tained a provision to this effect. It is not doubted that 
this provision of the policy is binding upon the parties. 
The agent has no authority to make an oral contract with 
the insured waiving the express terms of the policy. But 
that is not the question involved here. The fact of the ex- 
istence of the incumbrances upon the property, if unknown 
to the company at the time of writing the insurance, would 
render the policy voidable at the option of the company, 
and so changes in the title to the property after the insur- 
ance was effected would also render the policy voidable; 
but the right to declare this forfeiture can be waived by the 
company, and notice of breaches of the provisions of the 
policy given to the agent is notice to the company. Lagle 
Fire Ins. Co. v. Globe Loan & Trust Co., 44 Nebr., 380; 
Home Fire Ins. Co. v. Bernstein, 55 Nebr., 260. Some of 
the language of the opinion in German Ins. Co. v. Heiduk, 
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30 Nebr., 288, must be understood as modified in these 
later cases. The question of notice to the company was 
submitted to the jury by an instruction requested by the 
defendant, and the evidence is sufficient to support the 
findings of the jury in that regard. 

It is next contended that there was nothing in the con- 
duct of the company sufficient to constitute an “estoppel.” 
The fire occurred on the 3d of May, 1889. On the 6th of 
May the company’s adjuster was in Omaha to investigate 
the loss. The plaintiff’s attorney instructed him to go on 
and make an investigation, and he would then see him. 
The adjuster ascertained that the building was a total 
loss, and employed contractors to make estimates of the 
value of the building, and then left Omaha telling the 
contractor to leave his estimates, when made, with the 
company’s local agent. About a month later the adjuster 
returned to Omaha and neceived his estimates, but had no 
conversation with plaintiff or his attorney. On the 238d 
day of August the plaintiff’s attorney wrote the company 
at Chicago, calling attention to the proofs of loss which 
had been sent in some time before, and stating that noth- 
ing had been heard from the company with respect to the 
proofs nor in regard to paying the loss, and asked the 
company to say whether it would pay the same. To this 
letter the adjuster answered, saying that he would be in 
Omaha within the next two weeks. The plaintiff’s attor- 
ney immediately wrote him that they did not desire to 
wait two weeks, unless he would inform them whether he 
intended to adjust the loss or to contest it. About ten 
days later the adjuster came to Omaha again and had a 
personal inter ‘iew with plaintiff's attorney, and gave the 
attorney blanks for making new proofs of loss, and saying 
that “on return of proofs of loss, we will talk settlement.” 
On the 1st of October the adjuster was informed that 
plaintiff would not,make the proofs of loss furnished by 
the adjuster, as they contained statements that there were 
no incumbrances upon the property at the time of making 
the policy, and plaintiff insisted that the company knew 
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of these incumbrances; but the adjuster was informed that 
plaintiff was ready to sign the proofs, with the exception 
of these statements in regard to the incumbrances, and 
the adjuster was asked definitely whether these statements: 
should be stricken out and the proofs completed. On the 
12th of October he replied, stating that the company was 
entitled to full explanation, and asked that the proof be 
made “to give a true and correct history of the condition 
of the property,” and also asked to be furnished with a 
copy of the clause under which losses are made payable 
to mortgagees; but no definite statement as to whether 
the payment of the loss would be contested,on the ground 
of the incumbrances. On the 8th of November plaintiff’s 
attorney wrote the adjuster, stating, “You desire him 
[plaintiff] to state in your proof of loss, as you have it, 
that there have been no levies on the property. There 
were levies made on the property as we all know. He will 
not swear to what is not true.” And then saying, if “you 
think that the levy on the property, which certainly does 
exist, makes a difference, you can say so to me and can 
refuse to carry out your settlement. * * * Please let 
me know promptly.” A few days after this the adjuster 
was in Omaha, and being told again the objection that 
plaintiff made to executing the proofs of loss, said: “Very 
well, we want to know them all [the incumbrances], put 
them in then, let them be in,—what is not in there.” But 
still there was no definite statement that the company 
would refuse to pay the loss on account of these incum- 
brances. It is insisted by the defendant that during this 
time the only information Stawitz, the adjuster, had with 
respect to the concition of the property as to liens and in- 
cumbrances was that in addition to the Wendell mortgage, 
which was mentioned in the policy, there was a mechanic’s 
lien in the sum of $100 or $150; but it was insisted by the 
plaintiff that the company had notice of incumbrances at 
the time the policy was issued, and had notice of all other 
matters alleged in the answer as they occurred from time 
to time, and this question was submitted to the jury. They 
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must have found in accordance with the plaintiff’s conten- 
tion. If, then, the company, during ail these negotiations, 
had notice of these violations of the conditions of the pol- 
icy, and failed to insist upon a forfeiture of the policy on 
account thereof, it certainly can not be said that there was 
not sufficient evidence to justify the finding of the jury in 
that regard. : 

It is also urged that “setting up a waiver of the benefit 
of facts pleaded by the opposing party constitutes an ad- 
mission of the truth of facts so pleaded,” and that as the 
answer alleged that the plaintiff’s title in the property was 
conditional, and was also incumbered by a mortgage for 
$11,700 to one Sautter, and the reply pleads that these 
matters were waived, this constitutes an admission of this 
ground for forfeiture, and that there is no proof in the rec- 
ord that defendant had notice of these matters until after 
suit was begun; but this contention is without merit, for 
several reasons. That the policy of insurance was exe- 
cuted and delivered to plaintiff, is admitted in the answer. 
This recites that the plaintiff is the owner of the property, 
and is sufficient prima facie evidence of that fact. Amer- 
ican Fire Ins. Co. v. Landfare, 56 Nebr., 482. Also plain- 
tiff’s deed from the carriage cofmpany was received in evi- 
dence. And, moreover, the reply does not specifically 
plead these matters as waived, but alleges “that the de- 
fendant was and at all times in said petition and answer 
named fully advised of the facts set out in the answer as 
to the incumbrances on said property, so far as the same 
are in said answer truly alleged”; and contains a general 
denial of the allegations of the answer. If this reply was 
defective, there was no objection made to it, and the issues 
were tried upon the theory that the allegations of the an- 
swer ag to incumbrances were denied. The defendant un- 
dertook to prove these incumbrances, and offered a large 
volume of evidence showing the incumbrances in detail, 
put no evidence in regard to the mortgage to Sautter, nor 
in regard to plaintiffs title to the premises, so that the 
allegations of defendant’s answer in regard to these mat- 
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ters are not sustained by the evidence. These suggestions 
aisu dispose of the defendant’s objections to the sixth, 
eighth, fifteenth and sixteenth instructions given by the 
court o1 its own motion. The defendant could not claim 
a forfeiture on the ground of the conditional nature of the 
plaintiff’s title, nor on the ground of the Sautter mortgage, 
since there was no proof supporting its allegations in re- 
gard thereto, and it was proper for the court to eliminate 
those questions from the consideration of the jury. 

The defendant asked the trial court to instruct the jury 
as follows: “No alleged waiver of any conditiom or pro- 
vision of the policy would prevent the defendant from in- 
sisting that it was void unless the party insured acted to 
his own prejudice upon the faith of such waiver,”—which 
was refused, and this ruling, it is insisted, was erroneous. 
It is probably true that the request, rightly understood, 
correctly states the law; but it may well be doubted 
whether if given in this case without explanation, it might 
not have been misleading to the jury. To constitute a 
waiver of the provisions of a policy of insurance providing 
for forfeiture, the acts relied upon need not be tended with 
such equitable circumstances as would be required to con- 
stitute an estoppel. It is not necessary that the party be 
induced by the acts in question to change his position in 
any manner with reference to the subject of the negotia- 
tion, even when the acts are done after the forfeiture oc- 
curs. Billings v. German Ins. Co., 34 Nebr., 502, Hollis 
v. State Ins. Co., 65 Ta., 454, 21 N. W. Rep., 774. The in- 
structions given were quite exhaustive, and in the fifteenth . 
instruction given by the court on its own motion the jury 
was told that if the defendant, with full knowledge of the 
facts, neglected to declare its intention of insisting on the 
forfeiture, but by its acts recognized and treated the policy 
as a valid and subsisting contract between it and the plain- 
tiffs, and induced them to act in that belief, it will be 
deemed to have waived such forfeiture. Under the facts 
as disclosed by the evidence in this case, the plaintiffs ne- 
gotiated with the defendant during six months; and, with- 
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out doubt, if the jury believed from the evidence that dur- 
ing these negotiations the defendant induced the plaintiff 
to act in the belief that the policy was valid, by recogniz- 
ing and so treating the policy, then it must follow that the 
provisions of the policy relied upon must be considered as 
waived by the company. We think that this fifteenth in- 
struction correctly stated the law to the jury, and that it 
contained every essential element that the defendant was 
entitled to have embraced therein; and the failure of the 
court to state the converse of the proposition contained in 
this instruction is not, in the condition of the evidence in 
this case, reversible error. Complaint is made that the 
court refused to give the eighth instruction requested by 
the defendant; but this instruction was, in substance, 
given by the court on its own motion, and the objection is 
without merit. The court was asked to instruct the jury 
that there was a change in the possession of the property in- 
sured which rendered the policy void, but we think that, 
under the evidence, this was a question of fact for the jury, 
and was properly submitted. There are numerous assign- 
ments of error upon the rulings of the court in receiving 
and excluding evidence, but we do not find any substantial 
error that calls for a reversal of the judgment. The jury 
were instructed that, if they found for the plaintiff, their 
verdict should be for $1,750, with interest from date of the 
fire. The policy provided that the loss was payable sixty 
days after due notice and satisfactory proofs of the same 
are made by the assured, and received at their office in Chi- 
cago. It is insisted that under this provision interest 
should not be computed from the date of the fire, but from 
sixty days thereafter. In Star Union Lumber Co. v. Fin- 
ney, 35 Nebr., 214, it was held that such provision in a pol- 
icy is merely a provision that during the time stated the 
company shall not be liable for costs, and that it may be 
waived. In Home Fire Ins. Co. v. Fallon, 45 Nebr., 554, 
it was held that when an insurance company, either before 
suit or by answer in the action, denies that the policy was 
in force when the loss occurred, it can not avail itself of a 
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provision, such as the one under consideration. If the fur- 
nishing of proofs of loss is waived by the company, this 
provision in a policy must necessarily be waived, as it 
furnishes no basis upon which to compute interest. We 
think, therefore, the rule adopted by the trial court was 
correct. 

It is therefore recommenced that the judgment of the 
district court be affirmed. 


OLDHAM and Pounp, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


W. H. H. Dunn v. Davin I. BUSHNELL ET AL. 
FILED JANUARY 8, 1902. No. 10,810. 
Commissioner’s opinion, Department No. 2. 


1, Cumulative Instructions. It is not error for the trial court to 
refuse instructions requested when every principle involved in 
the requested instructions is fairly and fully given by the court 
on its own motion. 


w 


Warranty: SEED: MEasuRE oF DaMaGEs. Where seed is purchased 
on a warranty that it is of a certain kind and quality, and such 
seed proves to be of an inferior kind and quality, and is planted 
without the knowledge of its inferior quality, the value of a 
crop such as should have been produced by the seed if it had 
conformed to the warranty, deducting the expense of raising 
the crop and the value of the one in fact raised, is a proper 
measure of damage for the breach of such warranty. 


Where seed is purchased on a warranty as 
to its kind and quality, and the purchaser of such seed discovers 
that it is of an inferior quality to that warranted, he may re- 
tain the seed and recover as damages the difference between 
the purchase price of the seed as warranted and the market 
price of the seed which he actually received. 


» 


Case Distinguished. Olirer v. Hawlev. 5 Nebr., 439. distinguished. 


Error from the district court for Lancaster county. 
Tried below before Houmss, J. Reversed. 
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Tibbets Bros., Morey & Anderson, for plaintiff in error. 
Doyle & Berge, contra. 


OLDHAM, C. 


The plaintiff in the lower court sued the defendant on 
2 promissory note. The defendant answered, admitting 
the execution and delivery of the note, and alleging that 
it was given in part. payment of the purchase price of a 
quantity of hemp-seed purchased from the plaintiff. He 
alleged that the hemp-seed was warranted by the plaintiff 
to be first-class hemp-seed, equal in quality to first-class 
Kentucky hemp-seed, and seed which would, under proper 
conditions, raise a first-class crop of hemp. He also al- 
leges that he relied solely on the warranty of the plaintiff 
in the purchase of the seed; that the seed was of an in- 
ferior quality; that it was sowed and the crop was culti- 
vated in a good and husbandlike manner, and that, be- 
cause of the inferior quality of the,seed, he raised less than 
a half crop of hemp from the land sowed with the seed 
purchased from the plaintiff, and prayed damages on his 
counter-claim for the difference in the price of the crop 
raised from the seed sold him by plaintiff, and the price of 
a crop which would have been raised from seed of the qual- 
ity which he alleged was warranted to him by the plaintiff. - 
Plaintiff replied to this answer by a general denial. A 
trial was had to a jury. Plaintiff recovered judgment for | 
his note and interest, and defendant brings error to this 
court. 

Plaintiff in error, who will be herein designated as the 
defendant, alleges error, in the trial of the cause in the 
court below im the exclusion of evidence and in the refus- 
ing and giving of instructions. An examination of the 
record leads us to the conclusion that there was no preju- 
dicial error committed by the trial court in the exclusion 
of evidence, and although some of the instructions re- 
quested by the defendant and refused by the court con- 
tained correct propositions of law, we do not think that 


ct 
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the trial court erred in their refusal, for the reasons that 
the principles announced in each one of the refused in- 
structions were fairly and fully embodied in the instruc- 
tions given by the court on its own motion. 

The objection urged against the sixth paragraph of in- 
structious given by the court on its own motion presents 
a more serious question and one which requires a careful 
perusal of the evidence and pleadings in determining 
whether or not it was warranted under the issues in this 
case. The instruction is as follows: ‘6. If on the other 
hand you find and believe from the evidence that the de- 
fendant had knowledge of the inferior character of the 
seed before the same was sown, in event you believe the 
same was inferior, but notwithstanding such knowledge 
retained the same and used it for the purpose for which it 
was purchased, then and in that event he could not recover 
on his counter-claim in this case, but would be deemed in 
law to have waived his right to rely upon the representa- 
tions of the plaintiff, in event you find any were so made, 
and the plaintiff would be entitled to recover the full 
amount of the note syed on together with interest from 
the date thereof.” The first question to be determined 
with reference to this instruction is as to whether it is 
supported by the evidence offered and the pleadings filed 
in this case. The next question is as to whether this in- 
struction is a correct abstract declaration of the law as 
applicable to the issues involved herein. 

The evidence offered by the defendant all tended to show 
that he had uo knowledge of the alleged inferior quality 
of the seed until after the maturity of the crop grown from 
it, and that he bought it relying solely on the representa- 
tions of the plaintiff that it was first-class seed in all re- 
spects, and equal to first-class Kentucky hemp-seed. All 
defendaat’s witnesses that claimed to be experts in the 
raising of hemp testified that the inferior quality of this 
hemp-seed could not be detected by an inspection of it, and 
that there was no way to determine its kind and quality 
except by the crop produced from it. Plaintiff by its evi- 
dence made no effort to show that defendant had any 
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knowledge of the inferior quality of the seed before he 
planted it, but, on the contrary, its evidence tended to 
show that the crop raised from the seed purchased from 
the plaintiff was equal to the crop raised from Kentucky 
hemp-seed on adjoining land; and it also tended to show 
that the seed \vas of the exact quality and kind as that 
shown to the defendant at the time he made the purchase, 
and that the seed was sold to the defendant without any 
warranty. We are therefore impressed with the conviction 
that this instruction is unsupported by the testimony of- 
fered in this case. 

The next question to be determined is as to whether this 
’ instruction is correct as an abstract proposition of law. 
We are impressed with the idea that in giving this instruc- 
tion the learned trial judge was influenced by the doctrine 
set forth in the syllabus of the case of Oliver v. Hawley, 
5 Nebr., 439, but a careful examination of, the issues deter- 
mined in that case leads to the view that it is easily dis- 
tinguishable in principle from the issues presented in the 
case at bar. In the case of Oliver v. Hawley, supra, the 
issues arose on a contract for th purchase of flaxseed 
sold by sample, and no question of warranty was involved 
in the controversy. The answer contained a counter-claim 
for damages to the farm and crops on account of the 
growth of mustard from seed intermixed with the flax- 
seed. The evidence showed that the defendant knew that 
the mustard-seed was mixed with the flaxseed at the time 
he sowed it. In determining the question in this case the 
court quoted with approval the rule announced in Pas- 
singer v. Thornburn, 34 N. Y., 684, in which the defendant 
had sold cabbage-seed under an express warranty that it 
was a, seed of a variety known as “Bristol cabbage,” which 
it proved not to be, and in which the damages were held to 
be the value of a crop such as should have been produced 
by the seed if it had conformed to the warranty, deducting 
the expense of raising the crop and the value of the one in 
fact raised. The court then says: “But I think that no 
case can be found in which consequential damages have 
been recovered where a party, as in this case, had knowl- 
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edge of the inferior character of the seed before sowing the 
same; in such case, the party furnishing the seed is not lia- 
ble for damages resulting to either the crop or the land in 
consequence of the use of such inferior seed.”” While we 
think that the conclusion reached in the case just quoted 
from was sound and logical and fully supported by the 
facts then in issue, yet we think the issues in the case at 
bar, as tendered by the defendant’s answer and his evi- 
dence, bring it within the rule of Passinger v. Thornburn, 
supra; and as there was no claim for consequential dam- 
ages to the crop or the land of the defendant in the case at 
bar on account of noxious seeds, and because there was no 
evidence tending to show that the defendant had knowl- 
edge of the alleged inferior quality of the seed before he 
planted it, we think that the court erred in attempting to 
apply the doctrine in the case of Oliver v. Hawley, supra, 
to the case at bar. Even granting that there had heen tes- 
timony tending fo show that the defendant discovered the 
inferior quality of the seed before planting it, yet, if the 
seed had been warranted, as defendant claims it was, he 
would still have had the right to have retained the seed, 
and to have recovered in damages the difference between 
the market price of the seed he received and the purchase 
price of such seed as he alleges was warranted to him. 

As this case will have to be tried again we think it will 
be well to suggest that the eighth paragraph of instruc- 
tions given by the court on its own motion tenders an issue 
which is not supported by the pleadings, and that it should 
not be given on a retrial of this case. 

It is therefore recommended that the judgment of the 
district court be reversed, and that this cause be remanded 
for further proceedings. - 


SepGwick and Pounp, CC., concur. 


By the Court: For the reasons set forth in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded. 

REVERSED AND REMANDED, 
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Prorir’s Burpine, LOAN & SAVINGS ASSOCIATION, AP- 
PELLANT, Vv. W. W. SHAFFER ET AL., APPELLYES. 


FILED JANUARY 8, 1902. No. 10,898. 
Commissioner’s opinion, Department No. 2. 


i. ~uiiding and Loan Contracts: Law or Tuis Stare. Contraccs made 
in Nebraska, with residents of this state, by a foreign building 
and loan association, if made by agents of such associations 
within this state, are Nebraska contracts; and by their construc- 
tion, validity and enforcement are governed by the laws of this 
state. 


2. Homestead Association: Usury. The provisions of the homestead 
association act of 1873, did not exempt foreign building and loan 
associations from the penalties of usury. 


APPEAL from the district court for Nuckolls county. 
Heard below before Hasrines, J. Affirmed. 


F. H. Stubbs, for appellant. 
W. F. Buck, contra. 


OLDHAM, C. 


This was an action to foreclose a mortgage on certain 
town lots situated in Superior, Nuckolls county, Nebraska, 
the plaintiff being a building and loan association organ- 
ized under the laws of the state of New York. The defend- 
ants answered plaintiff’s petition, admitting the execution 
of the mortgage, but alleging that the contract was usuri- 
ous, and that the full amount of the money borrowed fron 
plaintiff had been paid, and alleging that plaintiff was 
transacting business in this state in violation of chapter 
16 of the Compiled Statutes of Nebraska. To this answer 
plaintiff filed a reply in the nature of a general denial. 
There was a trial to the court and judgment for defend- 


_ ants, and plaintiff appeals. 


It is conceded that the defendants paid to the plaintiff 
a sum of money in excess of the amount disclosed by the 
face of the note, and it is not disputed that the rate of 
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interest and premium contracted to be paid for the loan 
was in excess of ten per cent. per annum. ; 

Plaintiff’s contention is that the contract was entered 
into in the state of New York and that it was legal and 
binding under the laws of that state; but the facts in the 
case show that plaintiff’s agent who solicited the loan had 
an office in Superior, Nuckolls county, Nebraska; that the 
application for the loan was made to him by the defend- 
ants, who were residents of Superior, Nebraska, and that 
the mortgage given to secure the loan was made and ac- 
knowledged by the defendants in Nuckolls county, Ne- 
braska. ‘This, then, brings the case clearly within the rule 
announced in Building & Loan Ass’n of Dakota v. Bilan, 
59 Nebr., 458, which fully sustains the holding of the 
learned trial judge that this was a Nebraska contract, and 
that the plaintiff, being a foreign building and loan asso- 
ciation, is subject to the penalties of the statutes of this 
state against usury. Henni v. Fidelity Building & Loan 
Ass’n, 61 Nebr., 744; Pioneer Savings & Loan Co. v. Hyer, 
62 Nebr., 810. 

It is next contended by the plaintiff that the contract iv 
dispute was entered into prior to the passage of section 17, 
chapter 14, Session Laws, 1891, and prior to the repeal of 
the homestead association act of 1873, and that therc 
was nothing in the homestead association act of 1873 
that would except foreign building and loan associations 
from the protection of that act against usury penalties. 
It is probably sufficient to say that this association was 
not alleged to have been organized under the provision: 
of the homestead association act; nor did the provisions of 
that act apply, or attempt to apply, to any association noi 
formed in the state of Nebraska, and in accordance with 
its provisions. In any event, that act did not undertake to 
exempt foreign building and loan associations from the 
penalties denounced against usury by our statute. 

it is therefore recommended that the judgment of the - 
district court be affirmed. 


SEDGWICK and Pounp, CC., concur. 
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By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


RicHarD O, WILLIAMS, RECEIVER, V. WILLIAM J. TURNER 
Er AL. 
FILED JANUARY 8, 1902. No. 10,288. 
Commissioner’s opinion, Department No. 2. 


1. Insolvent Corporation: PREFERRING CREDITOR. An insolvent cor- 
poration can not prefer a debt on which its officers and difectors 
are bound as sureties. 


2 —3 : POWER OF RECEIVER: AccouNTING. Directors of an 
insolvent corporation who turn over its property and assets to 
third persons for the purpose of preferring claims upon which 
such directors are personally liable as sureties may be required 
to account for such property and assets in an action by a re- 
ceiver of the corporation appointed at the instance of other 
creditors. 


8. Order Appointing a Receiver. An order appointing a receiver “of 
the property, effects, credits, and rights of action of every char- 
acter” of an insolvent corporation, and directing him to bring 
such action as may be “necessary to enforce the payment of 
such debts and rights of action and for the recovery of the 
assets of such company,” sufficiently authorizes an action against 
the directors to hold them to account for property and assets 
disposed of by them in unlawfully preferring debts for which 
they were personally liable. 


Error from the district court for Lancaster county. 
Tried below before CornisH, J. Reversed. 


Cobb & Harvey and Stewart & Munger, for plaintiff in 
error. 
Sawyer & Snell, contra. : 


PounpD, C. 


Williams, as receiver of the Lincoln School Supply Com- 
pany, a corporation, brought suit against Turner and 
three others, alleging that, after the corporation had_be- 


576 NEBRASKA REPORTS. [ VoL. 63 


Willlams v. Turner. 


come insolvent and had ceased to do business, the defend- 
ants, who were directors of the corporation, and had sole 
possession and control of its assets and property, at- 
tempted to wind up its affairs, and in so doing fraudu- 
lently, and in violation of their duty as directors, set over 
and assigned to certain preferred creditors assets and prop- 
erty of the corporation, particularly described, to the value 
of $4,388.16, out of assets aggregating $6,109.16, the said 
defendants being at that time personally liable as sureties 
upon the indebtedness so preferred. The debts of the cor- 
poration at the time are set out, and, as alleged, amounted 
to $6,690. A demurrer was sustained in the lower court, 
and error is prosecuted from such ruling. 

The proposition that an insolvent corporation can not 
prefer ‘a debt on which its officers and directors are bound 
as sureties is now thoroughly established in this state. 
National Wall Paper Co. v. Columbia Nat. Bank, 63 Nebr., 
234. The ground of this rule would seem to be that di- 
rectors occupy a fiduciary position, and that the law will 
not permit them to take advantage of that position to the 
prejudice of other creditors. But if the creditor into 
whose hands property of the corporation comes by virtue 
of such unlawful preference is to be held liable to restore 
it, as in the case cited, it is manifest that, if the creditors 

_so elect, directors who turn over the property and assets 
of an insolvent corporation to third persons for the pur- 
pose of preferring claims upon which such directors are 
personally liable as sureties must be liable for such breach 
of trust, and should be required to account for the prop- 
erty and assets so disposed of. Their liability in such case 
to a proper representative of the creditors, who, in equity, 
are entitled to such property and assets, can not well be 
disputed. It is insisted, however, that in this case the re- 
ceiver does not represent all the creditors and can not en- 
force the liability. A question is thus raised on which 
there is some confusion and ‘conflict of judicial opinion, 
largely in consequence of the varying provisions of stat- 
utes in the several states. The sole statutory authority 


Vor. 63] JANUARY TERM, 1902. 57 
Williams v. Turner, 


for appointing a receiver of a corporation in this state is 
derived from section 266, Code of Civil Procedure, author- 
izing such appointment “where receivers have heretofore 
been appointed by the usages of courts of equity.” One 
of the cases coming under this head is a suit by a judg- 
ment creditor of a corporation in the nature of a creditors’ 
bill to reach equitable assets. High, Receivers [8d ed.], 
sec. 399; 5 Thompson, Corporations,’ sec. 6838. Another 
case occurs when a corporation ceases to do business and 
its assets are in danger of being lost and dissipated to the 
prejudice of creditors. 5 Thompson, Corporations, sec. 
6838. Compare, also, Ponca Mill Co. v. Mikesell, 55 Nebr., 
98. The order appointing plaintiff receiver of the corpora- 
tion here in question, which is made a part of the petition, 
discloses a suit based on both these grounds and makes it 
evident that the receiver was appointed in a general cred- 
itors’ suit for the benefit of all creditors, and in which all 
creditors may become parties, if not such already. Hence - 
we think the plaintiff is representative of all the creditors, 
not merely of the corporation, and not merely of the par- 
ticular creditor or creditors at whose instance he was ap- 
pointed. 5 Thompson, Corporations, sec. 6945. Taking 
this view of the nature of his office, we must conclude that 
he may hold the defendants to account for their breach of 
trust.- 5 Thompson, Corporations, sec. 6947. We have 
examined a large number of decisions on these several 
propositions, but do not believe that any useful purpose 
would be subserved by discussing or citing them here. The 
statements of the learned author to whom we have referred 
are amply supported by authority, and we consider them 
elementary. The order by which the plaintiff was ap- 
pointed is a clear direction to bring this suit. He is made 
receiver “of the property, effects, credits and rights of ac- 
tion of every character” of the corporation, and is directed 
to bring such actions as may be necessary “to enforce the 
payment of such debts and rights of action and for the 
recovery of the assets of such company.” The liability of 
the directors for their breach of trust is an asset as to the 
41 
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creditors, and the fund to be realized therefrom is best 
made available to crediters by collection at suit of the 
receiver and distribution by him in the creditors’ suit in 
which he was appointed. He might properly have been 
appointed to bring this very proceeding, and we do not 
doubt that it is contemplated by and within the scope of 
the directions in the order of appointment. 

We recommend that the judgment be reversed and the 
cause remanded for further proceedings. 


SEDGWICK and OLDHAM, CC., concur. 


By the Court: For the reasons set forth in the foregoing 
opinion the judgment of the district court is reversed, and 
the cause is remanded for further proceedings. 


REVERSED AND REMANDED. 


KINGMAN & CoMPANY V. NEWELD A. DAVIS ET AL. 
FILeD JANUARY 8, 1902. No. 10,574. 
Commissioner’s opinion, Department No. 2. 


1. Error County Court to Supreme Court. The supreme court can not 
review the rulings of a county court directly, but can only re- 
view the judgment of a district court rendered on error or 
appeal therefrom. Hence, where demurrers to each of several 
eauses of action in a petition were sustained in county court 
and such judgment was affirmed on error in the district court, 
quere whether a petition in error in this court alleging error in 
the sustaining of said demurrers presents anythiug for review. 


2. Offer in Writing: ParoL AccErPTaNnce. Parol acceptance of an 
offer in writing, does not give rise to an agreement. or contract 
in writing, within the purview of section 11, Code of Civil Pro- 
cedure. 


3. Written Order for Goods and Merchandise: Promise In WritTtna. 
If a written order for goods and merchandise makes no men- 
tion of price or terms, and contains no promise of payment, 
it does not become a promise in writing within the meaning of 
said section when the order is filled. 
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Even though such order specifies price and terms 
and contains a promise of payment, if it is not filled as made, 
a partial acceptance or acceptance varying its terms constitutes 
a new offer; and, a contract being created by receipt and reten- 
tion of the goods delivered, the order does not constitute a 
promise in writing within the meaning of said section. 


Error from the district court for Lincoln county. Tried 
below before GRIMES, J. Affirmed. 


Thomas F. Lee and James H. McIntosh, for plaintiff in 
error. 


Wilcor & Halligan, contra. 


Pounn, C. 


We are strongly inclined to think that this cause ought 
to be disposed of summarily, for lack of assignments of 
error presenting anything which the court can review. A 
petition was filed in the county court containing seven 
causes of action. Demurrer was filed to each cause of ac- 
tion and sustained. Error was then prosecuted in the dis- 
trict court, where the several rulings of the county court 
were affirmed. We are now asked to review, not the judg- 
ment of the district court, but the rulings of the county 
court on the demurrers. Each assignment of error, as 
stated, relates to these latter rulings, and to them alone, 
and it is obvious that this court can not pass upon the rul- 
ings of a county court directly, but can only review the 
judgment of a district court rendered on error or appeal 
therefrom. But, in any event, we think the district court 
was right. The action was brought une> -ertain written 
orders for goods and merchandise, taken by a salesman, 
each of which was expressly made subject, to approval by 
the plaintiff, and certain further orders of goods in letters. 
These were obviously mere offers, and did not give rise to 
contracts until accepted,—in the one case by approval; in 
the other, by delivery of the goods ordered. Only two of 
the orders make mention of terms or prices, or contain 
promise of payment. Neither of these appears to have 
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been filled in full. On the contrary, the petition shows 
that only a part of what was ordered was delivered, and in 
one case not even all of one of the principal items of the 
order was supplied. Under such circumstances, delivery 
of a part was equivalent to a new offer, and acceptance of 
what was delivered made the contract. Bruce v. Pearson, - 
3 Johns. [N. Y.], 534. The other orders say nothing as to 
terms or prices, and in each case acceptance took the form 
of filling the order. Suit was brought more than four but 
less than five years after the date of these transactions, and 
the sole question is as to the statute of limitations. It 
seems clear enough that section 11, Code of Civil Proced- 
ure, covering contracts “not in writing, expressed or im- 
plied,” and not section 10, covering actions upon “a spe- 
cialty, or any agreement, contract, or promise in writing,” 
must govern. Here there were no contracts or agreements 
in writing. The writings were offers, merely, and the acts 
which constituted acceptance were not in writing. Hence 
the contracts were parol. Hulbert v. Atherton, 59 Ia., 91, 
12 N. W. Rep., 780; Kinsey v. Lowisa County, 37 Ta., 488; 
County Commissioners v. Shipley, 77 Ind., 553; Baker v. 
Johnson County, 33 Ta., 151. Nor do we think any of the 
several causes of action may be said to be based on prom- 
ises in writing, within the meaning of the Code. This 
must be so, clearly, where the delivery varied from the or- 
der. With reference to the orders by letter, which con- 
tain nothing as to terms or prices and no express promise, 
so that a liability to pay the reasonable value of the goods 
delivered arose from the whole transaction, construing sec- 
tions 10 and 11 together, we think section 10 is the one 
meant to cover such cases. McCarthy v. Mt. Tecate Land 
é Water Co., 111 Cal., 340, 43 Pac. Rep., 956; Thomas v. 
Pacific Beach Co., 115 Cal., 136, 46 Pac. Rep., 899. It fol- 
lows that the several causes of action were each barred and 
that the demurrers were properly sustained. 
We recommend that the judgment be affirmed. 


SEDGWICK and OLDHAM, CC., concur. 
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By the Court: For the reasons set forth in the foregoing 
opinion, the judgment of the district court is 


APFIRMED., 


ADAM Kas, Sr., v. STATE OF NEBRASKA, EX REL. SCHOOL 
District No. 1, Sarpy County. 


FILED JANUARY 8, 1902. No. 10,862. 
Commissioner’s opinion, Department No. 2. 


1. Mandamus: ALTERNATIVE Writ. Issuance of a new alternative 
writ in mandamus proceedings, for the purpose of amendment 
under section 653, Code of Civil Procedure, does not amount to 
the commencement of a new action. 


2. Against Officer After Term Expired. Where the duty sought to be 
enforced by mandamus proceeding's is imposed upon the respond- 
ent himself, and does not devolve upon his successor in office, 
so that the expiration of his term of office does not relieve him 
of the duty, the writ may issue after such term has expired. 


8. School Districts Within Municipality: Licrnse Monry: Distrisu- 
TION. It is the plain meaning of section 28, chapter 80, Com- 
piled Statutes, 1901, that, where portions of more than one 
school district are included in the corporate limits of a munici- 
pality, license moneys accruing therein are to be distributed 
among said districts in proportion to the number of persons of 
school age in the whole of each district, not merely in those 
portions of each district which are within the corporate limits. 


4, Construction: Consrrvution. Such construction is not repugnant 
to section 5, article 8, of the state constitution. 


5, Village Treasurer: Disrrisurion. A village treasurer who-distrib- 

; utes license moneys among school districts in whole or in part 
within the corporate limits in a different manner from that fixed 
by law, does so at his peril. 


Error from the district court for Sarpy county. Tried 
pelow before Krysor, J. Affirmed. 


Will H. Thompson, for plaintiff in error. 


William R. Patrick, contra. 
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Potnp, C. 


Plaintiff in error, hereafter referred to as respondent, 
was treasurer of ort Crook village, and as such had col- 
lected some $2,000 of license moneys. The territory of the 
village was comprised in two school districts, numbered 1 
aud 4, respectively, but the former seeins to have included 
a relatively small portion and to have been mainly made 
up of territory in or adjacent to another village. The dis- 
tricts as a whole, however, were more equal in population, 
and district number 1 had within its limits somewhat the 
larger number of persons of school age. Instead of follow- 
ing the plain provisions of the statute, the respondent con- 
sulted the county superintendent, who took an unofficial 
census of the persons of school age in those portions of 
said several districts within the village limits, and advised 
apportionment of the money accordingly. The county 
superintendent also wrote to the officers of district number 
1, advising them that the defendant held $545.45 of license 
moneys to which they were entitled, and suggesting that 
they draw it at once. Accordingly one of them received 
the money from defendant. But afterwards, on learning 
the amount to which their district was entitled, the officers 
of district number 1 made a demand for the remainder. 
and, on refusal, brought these proceedings. The district 
court granted a peremptory writ of mandamus, and its 
ruling is before us on error. 

Respondent’s term of office expired and he went out of 
office before the peremptory writ was awarded, and it ap- 
pears, also, that the alternative writ upon which the cause 
was heard did not issue till after the expiration of his 
term. It is argued that the issuance of the new alternative 
writ was equivalent to beginning a new action, and that, 
whether or not judgment might have,been rendered in pro- 
ceedings begun during respondent’s term, the cause was 
not maintainable when brought after he ceased to hold 
office. The new alternative writ was manifestly intended 
as an amended writ under section 653, Code of Civil Pro- 
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cedure. It is familiar practice to redraw the pleading to 
be amended and file the new one incorporating the amend- 
ments. Under the provisions of the Code an alternative 
writ of mandamus is a mere pleading, and we see no reason 
to think that the issuance of a new writ is not a proper 
mode of making the amendments allowed by the section 
referred to. Where the new writ is and is intended as an 
amended writ only, it can not be said that a new action 
has been begun. Moreover, this is clearly a case where 
mandamus proceedings are maintainable after the respond- 
ent’s term of office has come to an end. Where the duty 
sought to be enforced is imposed upon the respondent, him- 
self and does not develve upon his successor in office, so 
that the expiration of his term of office does not relieve 
him of the duty, the writ may issue after such term has 
expired. State v. Shearer, 29 Nebr., 477. Respondent had 
paid out all the license moneys in his hands. No part re- 
mained to be distributed by his successor. He had paid to 
one district moneys that legally belonged to the other, and, 
having done so in contravention of the express terms of the 
statutes, and at his peril, was under a duty of turning over 
to the latter the moneys it was legally entitled to. State 
v. White, 29 Nebr., 288. The expiration of his term of 
office did not relieve him of that duty. The money has 
never been in the custody of his successor. 

The diligence of counsel for respondent, has raised a 
number of other questions which we do not think very ma- 
terial to a determination of this controversy. The express 
provisions of the statute, which now appears as section 28, 
chapter 80, Compiled Statutes, 1901, and the rulings of 
this court in State v. Brodboll, 28 Nebr., 254, and State v. 
White, supra, are conclusive. The language of the section 
in question is susceptible of but one meaning, namely, that 
where portions of more than one district are included in 
the corporate limits of a municipality, license moneys ac- 
cruing therein are to be distributed among said districts 
in proportion to the number of persons of school age in 
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the whole of each district, as disclosed by the last school 
census, and not in proportion to the number of such per- 
sons in those portions of each district which are within 
the corporate limits. Prior to the enactment of this stat- 
ute in 1.895, the rule had been to distribute such moneys 
equally among districts included in whole or in part in the 
municipality. State v. White, supra. The sole change 
made by the legislature was in making the distribution 
depend on the number of persons of school age in the re- 
spective districts. Counsel argues that such construction 
is repugnant to section 5, article 8, of the state constitution, 
which requires such moneys to be “appropriated exclu- 
sively to the use and support of common schools in the re- 
spective subdivisions where the same may accrue.” But, 
prior to the enactment of the statute, it had been settled 
that where a municipality formed part of more than one 
school district, each district, under a proper construction 
of the constitution, was entitled to share in license moneys. 
The opinion of MaxweEtL, J., in State v. Brodboll, 28 
Nebr., 254, 258, shows conclusively that no other construc- 
tion would be admissible. All that the statute did was to 
change the mode of apportionment among those school dis- 
tricts to which the money is appropriated by the constitu- 
tion. If an equal distribution was constitutional, the dis- 
tribution in proportion to the number of persons of school 
age in each district must be constitutional also. The stat- 
ute is so plain, and the prior decisions of this court were 
so emphatic and unequivocal, that we fail to see any basis 
for respondent’s defense on the ground of estoppel. If he 
chose to be guided by the light of nature or the notions of 
the county superintendent as to the equities of the situa- 
tion, instead of the mandates of the law, he acted at his 
peril. State v. White, 29 Nebr., 288, 291. The fact that 
the officers of the relator took less than was due them does 
not give rise to an estoppel so long as he must have known 
that the district was entitled to more, and that its officers 
could not consent to his paying its moneys to another dis- 
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trict. There was no occasion for him to make any mistake, 
and nothing done by relator was a sufficient excuse for his 
so doing. 

We recommend that the decree be affirmed. 


SEDGWICK and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


In tre MATTER OF THE PROBATE OF THE Wii. OF WILLIAM 
C. BISSELL, DECEASED.* 


ORLAN THOMAS ET AL, APPELLANTS, V. NATIONAL CHRIS- 
TIAN ASSOCIATION OF ILLINOIS BT AL., APPELLEES. 


Finep JANUARY 8, 1902. Wo. 10,834. 
Commissioner’s opinion, Department No. 3. 
1. Will: Evimpence: Finpine. Evidence examined, and held to sup- 


port the finding of the court that a testator was competent to 
make a will and a conveyance of property. 


to 


. Bequest: Intecan: Jsaroran: Pusiic Poticy. One may will his 
property for the promotion of any object that is not illegal, 
immoral or against the public policy of the state. 


3. Conveyance in Trust: AcTion By Heres. In a suit to set aside 
a conveyance of real estate brought by the heirs of a deceased 
grantor the court upheld the conveyance, and found that it had 
been made in trust for certain purposes set out in the decree, 
and ordering the execution of the trust by the grantee named 
in the deed. Held, That, while this part of the findings and 
decree was outside the issues made by the pleadings, the heirs 
had no standing to complain of the same. 


ApppraL from the district court for Richardson county. 
Heard below before Lerton, J. Affirmed. 


*This case in 88 N. W. Rep., 683, appears as Thomas v. National Chris- 
tian Association of Illinois et al—REPORTER. 
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I. EH. Smith, Edwin Falloon, Samuel P. Davidson and 
Reavis & Reavis, for appellants: 


When confidential relations exist between the testator 
and legatee, such as guardian and ward, attorney and cli- 
ent, physician and patient, religious adviser and layman, 
and the like, opportunities outside the family relation for 
unduly influencing the mind of a testator create a grave 
suspicion that such influence was exercised; so that when- 
ever it appears that the will was executed through the 
intervention of one occupying such relation to his especial 
advantage, the presumption of undue influence arises and 
the burden of proof devolves on such legatee to show af- 
firmatively by a preponderance of the evidence that the 
transaction was fair in all respects. The rule has been 
construed to include a spiritualistic medium and_be- 
liever in spiritualism who had been in the habit of consult- 
ing such medium. Connor v. Stanley, 72 Cal., 556. 

A will is invalidated by a delusion, where it is the result 
of such delusion, but not otherwise, as a general rule. 
Lucas v. Parsons, 24 Ga., 640; In re Cline’s Wall, 24 Ore., 
175, 41 Am. St. Rep., 851; Pidcock v. Potter, 68 Pa. St., 
B42, 8 Am. Rep., 181. 

The bequest in this case was not a charitable one. 
Jackson v. Phillips, 14 Allen [Mass.], 539. 


Francis Martin and Clarence Gillespie, contra: 


The bequest in question was to an organization, one of 
whose objects was to oppose Freemasonry. Let us see 
whether opposition to Freemasonry is evidence of a de- 
lusion : 

“Anti-Masons was the name of a political acer in New 
York and other states, organized in 1827-28. It was the 
result of a remarkable excitement over the fate of William 
Morgan, a tailor of Batavia, New York, who was said to 
be about to publish or betray the secrets of the Masonic 
order of which he was a member. He disappeared sud- 
denly, and his fate has never been satisfactorily explained. 
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There was a search, and he was traced to the Niagara 
river, near which it was discovered he had been tempo- 
rarily in prison. The opponents of Freemasonry declared 
that he had been murdered and sunk in the river or lake. 
Legal inquiries followed, but proved nothing. At or about 
that time, the governor of the state was a Mason of the 
most advanced degrees, and probably a majority of ail pub- 
lic officers were members of the order. A wild excitement 
grew up in Western New York, and the anti-Masonic 
party was formed, casting 33,000 votes in 1828, about 70,- 
000 and 128,000 in 1830, though many in the latter years 
were anti-Jackson men, without reference to Masonry. In 
1832 the party nominated William Wirt for president, but 
carried only one state—Vermont. In 1835, through a 
democratic split, they elected the governor of Pennsyl- 
vania.” Library of Universal Knowledge, vol. 1, p. 527. 
William Henry Seward, Lincoln’s secretary of state, was 
an anti-Mason in 1828. Ibid, vol. 13, p. 383. 

Arriving at age, in the midst of that anti-Masonic up- 
heaval that in 1832 gave the electoral vote of Vermont to 
William Wirt, is a fact that in all probability tended to 
make the testator an anti-Mason. ° 

Appellants claim the bequest to the National Christian 
Association is void on the ground of public policy. We 
hardly think this claim will be seriously considered by this 
court. The National Christian Association is a legal body, 
incorporated in the state of Illinois, and is the repre- 
sentative of seventeen religious organizations. There are 
twenty-one church organizations that are fundamentally 
‘opposed to secret societies, to wit: United Presbyterians, 
United Brethren, Seventh-Day Adventists, Christian-Re- 
formed Church, Primitive Baptists, Seventh-Day Baptists, 
Scandinavian Baptists, Dunkards, Friends, Norwegian 
Lutherans, Danish Lutherans, Swedish Lutherans, German 
Lutherans, Mennonites, Moravians, Plymouth Brethren, 
Associate Presbyterian, Reformed Presbyterian, [Free 
Methodists, Wesleyan Methodists and Roman Catholic. 

Insane delusion should be distinguished from prejudice 
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or some rational belief not well founded, however per- 
versely the testator may have clung to it. Schouler, Wills 
[2d ed.], sec. 162. 

Delusions and hallucinations constitute that species of 
mental unsoundness which is marked by persistent and 
incorrigible beliefs that things which exist only in the 
imagination of the patient are real. 16 Am. & Eng. Ency. 
of Law [2d ed.], 2563. 


Reavis & Reavis, in reply: 


In the case of monomania and insane delusion, a person, 
by artful, false and repeated surmises and insinuations 
operating upon a sensitive and excitable mind of another, 
may foster and‘ exasperate, if not create, an insane delu- 
sion. Woodbury v. Obear, T Gray [Mass.], 467, 472. 

Bissell made this will at the house of Holman in com- 
pany with Phillips. There is no kind of question on that 
subject. These two men wanted the will made precisely 
as it was made and the deed executed precisely as it was 
executed. 


DUuFFIE, C. 


The first of the above entitled causes is a contest of the 
will of Wiiliam C. Bissell, deceased, and the second is an 
equitable action brought to set aside a deed made by said 
Bissell to one Phillips, and executed by him at the same 
time he made the will in controversy. The questions in 
each case relate to the mental capacity of the grantor and 
testator at the time of the execution of said instruments, 
and the legal right of Bissell to devote his property to the 
object which it is claimed was intended. Both the deed 
and will were executed by Bissell on January 28, 1898, 
and he died on the 11th day of April following. He was 
eighty-seven years of age at the time of his death; a man 
of fine education, being a graduate of Yale College. He 
had been a teacher for some years, and at the time of his 
death had accumulated property estimated to be worth 
$18,000. The greater part in value of this property con- 


Vor. 63] JANUARY TERM, 1902. 589 
In re Bissell. 


sisted of a half section of land in Richardson county, and 
this half section he deeded to one Phillips on January 28, 
1898, this being the conveyance in controversy in the first 
action. The will executed on the same day provided, first, 
for the payment of all the testator’s debts and funeral ex- 
penses and the costs of a suitable monument; second, he 
gave to his wife, Mary C. Bissell, the use, profits, rents 
apd incomes of all the remainder of his property, during 
her natural life, in lieu of any right, interest or claim 
which she might otherwise have in his property by the 
laws of Nebraska. The will further provided that after 
the death of his wife, Mrs. Ida M. Carsh, a niece, should 
receive the sum of $500, and Isaiah G. I‘owler, a nephew, 
the sum of $500. He further directed that such person or 
persons as should be intrusted by letters testamentary or 
of administration with the execution of his will should, 
upon the death of his wife, sell at public auction, for cash, 
all real or personal property left by him and then remain- 
ing undisposed of, and transfer the same to the purchaser 
or purchasers after paying the legacies above mentioned, 
and the remainder of the proceeds was to be paid over to 
the National Christian Association, incorporated under the 
laws of the state of Illinois, having its principal place of 
business in Chicago. John Holman, of Humboldt, Ne- 
braska, and William I. Phillips, of Wheaton, Illinois, were 
made executors of this will. The charter or articles of in- 
corporation of the National Christian Association were not 
introduced in evidence, and the only knowledge which we 
have of its purpose and power is derived from the evidence 
of William I. Phillips, its general secretary. He states that 
it is a corporation organized under the laws of the state of 
Illinois; that it was not organized for pecuniary profit, 
there being no stock and no profits; that the general pur- 
poses of the corporation are the removal of things that 
hinder the kingdom of Christ on the earth. It is an evan- 
gelical missionary society, which, among other things, 
seeks the removal of secret societies, or, rather, the keep- 
ing of Christians from uniting with secret societies, and 
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getting them to come out from among them and be sepa- 
rated from them for various reasons. After this statement 
he was asked, “That is the general purpose of the associa- 
tion,—to oppose secret societies?” and he answered, “That 
is among its purposes. It is not its only purpose. It is the 
only association that makes a specialty of opposition to 
secret societies. That is its general character.” 

Q. In a general way, you are opposed to all organiza- 
tions; but isn’t it a fact that it is the avowed purpose of 
your corporation to fight secret societies? 

A. That is one of its avowed purposes. 

Q. Was there any other avowed specific purpose men- 
tioned in your articles of incorporation? 

A. It mentions whatever hinders the kingdom of Christ. 

Q. Well, that is a little indefinite. Their specific object 
is to fight secret societies? 

A. They are to oppose secret societies, the Masons in 
particular. 

Q. That is stated in your articles of incorporation? 

A. Yes, sir. 

Q. What other evils in society are you to fight, named 
in that article of incorporation? 

A. I don’t recollect that there is any specific evil named 
besides that. : 

Again, in his testimony, Mr. Phillips, in reply to a ques- 
tion as to how the missionaries of the society discharged 
their duties said: “They preach as other ministers preach, 
more or less, and they hold revivals.” On being asked 
whether the corporation was under the supervision of any 
particular church, he answered: “No, sir; it is interde- 
nominational; understand, it is not a denominational in- 
stitution. There are seventeen different religions repre- 
sented in its organization. They often preach as other 
ministers do,—occupy the pulpit and preach what are 
called sermons. They sometimes hold revivals, as ordi- 
narily meant by that term, without any special reference to 
the specific lodge question, and they often lecture on tem- 
perance. Of course, wherever the way opens, they try to 
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present the principles of the association to the people be- 
fore whom they are able to speak. But we don’t endeavor 
to preach evil against those who are members of secret so- 
cieties.. It is simply to present the principles as they be 
lieve and show the principles of Christianity, as we under- 
stand it,—that Jesus Christ and his doctrines are not in 
harmony with the teachings of secret societies.” 

Q. You are out to convince people of that? 

A. Yes, sir, that is the object. 

We believe that the foregoing fairly represents, so far 
as the record discloses, the object and purpose of the 
National Christian Association, but, as before stated, this 
is not gathered from the articles of the association them- 
selves, but from the testimony of Mr. Phillips, as it was 
drawn out by the contestants of the will. The association 
also publishes a paper or periodical called the Cynosure, 
and Mr. Bissell had been a subscriber to this publication 
for many years, and for twenty-five years or more had bit- 
terly opposed all secret societies, and especially the Ma- 
sonic society; and one of. the contestants testified that it 
was his opinion, manifested by his words, that the Masonic 
order was the oldest, most powerful and wickedest of the 
secret fraternities; that it was antagonistic to our civil 
government, and that the higher degrees of Masonry would 
uphold any of its members in any crime, not excepting 
murder and treason. Another witness testified that he 
gave as his reason for opposing secret societies that they 
would commit crimes, and that no Christian man could be 
a member of a lodge. He could not be a Christian if he 
was a member of any of these secret orders. In 1892, Bis- 
sell wrote a will, which he denominated “My first last will 
and testament,” providing: First—For the payment of all 
debts and funeral expenses, and a monument not ‘to cost 
exceeding $100. Second—His wife to have the income 
from his estate during her natural life, but subject to an 
annual payment of $25 to be made to his sister, Melicent 
[Ierrick. Third—After the death of his wife, the said 
Melicent Herrick was to be paid $100 per annum for the 


592 NEBRASKA REPORTS. [Vot. 63 


In re Bissell. 


term of five years if she should live so long, the $25 per 

annum to be paid during the life of his wife to be deducted 
therefrom; to his niece, Mrs. Carsh, $500; to his nephew, 
Isaiah G. Fowler, in trust for his second son, the sum of 
#500; said National Christian Association the sum of $1,- 
000, to be used in promoting the general objects of said cor- 
poration in Richardson county, Nébraska; to the trustees 
of Wheaton College the sum of $500, to be used and ap- 
plied at the rate of $50 per annum in payment of all teach- 
ing expenses in said college of some young man or young 
woman whose piety and natural abilities promise future 
usefulness, and whose avowed purpose is to devote himself 
or herself tu the service of God and humanity, and who is 
known asa witness for Jesus Christ against secret societies 
and I*reemasonry in particular. The will provides that, 
after the death of his wife, his property should be sold at 
private sale on such terms as might be deemed best, or at 
public auction for cash on reasonable notice, and the pro- 
ceeds of such sales, after paying the above-mentioned lega- 
cies, was to be paid over to the National Christian Associa- 
tion, to be used by said association in promoting in the 
state of Nebraska the objects for which said association 
was incorporated. 

The first will, together with other evidence in the case, 
manifested a disposition of long standing on the part of 
Mr. Bissell to devote his property, or the greater part 
thereof, to the work of the National Christian Association. 
Some time prior to the making of the will a rumor came 
to the ears of Mr. and Mrs. Bissell that some party held, or 
claimed to hold, a large claim, which would be presented 
as a demand against his estate after his death; and we 
learn from the testimony of Mrs. Bissell that in talking 
over the rumor with her husband, he was greatly disturbed 
with the thought that a contest might arise over his will, 
and she advised him to send for Mr. Phillips, and to make 
a disposition of his property during his lifetime. Mr. 
Phillips was accordingly sent for, and arrived in Hum- 
boldt, as we infer from the testimony, January 27. He 
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apparently brought a blank form of will, and the will in 
question, as well as the conveyance of the half section of 
land, was written by Phillips. A considerable part of the 
appellant’s briefs is devoted to the question of undue in- 
fluence exerted by Phillips in this regard, and to a con- 
spiracy claimed to exist on the part of Phillips and some 
other parties to procure the execution of these instruments. 
The evidence discloses that the instrument was written by 
Phillips at the house of Mr. Holman, and it is said that 
Bissell was dragged from his home, and from the side of 
his sick wife, the more surely to be coerced, in the absence 
of friends and relatives, into this disposition of his prop- 
erty. The circumstances of these instruments being writ- 
ten at the Holman residence is, we think, fully and fairly 
explained. The house occupied by Mr. Bissell at the time 
was small, consisting, as we understand it, of but three 
rooms. Mrs. Bissell was sick and had two attendants. 
After the arrival of Mr. Phillips, Holman called to ascer- 
tain the condition of Mrs. Bissell, and while there, being 
informed that Mr. Phillips had come from Wheaten to 
transact some business for Bissell, and observing that 
there was no place at the Bissell house where they could 
transact their business privately, he invited them to his 
own house, and to the use of his office, he having an office 
room in his residence. The invitation was accepted and 
the papers, as we understand it, were there prepared for 
execution. A careful examination of the record not only 
fails to disclose any unfair or coercive measures used on 
the part of Phillips or any one else to procure the execution 
of these instruments, but we think it fairly appears from 
all the evidence that they were made deliberately, and after 
mature consideration on the part of Bissell, to carry outa 
long cherished purpose, which the court can not interfere 
with, provided the object of his bounty is ne*ther illegal, 
immoral or contrary to public policy. 

It is insisted, however, that the decedent was a mono- 
maniac in his opposition to secret societies, and that the 
making of this will and deed was the direct result of a 

42 
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delusion entertained by him that such societies, and the 
Masonic order in particular, were immoral, criminal and 
subversive of Christian principles and of good government. 
We have found nothing in the evidence to justify such a 
belief. Aside from the usual failure of memory attending 
men of his age, there is nothing in the record to show that 
he was not in full possession of his faculties and perfectly 
competent to transact his business. It is true that he was 
opposed to all secret societies and bitterly opposed to the 
Masonic order. That this opposition had unbalanced his 
wind in that respect is nowhere shown. He undoubtedly 
believed that the world would be better without the ex- 
istence of these sucieties. He believed that they were op- 
posed to the teachings of Christ, and no doubt believed that 
too many men sought the lodge-room rather than church 
fellowship. But such belief, entertained as all know the 
case to be, by many good citizens and Christian men, is 
not evidence of an insane delusion. Thousands of our best 
citizens to-day believe the same thing, and the courts would 
be overwhelmed with contests over wills aud conveyances 
did they accept such a belief alone as evidence of an insane 
delusion -which would avoid a decd or a testamentary de 
vise. ; 

It is further argued that the devise was illegal, and the 
ground of the argument is this: By section 165, chapter 16, 
Compiled Statutes, subordinate lodges of Ancient Free 
and Accepted Masons, all lodges organized as subordinate 
lodges of the Independent Order of Odd Fellows, and 
Farmers’ Alliance, Knights of Labor, the grand lodge 
Knights of Pythias, and other secret societies named, 
are made bodies corporate. It is said that these soci- 
eties are recognized by the laws of this state as legal, 
moral and worthy societies, and that any disposition 
of property made for the purpose of using the proceeds to 
oppose these organizations is illegal and void. With this 
contention we can not agree. This is a country of free 
speech and free opinions. One who does not believe in 
secret societies, who thinks that their tendency is bad, has - 
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-a right in every legitimate way to oppose their growth, and 
to seek by all legal means to cause their members to with- 
draw their membership. He may go out upon the street 
and preach against their existence, and he may hire others 
to do the same. No lawyer of standing would, we think, 
risk his reputation by urging that Mr. Bissell could avoid 
payment of any sum he might agree to pay Mr. Phillips, or 
any other speaker, for delivering a lecture in opposition 
to secret societies. He would not urge to the court that 
Mr. Bissell would not be liable for the rent of a hall en- 
gaged by him for such a purpose. He would not urge that 
Mr. Bissell might escape payment of his subscription to 
the Cynosure upon the ground that it was advocating il- 
legal principles; and, if not, why might not he devote his 
property at his death for the employment of men to advo- 
cate the same principles for which he would be legally lia- 
ble, had he contracted with them to advocate during his 
lifetime. Why may he not bequeath his property to the 
use of any purpose for which he could legally pledge it in 
his lifetime? 

Many churches oppose secret societies. Their ministers 
preach their opposition from the pulpit, and yet no one has 
advocated that they be suppressed for denouncing legal 
and legitimate organizations, and no one has yet sought to 
avoid a subscription to a church upon the ground that it 
is advocating principles at war with the legally established 
institutions of the state. 

It might be further stated that Bissell had no children, 
and no nearer blood relative than the nephew and nieces 
who are the contestants in this case. While they were on 
friendly terms, no great degree of intimacy appears to have 
existed between them. Mrs. Bissell testified that none of 
them had visited him during the twenty-five or twenty-six 
years of his residence in Humboldt, and that, while there 
were occasional letters passed, no intimate relations ex- 
isted between them. We speak of this to.show that aside 
from his wife, there was no near relatives to whom his 
property could be left, and to observe that it is not a case 
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where a father disinherits his children or those whom he 
would naturally be expected to provide for. 

Objections were taken to some of the instructions given 
by the court, and the refusal of the court to give others 
requested by the contestants. We have before remarked 
that, in our opinion, there was no evidence tending in any 
reasonable degree to show that the testator was not per- 
fectly competent to make a will or to otherwise dispose of 
his property. Indeed, we think tlLat the court would have 
been fully warranted in taking the case from the jury and 
directing a verdict. In this view of the case, it would be 
a useless waste of time to review the instructions given or 
refused. The verdict was the only one which could have 
been sustained under the evidence, and whether the in- 
structions in all cases announced a correct rule of law for 
the guidance of the jury becomes immaterial. If error in- 
hered in the instructions given, or if the court improperly 
refused instructions announcing correct rules for the de 
termination of the case by the jury, it was error without 
prejudice, and could not affect the result. 

The court found that the deed made by Bissell to Phillips 
was in trust for certain purposes fully set out in the decree, 
but not necessary to be repeated in this opinion. Objection 
is made to this finding as entirely outside the issues made 
by the pleadings, and not responding to any question in 
controversy between the parties. At first impression we 
were inclined to believe that the court had committed seri- 
ous error in extending its decree beyond the controversy 
made by the immediate parties to the action, and declaring 
a trust in the property conveyed in favor of Mrs. Bissell 
and others. On more mature consideration we have con- 
cluded that the appellants have no cause of complaint. By 
the decree of the court the appellants were found to have 
no right or interest in the property. That was an end of 
their case. What became of the property thereafter was no 
concern of theirs, and they have no standing to question 
the decree except in so far as it, affects their own claim of 
title, The court with commendable care used its power to 
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carry into effect the evident and obvious desire of Mr. 
Bissell in the disposition of his estate. No one having any 
interest therein is complaining of the decree entered, and 
we recommend that the judgment be affirmed. 


AMES and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


Nors.—Insanity—Testamentary Capacity—The relation existing be- 
tween a person who is a firm believer in spiritualism,and the medium 
upon whose spiritual manifestations he habitually relies, is one of 
personal confidence, and all contracts between them, by which the 
medium obtains an advantage, are presumed to have been procured 
through the undue influence of the latter. And in an action to en- 
force such a contract, the burden is cast upon the medium of over- 
coming the presumption by showing that there was no undue in- 
fluence. Connor v. Stanley, 72 Cal., 556. 

A belief in spiritualism does not incapacitate from making a valid 
will even where the tcstatrix acted under supposed instructions 
from the spirit of her deceased brother, unless absolute unsoundness 
of mind is found. Brown v. Ward, 53 Md., 376, 36 Am. Rep., 422. To 
the same effect is Robinson v. Adams, 62 Me., 369, 16 Am. Rep., 473. 

A belief in the doctrine of metempsychosis does not argue insanity 
or defeat a will by which the testator, having no family, left his 
estate to the society for the prevention of cruelty to animals. 
Bonard’s Will, 16 Abb. Pr., n. s. [N. Y.], 128. 

The testator, an Englishmau who had served as an army officer 
in India, had become a convert to Islam, and also a believer in 
astrology and necromancy. He left money by his will to be paid 
over to the Turkish ambassador, to be used for the erection of a 
cenotaph at Constantinople, with the name of the testator engraved 
thereon and with a light burning therein, the remainder of the be- 
quest to be divided among the poor of Constantinople. Held to be- 
the act of a capable testator and therefore valid. Austen v. Graham, 
1 Spinks [Eng. Eccl. and Ad.], 357. 

Partial insanity does not incapacitate from making a will. A will 
made in a lucid interval by a person habitually insane is valid; and 
when there is nothing unreasonable on the face of the will of one 
habitually insane, it will be presumed to have been made in a lucid 
interval. Kingsbury v. Whitaker, 32 La. Ann., 1055, 36 Am. Rep., 278. 

Eapert Witness—It was held in.California that a Roman Catholic 
priest who had been regularly educated and had officiated as a priest 
for ten years and a part of whose education was to become compe- 
tent to pass on the mental condition of communicants in his ehurch, 
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with a v'ew to administering the sacraments, and whose education 
involved the study of physiology and psychology and who in his 
capacity as a priest had been called upon almost daily to pass upon 
the mental condition of candidates for the sacraments, could testify 
his opinion as to the sanity of the testator. Hstate of Toomes, 54 
Cal., 509. 

Non-Expert Witnesses-—Upon the trial of Charles J. Guiteau for the 
rmourder of James A. Garfield, before the supreme court of the Dis- 
. trict of Columbia, 1881, Justice Cox presiding, John A. Logan was 
called by the defense as a witness on the sanity of the prisoner. 
He testified that he had seen Guiteau on probably three occasions; 
not more; that the first occasion was at his room where the prisoner 
came about 8 or 9 o’clock in the morning, without being invited. 
After describing in detail two interviews with the prisoner, witness 
testified that he “thought there was some derangement of his 
mental organization.”. He was afterwards allowed to testify to a 
statement made to his landlady with regard to his opinion of the 
prisoner’s mental state, upon seeing him at the breakfast table. 
This was upon the theory that his conclusion expressed at the time 
was a part of the same transaction. Trial of Guiteau, Part I., pp. 
444-447, 

A witness not an expert can not give his opinion on a question 
of insanity. Boardman v. Woodman, 47 N. H., 120, 121; State v. Pike, 
49 N. H., 399, 407, 6 Am. Rep., 533, 544. In each of these cases there 
is a vigorous dissent by Doe, J. 

A non-expert witness may give his opinion as to the sanity or 
insanity of a person, only when he shows other qualifications, and 
narrates to the jury the facts on which he bases his opinion. 
Schlencker v. State, 9 Nebr., 241; Hay v. Miller, 48 Nebr., 156; Hoover 
v, State, 48 Nebr., 184; Lamb v. Lanch, 56 Nebr., 135; Snider v. State, 
56 Nebr., 309.—REPORTER. 


Sourm OMAHA LOAN & BUILDING ASSOCIATION, APPELTET. 
VY. SHERIDAN WIRRICK EP AL, APPELLANTS. 
FILED JANUARY 8, 1902. No. 10,955, 
Commissioner’s opinion, Department No. 3. 


1. Building and Loan Association: Loan: DrEDUcTION oF PREMIUM: 
' COMPETITIVE BIDDING: By-Brppine. A building and loan asso- 
cejation may deduct from a loan made to one of its members 
the premium bid for the right of precedence in taking such 
loan. Loans by the association must, however, be Open to com- 
petitive bidding, and by-bidding by the officers or agents of the 
association for the purpose of increasing the premium to be 
paid for loans, will not be tolerated. 


Vou. 63] JANUARY TERM, 1902. _ 699 


South Omaha Loan & Building Ass’n v. Wirrick. 


: FORECLOSURE OF MorTGAGE. In an action to foreclose a 
mortgage given to a building and loan association organized 
under the laws of this state, the fact that the association 
changed its method of making loans and conducting its busi- 
ness after the making of the mortgage is no defense to the 
action, especially in the absence of a showing that the mort- 
gagor objected thereto. 


APPEAL from the district court for Douglas county. 
Heard below before DIcKINSON, J. A/firmed. 


A. L. Sutton and HL. &. Leigh, for appellants. 


A. H. Murdock, contra. 


DuFfFiE, C. 


This is an action in the usual form to foreclose a mort- 
gage on certain lots in the city of South Omaha made by 
the appellant to the South Omaha Loan & Building Asso- 
ciation. By their amended answer the defendants set up 
the following defenses: That the mortgage was made to 
secure a loan procured from the association, and that the 
association required him to bid twenty-five per cent. on the 
amount of his loan in order to obtain the money. That 
the mortgage given was for $1,200, and that he received 
only $900. The $300 deducted from the amount of the loan 
represented what is known as a premium. He alleges that 
the method used was a device to evade the usury laws. As 
a further defense he alleges that the plaintiff often refused 
applicants its money, unless they would bid a certain per 
cent., which per cent. was in all cases to be determined by, 
the plaintiff; that the plaintiff, its officers and its agents, 
often acted as by-bidders when its money was offered for 
loan, thereby compelling its borrowing members, including 
the defendants, to pay as premium the amount determined 
by the plaintiff. He further alleges that soon after becom- 
ing a member of the association the plaintiff returned to a 
large number of its borrowing members their premiums, or 
a large part of the said premiums; and that no part of the 
$300 premium paid by him was ever returned. At the trial 
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a decree was entered foreclosing the mortgage as prayed 
in the plaintiff’s petition. 

It is admitied that the South Omaha Loan & Building 
Association is a corporation organized under the laws of 
this state, and it was held in Livingston Loan & Building 
Ass'n v. Drummond, 49 Nebr., 200, that the statute under 
which the appellee was organized is constitutional, and that 
such association may legally collect money by stated dues, 
fines, interest and by premiums bid by members for the 
right of precedence in taking loans. A careful examination 
of the record leads us to conclude that the method of trans- 
acting the business of the association as defined in its 
charter is entirely legal, and has the support of the decis- 
ions of this court. Such being the case, the mortgage in 
suit is a valid instrument, and enforceable against the de- 
fendant, unless the association departed from the powers 
vested in it by statute in making the loan to the defendant 
and taking this mortgage as security. By its charter the 
association had no legal authority to fix any particular 
premium or per cent. which its money should bring. In 
State v. Oberlin Building & Loan Ass’n, 35 Ohio St., 258, 
it was held that a by-law providing that the directors 
might determine the lowest amount of premium that would - 
be received on loans was invalid, and this because it pre- 
vented the loan of funds to a member under the system of 
competitive bidding contemplated by the statute. A rule 
of the association, or any agreement or understanding en- 
tered into by its officers and carried into operation, that. 
its money should not be loaned to members except upon 
the payment of a fixed premium, or a system of by-bidding 
for the purpose of increasing the premium required to be 
paid by a bidder, should receive no countenance in the law. 
But the evidence before us in this case, fails to establish 
that such a method was pursued in this instance. There 
is testimony tending to show that some loans were refused 
because a sufficient premium was not paid, and that in 
some instances a system of by-bidding was invoked. In 
the present case, however, one Cockrell was the agent of 
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Wirrick in procuring this loan. He, if any one, had knowl- 
edge of all the facts in the case. He was a witness for 
Wirrick on the trial, and, while he states that the system 
above spoken of was followed in some instances, he could 
not point out any one case in which it was pursued, and 
did not pretend to say that the loan which he made for 
Wirrick was not fair in all particulars, and strictly within 
the rules of the association. Regarding the complaint that 
the building association changed its method of doing busi- 
ness after the appellant had made his loan and become a 
member, there is no evidence in the record which tends 
to show that such change was not made with his consent 
and approval. 

The decree of the district court is amply supported by 
the evidence, and we therefore recommend that it be af- 
firmed. 


AMES and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is 
AFFIRMED. 


WILHELMINA KARBACH Y. MAX 1uGEL. 
Frep JANUARY 8, 1902. No. 10,803. 
Commissioner’s opinion, Department No. 3. 


Action for Damages: ConrRacT: Tort. In an action for damages, 
whether upon contract or for tort, compensatory damages can 
alone be recovered, and only such as are the probable, direct 
and approximate consequences of the wrong complained of, 
and such as may fairly be supposed to have been within the 
contemplation of the accused party at the time the cause of 
action arose. ; 


a 


Error from the district court for Douglas county. 
Tried below before Kuysor, J. Reversed. 


A. N. Ferguson, for plaintiff in error. 


J. W. Woodrough and William D. Beckett, contra. 
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AMES, C. 


This is an action brought by the defendant in error to 
recover damages for an alleged wrongful eviction by his 
lessor from premises situate on Fifteenth street, in the city 
of Omaha, and formerly occupied by him as a tradesman. 
He claimed the right of possession under. an alleged parol 
lease in perpetuity, forfeitable for non-payment of rent 
only. Whether such a lease is valid was not discussed by 
counsel and need not now be decided. The jury found his 
eviction to have been wrongful. Recovery was sought for 
two elements of damages,—one for injury to the property 
of the plaintiff, which suffered loss and deterioration by 
the renioval; and one for injury to his business. With re- 
spect to the latter, the plaintiff was permitted to prove 
that after his eviction he resumed his trade in a location 
something more than two blocks distant, near the corner 
of Farnham and Seventeenth streets, and to testify as to 
the comparative volume and profitable character of his 
business in the two localities. The court instructed the 
jury that if they found the eviction had been wrongful 
they should “determine. from the evidence what was the 
amount in value of the decrease in. the plaintiff’s business 
by reason of his removal from said premises; said loss is 
to be measured at the time of said eviction; but- the jury 
may take into consideration his earnings in his new loca- 
tion, in connection with all the other testimony, in order 
to deterniine the loss of business caused plaintiff by said 
eviction.” No evidence was offered for the purpose of 
showing the value’ of the leasehold estate of which the 
plaintiff was alleged to have been deprived. We think the 
measure of damages adopted by the court was too remote 

-and speculative. If it could be sanctioned in such a case, 
a variety of collateral matters would have to be taken into 
account, which would carry the investigation too far afield, 
and call for a multitude of difficult discriminations, with 
which courts and juries are not competent to deal. It 
would require it to be known whether the new location 


Vor. 63] JANUARY TERM, 1902. 603 


Karbach v. Fogel. 


was one which, considered by itself, was suitable at all, 
and if at all, to what degree, for the conduct of the plain- 
tiff’s business; whether there were other available situa- 
tions more or less suitable for the purpose than the one 
chosen, and whether the plaintiff had exercised reasonable 
care, prudence and judgment in making his choice. Ac- 
count would also need to be taken of the seasons of the 
year between which the comparisons were made, and of 
the general volume of trade and of the prevailing degrees 
of business prosperity. Manifestly, an investigation of 
this character would be well-nigh interminable, and the 
speculations to which it would give rise could eventuate in 
no definite conclusion. The defendant in error cites no 
authority in support of this instruction, and in our opinion 
it can not be upheld, especially in this state, where the 
measure of damages in actions for the breach of contracts 
and in actions sounding in tort is the same, and is limited 
in all cases to compensation for actual and ascertainable 
loss. In those jurisdictions in which punitive and exem- 
plary damages are recoverable in actions for tort, greater 
Jatitude is sometimes permitted to the jury in estimating 
compensatory damages in such cases than is allowed to 
them in actions upon contract, but in this state the line of 
distinction between the two classes of cases, in this re- 
spect, has by a long series of decisions been wholly oblit- 
erated: In botlt classes of actions, the rule must now be 
regarded as settled that only such damages may be recoy- 
ered as are the probable, direct, approximate consequences 
of the wrong complained of, and such as may fairly be sup- 
posed to have been within the contemplation of the accused 
party at the time the cause of action arose. Speculative 
or conjectural damages are not allowable in any case. 
Holmes v. Boydston, 1 Nebr., 346; French v. Ramge, 2 
Nebr., 254; Bridges v. Lanham, 14 Nebr., 369. As is said 
in Lamb v. Stone, 11 Pick. [Mass.], 526, 533, “Tt is indis- 
pensable that the plaintiff should show not only that he 
has sustained damage, and that the defendant has commit- 
ted a:tort, but that the damage is the clear and necessary 
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consequence of the tort, and that it can be clearly defined 
and ascertained.” Obviously, the rule of damages adopted 
by the trial court in this case does not fall within the fore- 
going definition, and it is therefore erroneous. 

It is recommended that the judgment of the district 
court be reversed and a new trial granted. 


DuFrrig and ALBERT, CC., concur. 


By the Court: For reasons stated in the foregoing opin- 
ion, it is ordered that the judgment of the district court. 
be reversed and a new irial granted. 


REVERSED AND REMANDED. 


GERMAN NaTIONAL BANK OF BEATRICE V. JACOB EDWARDS. 
FILED JANUARY 8, 1902. No. 10,820. 
Commissioner’s opinion, Department No. 3. 


1. New Trial: Newiy-DiscovereD EvIDENCE. Newly-discovered evi- 
dence merely cumulative in character may be a sufficient 
ground for granting a new trial, if the circumstances of the 
record are such as to render it highly probable that it would, 
if produced, have changed the result of the trial. 


ORDER: NEWLY-DISCOVERED EviIDENCE. An order denying 
a motion for a new trial and an order denying a petition for a 
new trial on the ground of newly-discovered evidence may both 
be reviewed in a single proceeding in error. 


Error from the district court for Pawnee county. Tried 
below before Lerron, J. Reversed. 


Samuel P. Davidson, for plaintiff in ervos. 
Henry C. Lindsay, contra. 


AMES, C. 


This is a petition in error to review a judgment of the 
district court in an action of replevin. The property in 
controversy is claimed by the plaintiff below, who is the 
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plaintiff in error, under a chattel mortgage. The mort- 
gage describes several animals, and among them “one mare 
colt,” all of said property being designated as being “kept 
in Tilley,” in this state. The principal question of fact 
mooted in this suit is whether at the time of the execution 
of the mortgage the mortgagor had more than one mare 
colt kept at Filley, and this inquiry, on account of circum- 
stances not necessary to be detailed in this opinion, in- 
volves a further inquiry as to the color of the colt intended 
to be conveyed by the mortgage. There is a conflict of evi- 
dence upon both these questions, but none of it is of the 
most satisfactory character, so that the plaintiff contends 
with a good deal of foree that there is not sufficient evi- 
dence in the record to support the verdict which was re- 
turned in favor of his adversary. But it is not intended 
to decide whether this contention could be upheld, or 
whether, if the verdict had been for the plaintiff, a like 
contention might not have been made with equal force by 
the defendant. In due season after the return of the ver- 
dict, the plaintiff filed a motion for a new trial, which was 
overruled; and at the expiration of about four months 
thereafter he also filed a petition for a new trial in which 
he gave the names of several witnesses, who, he alleged, 
had personal knowledge upon both the matters of fact 
above mentioned and would, if permitted, testify as to 
both of them in support of the plaintifi’s contention. It 
was also averred that before the trial the plaintiff had 
made diligent search for witnesses qualified as above men- 
tioned, but had been unable to discover any, and that 
knowledge of the witnesses named: had not come to the 
plaintiff until after the conclusion of the trial. To this 
petition a demurrer was interposed, which was sustained, 
and the plaintiff duly excepted. We think this order was 
erroneously made. A new trial will not be granted for 
newly-discovered evidence merely cumulative in character, 
less the circumstances of the record are such as to ren- 
jer it highly probable that the evidence would, if produced, 
have changed the result of the trial. Hoffine v. Ewings, 
60 Nebr., 729, and cases cited. We think that the situation 
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in this case, of which a brief description is above given, 
brings it within the exception to the rule. 

The petition in error assigns as error both the ruling on 
the motion for a new trial and that sustaining the demur- 
rer to and denying the petition. The defendant in error 
objects that the latter ruling is a final order, reviewable 
by itself independently of the order overruling the motion 
for a new trial, and is therefore in effect a new action, and 
that for that reason complaint can not be made of both 
orders in a single petition in error. We do not think this 
contention can be upheld. The motion and petition at- 
tack the same verdict, upon grounds prescribed by the 
same section of the Code. The matter alleged in the peti- 
tion might have been, and presumably would have been, 
included in the motion, had knowledge of it come to the 
plaintiff in error within the time prescribed for the filing 
of the latter. It is because of the frequency of the oc- 
currence of a like state of affairs that the statute permits 
the filing of the petition at a later date than is prescribed 
for the filing of the motion. But while the two proceed- 
ings are distinct in so far that each may be reviewed sepa- 
rately from the other, no good reason occurs to us why 
that course should be regarded as being exclusively per- 
missible. On the other hand, the method adopted in this 
case is to be commended as having a tendency to expedite 
the litigation and to save costs and expenses. 

Other matters assigned for error are of such nature as 
that it may be anticipated that they will not recur upon a 
second trial, and their discussion at the present time is, 
therefore, not deemed important. 

It is recommended that the judgment of the district 
court be reversed and a new trial awarded. 


DUuFFIE and ATBERT, CC., concur. 


By the Court: For reasons stated in the foregoing opin- 
ion, it is ordered that the judgment of the district court be 
reversed and a new trial awarded. 

REVERSED, 
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CaRL TESKE, APPELLEE, V. MartHaA DITTBERNER ET a 
APPELLANTS.* 


FILED JANUARY 8, 1902. No. 10,901. 


Commissioner’s opinion, Department No. 3. 


Deed: ORAL AGREEMENT: Vorp. An alleged oral agreement between a 
son and his parents that upon the death of the latter he shall 
become vested with the title to the family homestead in consid- 
eration of his carrying on the business of the parents and pro- 
viding them with a home and maintenance, is void. 


APPEAL from the district court for Madison county. 
Heard below before Robinson, J. Reversed. 


Wiliam V. Allen and Willis H. Reed, for appellants. 


McKillip & McAllister, F. M. Cookingham and Reeder 
& Hobart, contra. 


Ames, C. 


This is an appeal from a jiomniet of the district court 
for Madison county. The action was tried before a referee, 
who reported the facts as follows: 

“First. That the plaintiff Carl Teske, is the son of the 
defendant, Frederick Teske, and the brother of the de 
fendant, Martha Dittberner; that the defendant, Martha 
Dittberner, is the youngest daughter of the defendant, 
Frederick ‘Teske, and wife of the defendant, Frederick 
Dittberner. 

“Second. ‘The defendant Frederick Teske, and his wife 
settled upon the northwest quarter of section twenty-four, 
township twenty-one, range two west, in Madison county, 
Nebraska, and acquired title thereto in the year 1878, that 
ever since said date up to December, 1896, they lived upon 
said premises occupying the same as their home; that in 
December, 1896, the wife of: said Frederick Teske died ; 


*Rehearing aliowed. Judgment below modified. Further rehear- 
ing allowed, 
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that the said Frederick Teske continued to make his home 
with the plaintiff until March, 1897, when he left his home 
without cause and took up a residence with his daughter, 
Martha. 

“Third. That in January 1893, the defendant, Fred- 
erick Teske, and his wife entered into an oral agreement 
with the plaintiff, Carl 'eske, whereby the said Car! Teske 
was to remain on the premises in controversy, pay the 
taxes, keep up the place and improve it, and provide a 
home, board, clothing and spending money for the said 
Frederick Teske and his wife so long as they should live. 
If either the said Frederick Teske or his wife should desire 
to leave the home to be provided by plaintiff, then they 
were to receive $100 each per year in lieu of the above pro- 
visions relative to their support. In consideration of the 
performance of the above conditions, the said Carl Teske, 
plaintiff, was to have the home place, of which the prem- 
ises in controversy were a part, at the death of the said 
Frederick Teske and his wife, and was to pay each of his 
three sisters the sum of one thousand dollars. 

“Trourth. That the said Carl Teske up to March, 1897, 
at the time the defendant Frederick Teske left the home 
place, had performed all the conditions of the said con- 
tract, and stood ready to perform the conditions of said 
contract ever since. 

“Fifth. That at the request of the defendant Frederick 
Teske and his wife, and in anticipation of that part of the 
contract providing for the payment of one thousand dol- 
lars to each of his sisters at the death of the said [*red- 
erick Teske and his wife, the said plaintiff, Carl Teske, on 
the 28th day of July, 1893, conveyed to Gustina Teske, his 
sister, the northeast quarter of section twenty-seven, town- 
ship twenty-two, north, range one in Madison county, Ne- 
braska. 

“Sixth. That on the 9th day of March, 1897, the said 
Frederick Teske conveyed the northwest quarter of section 
twenty-four, township twenty-one, range two, west,—being 
the premises in controversy,—to his daughter, the defend- 


VoL. 63] JANUARY TERM, 1902. 609 


Teske v. Dittberner, 


ant, Martha Dittberner, and that said conveyance was 
without consideration. 

It is not disputed that during all the time mentioned in 
the report the premises in controversy were the homestead 
of Frederick Teske and his wife also, until her death, in 
Deceniber, 1896. Within about sixty days after her de- 
cease the father, on account of differences with his son, 
the appellee, withdrew from the premises to the residence 
of his daughter, the appellant Martha Dittberner, and con- 
veyed them to her by a deed, which was shortly afterwards 
made of record. The alleged oral agreement seems to have 
been repudiated by the father at or before the death of his 
wife, and never subsequently to have been ratified or re- 
newed by him. The action is for a specific performance, 
and to compel a conveyance of the land by Martha and 
her husband to the plaintiff. A decree to that effect was 
rendered by the district court, from which this appeal was 
taken. 

It seems to us too clear to admit of argument or to re- 
quire discussion that this decree can not be affirmed. In 
the light of the statute relative to homesteads, the -mere 
statement of the contrary proposition is its own refuta- 
tion. If the alleged oral agreement could be enforced, 
the provision of the statute (Compiled Statutes, ch. 36, 
sec. 4) that “the homestead of a married person can not 
be conveyed or encumbered unless the instrument by which 
it is conveyed or encumbered is executed and acknowl- 
edged by both husband and wife,” would be explicitly nega- 
tived and annulled. If the statute requires fortification by 
judicial opinion, it is well buttressed by the decisions of — 
this court in Larson v. Butts, 22 Nebr., 370, and Clarke v. 
Koenig, 36 Nebr., 572. There are several other reasons, 
to our minds equally clear, why specific performance of 
the alleged contract in suit can not be decreed; but in view 
of the foregoing their discussion and decision are unneces- 
sary. ‘The father is still living, and the appellee has no 
standing in court from which to inquire into the considera- 
tion or validity of the conveyance to the daughter. 

43 
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It is recommended that the judgment of the district 
court be reversed and the action dismissed. 


DuFFIE and ALBERT, CC., concur. 


By the Court: For reasons stated in the foregoing opin- 
ion, it is ordered that the judgment of the district court be 
reversed and the action dismissed. 


REVERSED AND DISMISSED. 


MISSOURI PACIITIG RAILWAY COMPANY V. JOHN M. HEm- 
INGWAY. 


FILED JANUARY 8, 1902. No. 10,024. 
Commissioner’s opinion, Department No. 3. 


1. Petition: DewurrRER. Petition examined, and held good as against 
a general demurrer. 


w 


. Motion. The remedy for argumentativeness in a pleading is by 
motion, and not by demurrer. 


3. Damages to Land: RaiLroap EMBANKMENT: INgURY. An action 
by a landowner for damages resulting from the negligent con- 
struction of a road-bed or embankment by a railroad company 
does not accrue until such landowner sustains actual injury, 
and is not barred until four years from the date of such injury. 


4. Road-Bed: RAVINE: NATURAL WATERCOURSE: DaMaGE. In the 
construction of a road-bed across a ravine, or other natural 
course of surface drainage, a railroad company is bound to 
provide, so far as is consistent with the safe and proper opera- 
tion of its road, for the discharge of such water as naturally 
flows therein, and upon failure so to do, is liable for damages 
occasioned by such omission. 


5. Continuance: ABUSE OF DISCRETION: REVIEW.- A judgment will 
not be reverséd for a denial of an application for a continuance, 
unless it affirmatively appear that there was an abuse of dis- 
cretion in denying such request. 


6. Submission to Jury: Estopret. Where a question is submitted to 
the jury after a request in that behalf by a party to the suit, 
such party will not be heard to say that an adverse finding 
thereon is not sustained by sufficient evidence. 
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Wrror from the district court for Lancaster county. 
Tried below before CornisuH, J. A/firmed. 


Bailey P. Waggener, James W. Orr and Adolphus R. 
Talbot, for plaintiff in error. 


Stevens, Love & Frampton, contra. 


ALBERT, C. 


This action was brought for the recovery of damages 
resulting from the alleged wrongful construction by the 
defendant company of an embankment across a ravine, 
whereby the surface water was diverted from its natural 
course and discharged in large quantities upon the prem- 
ises of the plaintiff, inflicting the damages complained of. 
A trial resulted in a verdict and judgment for the plaintiff. 
The defendant brings the case here on error. 

The petition, omitting the formal parts, is as follows: 

“(2.) That on and long prior to the 23d day of April, 
1892, plaintiff was the owner in fee of the following de- 
scribed property, to-wit: lots 3, 4, block 26, in the town of 
Hickman, Lancaster county, Nebraska, and was in posses- 
sion thereof, and had erected thereon a livery and feed 
stable, and other buildings, in which were contained a 
large number of horses and hay and grain, carriages, har- 
ness, etc., necessary for the carrying on of a livery and 
feed business. (3.) That adjacent to said lot on the south 
and southeast side thereof is a ravine or draw of consid- 
erable depth, extending from the higher lands above said 
property and for a distance of miles, into which 
ravine or draw the water from a large tract of land col- 
lected, and is emptied into a stream known as ‘Salt Creek,’ 
a short distance from said property. (4.) That on or 
about the day of ——, 1888, the defendant company 
erected an embankment across said ravine or draw and be- 
tween plaintiff’s said property and Salt Creek, to a height 
of about 6 feet, which embankment is the road-bed of said 
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defendant company, and is in constant use for the purpose 
of a business of said company, and that said company 
failed and neglected to place a bridge or culvert or other 
opening across said draw of sufficient size to permit the or- 
dinary flow of water to pass unobstructed through said 
embankment, and that the said defendant company has 
ever since the said construction of said embankment 
wrongfully and unlawfully obstructed said draw in such 
a manner as to cause the water to overflow upon the prem- 
ises of plaintiff above described. (5.) That on or about 
the 23d day of April, 1892, by reason of said wrongful and 
unlawful obstruction the water from said ravine was 
caused. to overflow upon the property of this plaintiff, and 
by reason of said overflow his barns and stables were filled 
with water to a depth of three feet, and thereby causing 
great damage to the property of this plaintiff, and to his 
horses, which were compelled to remain in the water for 
several hours, and to one valuable stallion, which was 
rendered thereby wholly worthless, to plaintiff’s damage in 
the sum of $1,000, and that by reason of said overflow 
plaintiffs property, consisting of stables, carriages, etc., 
was damaged in the sum of $200. (6.) That afterwards, 
to-wit, on or about the 3d day of May, 1893, the water, by 
reason of said obstruction as aforesaid, again overflowed 
plaintiff’s property, causing great damage to plaintiff’s 
horses and to one jack, which remained in the water for 
several, hours, thereby causing him to become worthless, 
to plaintiff’s damage in the sum of $1,000, and damages to 
plaintiff’s premises and other property in the sum of $200, 
by reason of which matters and things as above set out, 
plaintiff has been damaged in the sum of $2,400.” 

The defendant interposed a general demurrer, which was 
overruled, which ruling is now assigned as error. The pe- 
tition is assailed on two. grounds: First, because it shows 
on its face that the cause of action is barred by the statute 
of limitations; and, second, because it does not allege that 
the embankment crosses a watercourse or channel, nor 
that it was wrongfully constructed. As to the first, we 
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think it is disposed of in Omaha & R. V. R. Co. v. Standen, 
22 Nebr., 348, wherein it is held, in effect, that where a 
railway bridge is so negligently constructed as to form an 
unlawful obstruction, and becomes a nuisance by causing 
an overflow of water, no right of action accrues to a land- 
owner until he sustains an actual injury caused by such 
obstruction, as by the overflow of his lands. The case of 
Omaha & R. V. R. Co, v. Moschel, 38 Nebr., 281, cited by 
defendant, is not in point. There the damages sought to 
be recovered were such as resulted from the proper con- 
struction and operation of the road, and would have been 
a proper subject of inquiry in condemnation proceedings. 
But the damages in this case are such as resulted from the 
improper construction and operation of the road, and 
could not have been taken into account in the proceedings 
for the condemnation of the property. To hold that such 
damages should be taken into account in such proceedings 
would render the construction of railroads a most hazard- 
ous enterprise. As to the second ground, it appears fror 
the petition that the embankment was built across a ravine, 
which was a part of the natural system of drainage of sur- 
face water; that no bridge, culvert or opening of sufficient 
size was placed therein to permit the surface water col- 
lecting in such ravine to pass through unobstructed ; that, 
in consequence of such omission, plaintiff’s premises were 
flooded, and the damages complained of sustained. We 
think this is sufficient, under the circumstances, to show 
that the embankment was improperly constructed. While. 
the pleading is to some extent argumentative, yet the facts 
thus pleaded, when confessed by demurrer, may not be 
ignored. The remedy for argumentative pleading is by 
motion and not by demurrer. In our opinion, the petition 
is good as against a general demurrer. 

It is next urged that the court erred in refusing to give 
at defendant’s request the following instructions: 

“J, The jury are instructed that in Nebraska the com- 
mon-law rule prevails, touching the damages occasioned by 
surface water such as are sought to be recovered in th‘; 
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action and you are instructed that the common law which 
prevails in Nebraska that surface water is a common 
enemy and that the owncr may defend his premises by 
dyke or embankment and if damages result to adjoining 
property by reason of said defense he is not liable therefor. 
Under this rule such water may be controlled by the owner 
of the land on which it falls or over which it flows. He 
may appropriate to his own use all that flows or comes on 
his land and refuse to receive any that flows on or comes 
on his neighbors land and you are further instructed that 
under this rule the defendant railroad company stands in 
the same position that any individual would stand in like 
circumstances so that the rule just announced applies to 
the railroad company in this case. 

“2. The jury are instructed that it is important in this 
case to determine what is a stream or watercourse; and 
you are instructed that to constitute a watercourse the size 
of the stream is not material. It must however be a stream 
in fact as distinguished from mere surface drainage oc- 
casioned by freshets or other extraordinary causes, but the 
flow of water need not be continuous. There must be a 
stream usually flowing in a particular direction, though 
it need not flow continually. It may sometimes be dry, 
but it must flow in a definite channel, have a bed, sides or 
banks and usually discharge itself in some other stream or 
body of water. It must be something more than a mere 
surface drainage over the entire surface of a tract of land 
caused or occasioned by freshets or other extraordinary 
causes. It does not include waters flowing in hollow 
ravines in land, which is mere surface water from rains 
or melting snow, or is discharged there through from a 
higher to a lower level, which at other times are destitute 
of water.” , 

These instructions were properly refused. They do not 
state the law applicable to the facts in this case. See 
Lincoln & B. H. R. Co. v. Sutherland, 44 Nebr., 526; 
Toun v. Missourt P. R. Co., 50 Nebr., 768; Chicago, RK. I. 
& P. R. Co. v. Shaw, 63 Nebr., 380. In the last case Com- 
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missioner DUFFIE reviews the authorities at length, and 
deduces the rule that “a railway company should, in con- 
structing its road-bed across such draw, provide for the 
discharge of such water as naturally flows therein; and 
if its road-bed is so constructed as to dam the water 
‘and flow it back over the premises of an adjoining proprie- 
tor, or to discharge the accumulated water in unusual 
quantities upon the lands of those adjoining, it will be 
liable for the damages occasioned thereby.” If that be the 
correct rule of law,—and we do not doubt it,—to have 
given the instruction asked would have been error. 

Complaint is made of the admission of certain evidence, 
which complaint is formed in these words: 

“This line of testimony was erroneously admitted by 
the court, because under. the pleadings the railroad com- 
pany was charged with stopping the flow of water that 
came in a southeasterly direction from the barn. We con- 
tend first that under the pleadings no testimony could be 
admitted showing that the water came from the northeast- 
erly direction when we were charged from stopping the wa- 
ter that came from the southeasterly direction ; and second, 
we contend, that it was error to admit this testimony 
showing that the water came from a north and northeast- 
erly direction through ditches along by the public highway 
to the point on the railway company’s embankment just 
opposite the barn in question, which accumulation of wa- 
ter at this point was made because of the ditches in the 
‘public highway. We contend that the diversion of the 
surface water by means of the ditches along the public 
highway, and throwing off of the same upon the right of 
way of the railway company was a condition over which 
the railway company had no control and could not have - 
at the time of the construction of the embankment years 
prier.” : 

In the first place, the petition was amended to change 
the allegation as to the direction from which the water 
came. Besides, in cases like this, where it is necessary to 
describe the lay of the land, in order that the jury may 
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understand the topography of the country and the effect 
of the embankment on the surface drainage, there is bound 
to be more or less evidence that does not bear directly on 
the issues. The jury were instructed that the defendant 
would not be liable if the change in the flow of water was 
caused by the ditches along the public road. Under such 
circumstances, there was no error in receiving such evi- 
dence. 

Complaint is made of the admission of certain expert 
testimony as to the value of some of the property alleged 
to have been injured by the water; but no complaint is 
made on that ground in the petition in error, unless it be 
under the general assignment of errors of law occurring 
during the trial; but such assignment, under the repeated 
holdings of this court, is too general to receive attention. 

It is urged, further, that the court erred in permitting 
the amendment of the petition, as to the direction of the 
flow of water, and in denying the defendant’s request for 
a continuance to enable it to meet the proof in support 
of such amendment. Such matters are largely within the 
‘discretion of the trial court. Our attention has not been 
directed to any showing, made by the defendant, that a 
continuance was necessary to enable it to meet such evi- 
dence, nor have we been able to find any record of such 
showing. Hence, we can not say there was an abuse of dis- 
cretion by the trial court in this behalf. 

The defendant insists that the damages sought to be 
. recovered are too remote. The damages claimed are for 
injuries to certain animals, resulting from their standing 
in water of considerable depth which flooded the stable. 
It is claimed that they were rendered thereby less valu- 
able for breeding purposes, which appears to have been 
the purpose for which they were kept. We can not see 
that any such damages are any more remote than injuries 
that would have rendered them less valuable for any other 
purpose. Had the damage been to lumber, or to any other 
kind of personal property, the ultimate question would 
have been precisely the same as that presented in this 


‘VOL. 63] JANUARY TERM, 1902. 617 


Wilson v. Lewis, 


case; nor would injuries whereby such property had been 
rendered less valuable for the purposes for which it was 
intended be regarded as too remote or as speculative. 

It is urged further that the verdict is not sustained by 
sufficient evidence. Our attention is specifically directed 
to the evidence on the point whether the embankment was 
constructed properly and with due care. That question 
was submitted to the jury, after an instruction on the 
-same point had been tendered by the defendant. It is a 
well-settled rule of this court that a party who asks the 
submission of a question to a jury will not be heard to 
say that an adverse finding thereon is not sustained by 
sufficient evidence. Besides, in our opinion, it can not be 
fairly said that the verdict is not sustained by sufficient 
evidence. . 

We recommend that the judgment of the district court 
be affirmed. 


DuFFIE and Amgs, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment ofthe district court is 


AFFIRMED. 


OLIVER WILSON y. Davip A. LEWis. 


FILED JANUARY 8, 1902. No. 10,844. 
Commissioner’s opinion, Department No. 3. 


1. Evidence: Ownersuip: ALLEGATION. Evidence examined, and held 
sufficient to support an allegation of general ownership. 


2, Contract: SALE: PrrsonaL PROPERTY: ATTACHMENT: EXECUTION: 
Ingen. Where a contract in writing whereby the transfer of 
title or ownership of personal property is made to depend on 
a condition is not filed, such omission is available only to 
such creditors as have perfected a lien on the property by the 
levy of an attachment or execution, while the vendee was in 
possession, unless it appear that they extended credit to the 
vendee on the faith of his apparent ownership. 
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3. Conditional Contract: VENDOR: VENDEE: CREDITORS. Where a con- 
ditional contract of sale provides that the title shall remain 
in the vendor until the purchase price is paid, and that in case 
of default he may retake the property and sell, and from the 
proceeds deduct the unpaid balance of the purchase price and 
pay the surplus to the vendee, and further provides that while 
the vendee is in possession he may sell the goods in the usual 
course of trade, and replenish the stock from time to time, held, 
that where the latter provision has been fully executed, by the 
voluntary surrender of the stock, as thus replenished, to the 

_ vendor, neither the vendee nor creditors whose executions were 
levied subsequent to the surrender of the stock to the vendor 
will be heard to assail the validity of such provision. 


Error from the district court for Boone county. Tried 
below before THompson, J. Affirmed. 


Spear & Mack, R. F.;Williams, J. 8S. Armstrony and C. 
J. Garlow, for plaintiff in error. 


J.A. Price and H. 0. Vail, contra. 


ALBERT, C. 


In November, 1897, Gunder O. Qualset and Millie A. 
Brink, the latter representing a concern known as the 
Brink Drug Company, entered into a contract in writing 
which is as follows: 

“This agreement, made and entered into by and be 
tween Gunder O. Qualset of Newman Grove, Madison 
county, Nebraska, party of the first part and Millie A. 
Brink of Fremont, Dodge county, Nebraska, party of the 
second part, witnesseth: The said first party agrees to 
sell his stock of drugs and toilet articles, and the fixtures 
in his drug store at St. Edwards, Boone county, Nebraska, 
to the said second party, and the said second party agrees 
to buy said drug stock and fixtures on the terms and con- 
ditions following, to-wit: The invoice price of said stock 
is $1,417.50 on November 10, 1897, and the said second 
party agrees to pay for said goods in payments as follows: 
Four hundred seventeen and 50-100 dollars cash in hand; 
one thousand dollars, ($1,000.00) in payments as follows: 
Fifty ($50.00) dollars on the first day of each month for 
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twenty (20) months, commencing on the first day of Jan- 
uary, 1898. Tach of said payments shall draw interest 
at the rate of 10% and the interest shall be paid on each 
payment when the monthly payment is made. Said second 
party shall have the right to make payments at any time 
on or before said payments are due. But if payments are 
made in advance of the time specified, they shall apply 
_on the reduction of the indebtedness, but shall not be 
deemed as allowing the next monthly payments to pass. 
It is expressly agreed and understood that the title to, 
and in said stock of drugs and fixtures shall be and re 
main in the said first party until the said second party 
shall have fully paid each and every payment to the said 
first party. Said second party shall have the right to 
sell from said stock in the usual course of business, and 
hereby agree to keep said stock replenished, so that the 
value of the said stock shall at all times be as much as 
the invoice price of said stock at the date of this agree- 
ment, viz: $1,417.50. The said second party agrees to 
keep said stock insured in a sum not less than $500, loss 
if any, payable to the said first party. It is further agreed 
that the said first party shall at all times during the con- 
tinuance of this agreement, have the right to examine 
said stock of goods, and fixtures, and if he finds that said 
stock of goods and fixtures are being reduced in value, or 
being allowed to depreciate by reason of bad management, 
or neglect, he shall have the right to take immediate pos- 
session of said stock and fixtures, and declare this agree- 
ment at an end, in the following manner: He shall ad- 
vertise said stock for sale for at least 20 days, he shall 
give the said second party at least 20 days notice in writ- 
ing of said sale, and said sale may be either public or 
private as said first party may elect. Said first party 
shall retain from the proceeds of said sale of goods and 
fixtures so much as is due him from said second party on 
this contract, the costs of advertising and sale and a fur- 
ther sum of $200 as damages for the non-fulfillment of 
the agreement; the balance of the proceeds from said sale 
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shall be paid to said second party. The said second party 
agrees to pay all taxes, rents, licenses and expenses in 
running said business, and the profits from said business, 
over and above the payments to be made the said first 
party, shall be said second parties full compensation for 
any and all services in the managing and running of said 
business. In case the said second party shall fail, neglect, 
or refuse to fulfill each and every part of this agreement, 
the said first party may, at his election take immediate 
possession of said stock and fixtures and sell them in the 
manner as heretofore provided. As soon as the said sec- 
ond party shall have fulfilled each and every provision of 
this agreement, and made all payments as agreed, the said 
first party shall make and deliver to the said second party 
a bill of sale of said stock and fixtures, free from all en- 
cumbrances, and liens. that are against said stock up to 
this date. 
“Signed in duplicate this — day of November, 1897. 
“In presence of: 
“C. A. RANDALL, GUNDER O. QUALSET, 
“EARL C. BRINK. MILUE A. BRINK.” 


The drug company went into possession, in pursuance 
of the terms of said agreement, and conducted the busi- 
ness, to all outwarfl appearance, as owners of the stock. 
The agreement was not filed for record until the 2d day of 
December, 1898. On the first day of December, 1898, 
Qualset assigned his interest-in the contract, and all his 
rights thereunder, to David A. Lewis, the plaintiff below. 
On the 2d day of January, 1899, the plaintiff took pos- 
session of the stock, claiming under the contract. On the 
1ith day of January, thereafter, judgments were rendered, 
some against the individual members of the drug com- 
pany, others against it by name, on which executions were 
issued, placed in the hands of a constable, the defendant 
below, for service and levied on the stock of goods in 
question, then in the possession of the plaintiff in this 
ease. The plaintiff brought replevin, alleging general 
ownership. A trial resulted in a verdict for the plaintiff. 
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From a judgment rendered thereon, the defendant prose- 
cutes error to this court. 

The defendant insists that the instrument in question is 
a chattel mortgage, and that, as the plaintiff alleged gen- 
eral ownership, such allegation is not satisfied by the 
proof of possession under such instrument. The answer 
to that is that it is the policy of the law to give effect to 
the intentions of the parties in the construction of the 
writing which they have made the final repository of the 
propositions upon which their minds finally met in com- 
mon assent. By the express terms of this agreement, the 
title, that is the general ownership, was to remain in the 
vendor until all the terms and conditions on the part of 
the vendee had been kept and performed. Having thus 
expressed themselves unambiguously, we can see no rea- 
son why this court should strain after reasons for thwart- 
ing their obvious purpose. It is true that at first sight 
the authority given the vendee to dispose of the articles 
composing the stock in the usual course of trade, and sup- 
ply their place with others of like nature, would seem to 
be incomsistent with the plaintiff’s claim of general owner- 
ship. But it must be kept in mind that the parties to the 
contract, at the time it was made, had in contemplation 
the stock in its entirety, and regarded it as a unit. That 
part of the contract was fully executed, was treated by the 
parties as valid and binding, and neither they nor anyone 
claiming under them, or either of them, under the facts in 
this case, can now be heard to challenge its validity. As 
bearing on this question, see Richardson Drug Co. v. Teas- 
dall, 52 Nebr., 698; Keystone Mfg. Co. v. Casselius, 76 N. 
W. Rep. {Minn.], 1028. But it is urged by the defendant, 
that the failure to file the contract for record operated as 
a fraud on the execution creditors whose indebtedness 
against the drug company accrued between the date of 
such contract and the time it was filed for record. That 
such contract would operate as a fraud on persons advanc- 
ing credit to the vendee, on the faith of its apparent owner- 
ship of the stock, is undoubtedly true. But that proposi- 
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tion is not available to the defendant, for the reason that 
the evidence fails to bring any of the creditors within that 
rule. We have searched the record with some care, and 
have failed to find that any one of the creditors parted 
with his goods on the faith of the apparent ownership of 
the drug company. The nearest apprdéach that is made to 
covering that point, is the testimony of one creditor, who 
says, that had he known of the existence of such contract, 
he would not have sold goods to the vendee. But there is 
no evidence whatever that he had reason to believe or did 
believe that the stock of goods belonged to the vendee, or 
that he was in any manner misled by its apparent owner- 
ship of the stock. Those omissions are fatal to the theory 
of the defendant under consideration. 

The defendant devotes considerable space to discussion 
of the proposition that where the possession of property 
described in a chattel mortgage remains in the mortgagor, 
and the mortgage, or a copy thereof, is not filed as re- 
quired by law, the mortgage is absolutely void as to the 
creditors of the mortgagor, no matter whether they have 
actual notice or not. That proposition is true.. Spauld- 
ing v. Johnson, 48 Nebr., 880. But there is another propo- 
sition of law equally true, and which also has the sanction 
of this court, and that is that a chattel mortgage becomes 
valid as to creditors on the date of the filing or on the 
date of taking actual possession of the property by the 
mortgagee. Forrester v. Kearney Nat. Bank, 49 Nebr., 
655; Meyer v. Miller, 51 Nebr., 620. The term “cred- 
itors,” as used in the cases just cited, means attaching or 
execution creditors. In Forrester v. Kearney Nat. Bank, 
supra [p. 658], it is said: “A chattel mortgage becomes 
valid as to creditors as of the date of the filing of the same 
or the taking of actual possession of the property by the 
mortgagee.” A creditor, as such, except under certain 
circumstances not shown in this case, has no lien upon nor 
interest in the property of his debtor before the levy of an 
attachment or execution. In this case, before they ac- 
quired any interest by the levy of their executions, the 
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plaintiff had obtained possession. Hence, even were we 
to concede that the instrument in question is merely a 
chattel mortgage,—a point we do not decide,—it became 
valid and binding as to the creditors at the date the plain- 
tiff took possession. 

The defendant complains of an instruction of the court 
as to the effect of some of the judgments upon which the 
executions in question were issued. But the availability 
of any such judgments as a defense in this case involved 
a finding that the instrument in suit was invalid as be- 
tween the plaintiff and the judgment creditors. I‘rom the 
nature of the verdict, the jury must have found all dis- 
puted facts affecting the liability of the instrument in 
favor of the plaintiff. Hence, whatever-error there may 
have been in such instruction is error without prejudice. 

The defendant also complains of instruction No. 10, 
which is as follows: “You are instructed that it is in- 
cumbent on the part of the plaintiff to identify the goods 
claimed in this action as the goods mentioned in the con- 
tract between Millie A. Brink and Gunder O. Qualset, and 
in no case in this action can he recover other goods than 
those so identified, unless you further find from the evi- 
dence that Earl C. Brink acting on behalf of the Brink 
drug company, surrendered the possession of the same to 
the plaintiff under and by virtue of the conditional con- 
tract introduced in evidence by him, before the judgments 
introduced in evidence were obtained.” The objection to 
this instruction is that it permits the jury to find in favor 
of the plaintiff as to those parts of the stock that were 
added to it after the instrument in question was executed, 
and while the vendee was in possession of the property 
and disposing of the same in the usual course of trade, 
which were surrendered to the plaintiff, under and by 
yirtue of the instrument in question. There is sufficient 
to sustain a finding that the stock thus replenished was 
voluntarily surrendered to the plaintiff by the vendee in 
pursuance of the contract as construed by the parties 
themselves. Whatever may be said as to the validity of 
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such contract while executory, certainly neither party 
should be heard to complain of it when fully executed. 
‘The creditors, under the facts in this case, are in no better 
position to assail the validity of that provision than the 
vendee. There was no error in the instruction. 

We recommend that the judgment of the district court 
be affirmed. 


DuFFIE and AMES, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


CHICAGO, BuRLINGTON & QUINCY RAILWAY COMPANY, AP- 
PELLANT, ¥. VILLAGE OF WILBER ET AL., APPELLEES. 


FILED JANUARY 8, 1902. No. 10,851, 
Commissioner’s opinion, Department No. 3. 


1, Phrase in’ Statute: AssessmmnT. The phrase, “the last preceding 
assessment” employed in subdivision 15, section 69, article 1, 
chapter 14, Compiled Statutes, is held to refer to the assessment 
last preceding the election at which the proposition to issue 
bonds is submitted. 


2. Term “Assessment”: DEFINITION. By the term “assessment” is 
meant not merely the act of the local assessor, but the com- 
pleted act of all the agencies employed in determining the 
amount and value of property available for taxation. 

3. Issuing Bonds: Proposition: Maximum. In submitting a proposi- 
tion to issue bonds in pursuance of the subdivision cited, said 
proposition is sufficiently definite if it fix the maximum 
amount to be issued, and vest the village with authority to 
issue a less amount. 


APPEAL from the district court for Saline county. 
Heard below before Hastings, J. Affirmed. : 


J. W. Deweese, Fayette I. Foss and Frank LE. Bishop, 
for appellant. 


Roscoe Pound and J. M. Grimm, contra.” 
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ALBERT, C. 


On May 9, 1894, the village board of Wilber passed an 
ordinance providing for the submission to its electors, at 
a special election to be held May 31, 1894, of the following 
proposition: “Shall the village of Wilber, * * * issue 
bonds to the amount of $17,000, said bonds to be of de- 
nomination of $500 each, with interest coupons thereto 
attached, * * * said bonds to be dated the 30th day of 
June, 1894, * * * and to authorize the village board 
of trustees of said village to levy and collect a general tax 
in the same manner as other municipal taxes may be lev- 
ied and collected on all property within said village, * * 
to meet the interest and principal on said bonds as they. 
become due and payable?” The ordinance also provided 
that no more of the bonds should be issued or disposed of 
than were necessary to complete the water-works, and the 
election proclamation proposed the voting of bonds, not 
exceeding $17,000, for the construction of a water-plant. 
An election was held in pursuance of such ordinance, and 
the proposition received the requisite majority. Immedi- 
ately thereafter bonds to the amount of $17,000, each for 
$500, were printed, signed by the proper officers of the 
village, and presented to the auditor of public accounts 
and registered in his office. Bonds of this issue to the 
amount of $12,000 were sold. The remainder were never 
sold, and never passed out of the hands of the village, 
but were canceled by order of the village board. The 
proceeds of the bonds sold were applied to the purpose 
for which they were voted. Thereafter the plaintiff 
brought this action against the defendants, the proper 
officers of the village of Wilber and of Saline county, to 
restrain the levy and collection of taxes for the payment 
of said bonds, and the making of any payments thereon, 
either from taxes collected or otherwise. A trial resulted 
in a finding for the defendants, and from a decree dismiss- 
ing its complaint the plaintiff brings the case here on 
appeal. 
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The bonds in question purport to have been issued in 
pursuance of the provisions of subdivision 15, section 69, 
article 1, chapter 14, Compiled Statutes, which, so far as 
concerns us at present, is as follows: “Such cities or vil- 
lages may borrow money or issue bonds for the purpose, 
not exceeding ten (10) per centum of the assessed value 
of the taxable property within said village, according 
to the last preceding assessment thereof for the purchase 
of steam engines, or fire-extinguishing apparatus, and for 
the purchase, erection, or construction and maintenance 
of. such water-works, or to pay for water furnished such © 
city or village under contract. * * * No such money shall 
be borrowed or bonds issued, unless the same shall have 
been authorized by a vote of the majority of the electors 
of.such city or village.” The plaintiff brought and prose- 
cuted this action on a theory, founded on the undisputed 
facts appearing in the record, which counsel, in their brief 
filed on behalf of the plaintiff, formulate in the following 
words: “The first question is whether this issue of $17,000 
of bonds is to be tested on the basis of the assessment for 
the year 1893, which amounted to $171,000, or on the as- 
sessment of 1894, which amounted to $121,000. It will 
be remembered that the bonds were voted May 31, the 
vote canvassed on June 1. The bonds were dated June 
30, and seem to have been in the hands of the village 
board as late as August 13, when the resolution of can- 
celation was passed. The assessment for the year 1894 
was completed on the books of the assessor May 21, 1894, 
_ was returned by him to the county clerk on the 3d of June, 

showing a valuation for the village of Wilber of $121,045, 
which amount was not changed by the board of equaliza- 
tion on June 14, 1894. We claim that this latter assessed 
valuation is the one that must govern the amount of bonds 
which the village was authorized to issue as of date June 
30, 1894, and that the voting and issue of $17 ,000 of bonds 
was entirely unauthorized, and the whole issue of bonds 
must fail. This assessment was certainly the last one pre- 
ceding the issue of the bonds, and the amount of this 
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assessment was accessible to the village authorities before 
the election was held or the bonds were declared carried, 
and before they were prepared and signed ready for sale. 
The matter of issuance all occurred after the assessed 
valuation was determined and could have been known on 
the 21st day of May, 1894.” 

The first question that presents itself is, what particular 
point of time is to be taken into account in order to de- 
termine which is the “last preceding assessment”? In 
our opinion, this question finds its answer in State v. 
Babcock, 24 Nebr., 640, in which it is held, that the amount 
of bonds to be issued is to be determined by the assessed 
valuation at the time of the election authorizing their 
issuance. It is true, the section under consideration has 
been amended since that case was determined, but the 
change in the wording is not of such a character as to 
diminish, in any degree, its binding force as a precedent 
in the determination of the question before us. That de- 
cision has stood for many years. A subsequent amend- 
ment of the section, leaving it open to the construction 
placed upon it by the court in that case, gives that con- 
struction a legislative sanction. For these reasons, if no 
other, it should be adhered to in this case. : 

The next question is, which assessment, that of 1893 
or that of 1894, was the last assessment preceding the 
election in question? The election was held on the 31st 
day of May, 1894. The assessment for that year was com- 
plete on the books of the assessor on the 21st day of that 
month, and such books were returned to the county clerk 
on the 3d day of June thereafter, showing a valuation of 
the taxable property of the village of $121,045, which was 
not changed by the board of equalization. The plaintiff 
insists that this was the last preceding assessment, within 
the meaning of the statute. We can not concur in that 
view. The books were still in the hands of the assessor 
on the day of election, and subject to revision by him at 
any time before his return to the county clerk. It is con- 
ceivable that such a change might have been made during 
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the progress of the election as would have rendered the 
election abortive, which but for such change would have 
been effective. Besides, in our opinion, the term “assess- 
ment” has a wider signification than simply the listing and 
valuation of taxable property by the assessor. Judge 
Cooley, in his work on Taxation, at pp. 351, 352, says: 
“An assessment, strictly speaking, is an official estimate of 
the sums which are to constitute the basis of an appor- 
tionment of a tax between the individual subjects of taxa- 
tion within the district. * * * As the word is more 
commonly employed, an assessment consists in the two 
‘processes of listing the persons, property, etc., to be taxed, 
and of estimating the sums which are to be the guide in 
an apportionment of the tax between them. When this 
listing and estimate are completed in such form as the 
law may have prescribed, nothing remains to be done, in 
order to determine the individual liability, but the mere 
arithmetical process of dividing the sum to be raised 
among the several subjects of taxation, in proportion to 
the amounts which they are respectively assessed.” Un- 
der our system of taxation, the listing and estimate are 
not complete until after the county board has completed 
its work as a board of equalization. While sitting as such 
board, they are authorized to assess all lands that have 
been listed by the county clerk and not assessed by the as- 
sessor, and otherwise to change the assessment. Compiled 
Statutes, ch. 77, art. 1, sec. 70. A large part of all railroad 
and telegraph property is assessed, not by the local assessor, 
but by the state board of equalization, and certified to the 
county clerks in the counties in which the same is taxable, 
and thus becomes a part of the basis upon which the levy 
of taxes is made. Section 40, idem. The basis for the is- 
suance of bonds is, “the assessed valuation of the taxable 
property within said village,” and is to be determined by 
“the last preceding assessment.” To our minds it is clear 
that the assessment referred to is the completed act of all 
the agencies employed in determining the amount and 
value of property available for taxation. If we are cor- 
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rect in this view, it follows that the validity of the bonds 
depends not upon the levy of 1894, but upon that of 1893, 
which it is conceded would warrant the issuance of the 
full amount of the bonds in question. 

‘Another objection urged against the validity of the 
bonds is that the ordinance submitting the proposition to 
issue bonds did not fix the precise amount, but simply 
provided that the amount should not exceed $17,000. In 
support of this objection we are referred to Brown v. Carl, 
82 N. W. Rep. [Ta.], 1038. We have examined that case 
with care. The question here involved does not appear to 
have been raised, and certainly was not decided in that 
case. Our own statute is the chief, if not the only guide, 
in this matter. We have searched it in vain for a hint 
that it was the intention of the legislature that the propo- 
sition should name the exact amount of bonds to be 
issued. As a business proposition, the plan adopted by 
the village in this case appears to us the best. At the 
time of the submission of the proposition, it had no means 
by which it could determine the amount necessary for the 
project. That could only be ascertained with certainty 
after it was in a position to enter into a contract. By the 
terms of the proposition, it could not issue bonds beyond 
a certain amount, but might issue them for a less amount. 
lad the amount been definitely fixed at the maximum 
amount, the village certainly would not have been re- 
quired to sell more than was necessary for the project. Is 
the proposition invalid, then, because it vests the village 
with a discretion in the premises which would have been 
implied in any event? We think not. 

We recommend that the decree of the district court be 
affirmed. ; 


‘Durris and Amrs, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is 


AFFIRMED. 
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MARY J. LYON BT AL. V. MARGARET GOMRBERT ET AL. 
FRED JANUARY 8, 1902. No. 10,914. 


Commissioner’s opinion, Department No. 3. 


ay 


. U. S&S. Patent to Land: Prior Conveyance: InuxING TITLE: Estor- 
PEL BY DEED. Where one entitled to a patent to land from the 
United States, but before it issues, conveys the land to another 
by deed purporting to convey the fee, and a patent subse- 
quently issues to such grantor for the land, he will not be 
heard to assert title under such patent, as against such grantee. 


no 


. Claiming Purchaser Without Notice: Facts: Carr: DILIGENCE. 
One claiming as a purchaser without notice under the pro- 
visions of section 16, chapter 73, Compiled Statutes, is charge- 
able not only with notice of such facts as were known to him, 
but also with notice of such facts as he might have learned by 
the exercise of ordinary care and diligence. 


ow 


. Title: Missive Link: Notice. Where an instrument constituting 
a link in the chain of title which a purchaser proposes to buy 
is lacking, and such purchaser buys without inspecting or de- 
manding an inspection of such instrument or the record, where 
it is spread at length, as required by law, such purchaser is 
chargeable with notice of any fact appearing on the face of 
such instrument affecting its validity. . 


4. Quia Timet. A party out of possession may maintain a suit in 
equity to quiet the title to real estate. Fayrs r. Nason, 54 Nebr., 
143, followed. 


Error from the district court for Nuckolls county. 
Tried below before Hastines, J.. Ajfirmed. 


Burr & Burr, for plaintiffs in error. 
Broady & Pettis and Cole & Brown, contra. ; 


ALBERT, C. 


The plaintitfs brought this action to quiet their title to 
certain lands in Nuckolls county. The court made spe 
cific findings, which are too long to set out at length, nor 
do we deem it essential to a proper understanding of the 
case that they should be. Such findings in effect ara as 
follows: (1.) In 1870, Jacob Shoff made a cash entry of 
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the land in coutroversy, paid the purchase price to the 
United States at its local. land office, and received a cer- 
tificate of such entry. (2.) Subsequently, in the same 
year, and before the issuance of a patent to him for said 
land, he conveyed the same by warranty deed in fee simple 
to William Bare, and delivered to his said grantee the 
certificate of entry hereinbefore mentioned, which deed 
and certificate were deposited by the grantee in said land 
office, in order that the patent to the land would issue to 
him, in accordance with the practice then prevailing in 
the land offices of the United States. (3.) Subsequently, 
contrary to said practice, a patent to the land issued to 
Jacob Shoff, instead of to his grantee, and was forwarded 
to the local land office for delivery, but was never actually 
delivered, and was never filed for record in the office of 
the register of deeds of said county. (4.) Afterward, at 
the instance of William Bare, the grantee of Jacob Shoff, 
the patent was recalled and canceled by the general land 
office, and in lieu thereof a patent issued to said Bare. (5.) 
Both Shoff and Bare died intestate. The heirs of the for- 
mer conveyed their interest as such heirs to the defendant 
Mary J. Lyon, who, with her husband and co-defendant, 
George Lyon, Jr., conveyed the same by mortgage to the 
defendant Clara J. Hartz as security for a loan of some 
$2,000, which is unsatisfied. [There were other convey- 
ances, based on the title of the Shoff heirs, but on the state 
of the record they would not change the legal aspect of 
the case.] (6.) hat the defendant Mary J. Lyon, at the 
time she took the title from the Shoff heirs, was charge- 
able with notice of whatever title the plaintiffs had in the 
land, but that the defendant Clara J. Hartz, at the time 
she made said loan, and took said mortgage on the land, 
had no notice of such title, nor of facts sufficient to put 
her on inquiry, save that said Mary J. Lyon derived her 
title through quitclaim deeds, and the lack of a patent 
from the United States in the chain of said title. - (7.) 
Bare’s patent for the land was filed for record in the office 

of the register of deeds of said county August 25, 1893, 


632 NEBRASKA REPORTS. [VoL. 63 


Lyon v. Gombert. 


and after the conveyance from the Shoff heirs to the de- 
fendant Mary J. Lyon and the mortgage of the defendant 
Clara J. Hartz had been executed and delivered, the full 
consideration therefor paid, and said conveyances and 
mortgages filed for record in the office of said register of 
deeds. (8.) The plaintiffs are the sole and only heirs at 
law of William Bare. (9.) The land was wild and un- 
occupied, at least until the conveyances from the Shoff 
heirs to the defendant Mary J. Lyon, which was less than 
ten years before the commencement of this action. The 
trial court entered a decree in favor of the plaintiffs and 
the defendants bring the case here on error. 

It will be seen from the foregoing that, aside from ques- 
tions arising under the recording act, the plaintiffs stand 
in the shoes of William Bare, the grantee of the original 
entryman, Jacob Shoff, and the defendants Mary J. Lyon 
and Clara J. Hartz, to the extent of their respective claims 
(the former as owner of the fee, the latter as her mort- 
gagee) in those of the said Jacob Shoff, and that the rights 
of the said parties plaintiff and defendant are to be de- 
termined by precisely the same rules that would apply 
were William Bare the plaintiff and Jacob Shoff the de | 
fendant in this suit. As between the last named parties 
a discussion of the questions whether Shoff’s title was per- 
fect at the time the patent issued to him, and whether the 
subsequent cancelation of such patent was authorized, and 
operated to divest his title, would be wholly immaterial. 
Shoff’s conveyance to Bare purported to convey the title 
in fee simple. He thereby not only conveyed such title 
as he had at the time, but also estopped himself from as- 
serting, as against his grantee, any title under the patent 
subsequently issued to himself. Whatever title he took by 
such patent inured to the benefit of such grantee. This 
is elementary. Hence, were this an action between Will- 
iam Bare as plaintiff, and Jacob Shoff as defendant, the 
patent issued to the latter, whether its subsequent can- 
celation was effective or not, would constitute no defense. 

If the defendants Mary J. Lyon and Clara J. Hartz 
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stand in any better position than that which Shoff himself 
would occupy were he the defendant, it must be because 
they are purchasers in good faith and without notice of 
the rights of the plaintiffs in the premises, within the’ 
meaning of section 16, chapter 73, Compiled Statutes, 
which, so far as concerns us now, is as follows: “All 
deeds, mortgages, and other instruments of writing which 
are required to be recorded, shall take effect and be in 
force from and after the time of delivering the same to the 
register of deeds for record, and not before, as to all cred- 
itors and subsequent purchasers in good faith without 
notice; and all such deeds, mortgages, and other instru- 
ments shall be adjudged void as to all such creditors and 
subsequent purchasers without notice, whose deeds, mort- 
gages, and other instruments, shall be first recorded.” 
This brings us to the question whether the defendants last 
named are such purchasers as those the foregoing section 
was designed to protect. In the application of this sec- 
tion, it is well to bear in mind that it was not enacted to 
protect persons willfully or culpably ignorant. In the 
construction of provisions of this character, means of 
knowledge, and the duty of using such means, are equiva- 
lent to notice. Carncal v. Lynch, 50 Am. St. Rep. [Va.], 
819; Tuttle v. Jackson, 6 Wend. [N. Y.], 218, 21 Am. 
Dec., 306; Wade, Notice, secs. 246,250, 251. Another 
wholesome rule is that knowledge of facts sufficient to put 
a reasonably prudent person on inquiry as to the existence 
of other facts is equivalent to actual knowledge of those 
facts which such suggested investigation would, in all 
- probability, have disclosed, had it-been duly pursued. 
Doran v. Dazey, 57 Am. St. Rep. [N. Dak.], 550; Allen 
v. McCalla, 25 Ia., 464; Wade, Notice, supra. 

In this case both these defendants knew that a patent 
from the United States, the source of all our land titles, 
was lacking in the chain of title of their grantors. That, 
of itself, was a most arrestive fdct, and one calling loudly 
for explanation. No such patent appeared on the records 
of Nuckolls county. It seems to us that in the face of 
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those facts a reasonably prudent person standing in the 
place of the defendants would have demanded of their 
grantors an inspection of the document constituting the 
basis of the title offered them. If, for any reason, such de- 
mand could not be met, then the next best evidence would 
have been a copy from the general land office at Wash- 
ington, where, as required by law, it was spread at length 
on the record. Had this been done, the defendants could 
not have failed to. learn of the cancelation of the patent 
to Shoff, for that fact was noted across its face. hat 
fact, whether the cancelation was effective or not, would 
have suggested inquiries to a reasonably prudent person, 
which, if pursued with reasonable care and diligence, 
would have disclosed the reason for the cancelation, or 
attempted cancelation, of the Shoff patent, namely, his 
conveyance to Bare; and that a patent for the same land 
had subsequently issued to the latter. It does not appear 
that the defendants ever asked their grantors to explain 
the break in the title, or that they ever made any attempt 
to obtain an inspection of the Shoff patent, or of the rec- 
ord of it at Washington. It is the duty of a purchaser to 
look into the title papers under which he buys. Jameson 
v. Rivey, 64 Am. St. Rep. [Va.], 726. It seems to us that, 
where the instrument constituting the very starting point 
in the title offered is lacking, a purchaser who buys with- 
out making any effort to obtain an inspection of such in- 
strument or of the record of it, when the same could be 
had by the exercise of ordinary diligence, is chargeable 
with notice of every fact that an inspection of such instru- 
ment or the record of it would have disclosed. The de- 
fendants neglected to follow up the inquiry suggested by 
a palpable break in the chain of title which, had it been 
followed up with reasonable diligence, would have led to 
a knowledge of plaintiff’s rights in the premises. As they 
might have ascertained such facts by reasonable prudence 
and diligence, they are chargeable with notice of such 
facts. Wishard v. Hansen, 61 Am. St. Rep. [Ia.], 238. 

We do not overlook the fact that the books of the local 
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land office showed the issuance of a patent for the land 
to Shoff, but were silent as to the one issued to Bare. But 
such entries are mere recitals of conclusions drawn by 
some clerk in such office. They are not the best evidence, 
for they suggest evidence of a higher nature within easy 
reach, namely, the patent itself, or the record of it at 
Washington. In matters of grave importance a party has 
no right to rely on such recitals when better evidence is 
near at hand and easily obtained. As to the defendant 
Mary J. Lyon, the case is still stronger. Aside from the 
break in the title, owing to the lack of the patent, in our 
opinion there is ample evidence to sustain the finding of 
the trial court that she was not a purchaser without no- 
tice. As to each of the defendants, we consider the evi- 
dence sufficient to sustain the findings, and the findings 
ample to support the decree. 

It is urged that the plaintiffs were out of possession, 
and for that reason an action to quiet title would not lie. 
This court has held otherwise. Hayrs v. Nason, 54 Nebr., 
143. But counsel cite Snowden v. Tyler, 21 Nebr., 199, 
215, in which this court says that in the trial of titles 
purely legal, the plaintiff out of possession and the de 
fendant in possession, either party is entitled to submit 
questions of fact to a jury. There is no conflict between 
this case and the one next preceding it in our citations. 
In this case there was no demand for a jury, no refusal to 
grant one, nor any exception saved. It is true, the defend- 
ants pleaded as a defense that the court had no jurisdic: 
tion as a court of equity to try the case, and that each of 
the defendants was entitled to a jury. But some of the 
issues were equitable, and, were there any purely legal 
issues, properly triable to a jury, the defendants should 
have pointed them out, and asked their submission to a 
jury. They did not do this, and for that reason are not 
now in a position to complain. It should be kept in mind 
that there is no such thing as a court of equity in this 
state. We have a district court, which has common law 
jurisdiction and equity powers. When its jurisdiction is 
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invoked either by an action at law or a suit in equity, it 
has jurisdiction to act, and its judgments and decrees can 
not be assailed for want of jurisdiction on the ground that 
an issue triable to a jury was tried to the court, especially 
when there has been no demand for nor refusal of a jury 
trial of such issues. 

It is urged further that the plaintiffs were guilty of 
laches in not asserting title to the land earlier, and in not 
taking some step to give notice of their claims. The plain- 
tiffs and the Shoff heirs under whom the defendants claim 
were about equally diligent in these matters. The asser- 
tion of title by the latter was shortly followed by the as- 
sertion of title by the former. If the laches of the plain- 
tiffs is to be visited with such severe penalties, what 
shall we say of a purchaser, with notice, from those who 
have been guilty of like laches? The equities between the 
parties are not such as to warrant the application of the 
doctrine of laches in this case. ; 

We recommend that the decree of the district court be 
affirmed. 


DourFFi£ and AMES, CC., concur. 
By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is 
AFFIRMED. 


4iTNA Lire INSURANCE COMPANY, APPELLEE, V. FRANK 
WORTASZEWSKI, APPELLANT. 


FILED JANUARY 22, 1902. No. 10,790. 


1. Judicial Sale: NoTIcE: NEwspaPeR. Notice of a judicial sale is not 
invalid because the newspaper in which it was inserted, al- 
though published in the proper county, was partly printed out- 
side of such county. 


SHERIFF’s RETURN: ADVERTISEMENT: OBJECTION. 
Where a sale of land under a decree of foreclosure was adver- 
tised to take place on a certain day and hour, and the sheriff’s 
return shows that it was held at that time, an objection that 
there were other sales set for the same time will be of no avail. 
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APPEAL from the district court for Sherman county. 
Heard below before SULLIVAN, J. Affirmed. 


Long & Mathew, for appellant. 
Samuel J. Tuttle, contra. 


SULLIVAN, C. J. 


This is an appeal from an order confirming a judicial 
sale. One of the grounds upon which the defendant op- 
posed confirmation was that the paper in which the notice 
of sale was inserted, although published in Sherman 
county, was not printed therein. This question, strange 
as it may seem, was raised once before. In Nebraska 
Land, Stock-Growing & Investment Co. v. McKinley-Lan- 
ning Loun & Trust Co., 52 Nebr., 410, it was presented to 
the court and decided. In the opinion, which was written 
by Invinu, C., it is said: “We do not think that the word 
‘print’ was by the legislature used in the specific and some- 
what technical sense of designating the purely mechanical 
act of impressing the characters upon the paper. The ob- 
ject of the statute was to give notice, and if the legislature 
had the distinction at all in view it would not for that 
purpose have selected the place of printing instead of that 
of publication. ‘Print’ is familiarly used in the sense of 
‘publish,’ and in that sense the word receives recognition 
in many if not all of the dictionaries, anc in that sense 
we are satisfied the legislature used it.” To these remarks 
nothing need be added. The objection was without merit 
and was properly overruled. 

Another argument: against the validity of the sale is that 
it was one of seven advertised to take place on June 28, 
1898, at 2 o’clock P. M. This, of itself, was clearly no 
reason why the motion for confirmation should be denied. 
There is nothing in the record to indicate that defendant’s 
property was not offered for sale and sold at the time 
named in the notice. And there is no presumption that 
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the sheriff failed to discharge his official duty or that the 
defendant has been deprived of any legal right. The order 
of confirmation is 


AFFIRMED. 


Notr.—Newspaper.—Definition. Hanscom v. Meyer, 60 Nebr., 68. 


CHARLES C. JAMESON ET AL. V. ARTHUR M. BARTLETT. 
FILED JANUARY 22, 1902. No. 10,948. 


1. Deceased Suitor: LecaL REPRESENTATIVE: SUBSTITUTION. ‘here is 
no authority under title 13 of the Code of Civil Procedure for 
the substitution of the legal representative, or successor, of 
a deceased suitor at the instance of a litigant having no interest 
in the controversy adverse to that of the party who died. 


2, Error: RicgHT of Action. Where a cause of action is pending in 
this court, on error, the right of action, within the meaning of 
section 456 of the Code of Civil Procedure, is the right to have 
the judgment of the district court set aside. 


3. Death of One of Several Parties: RicHt oF ACTION: SURVIVAL. 
Where one of several plaintiffs or defendants dies, in an action 
pending in this court on error, the right of action, if it survives 
to or against the remaining parties, may be enéorced without 
bringing the representative or successor of the deceased party 
into the case. 


4. Right of Survivor. When one of several plaintiffs in error dies 
the right to have an erroneous judgment against all of them 
‘reversed attaches to the survivors. 


5. Temporary Injunction: DissoLuTion: EXPENsEs: COUNSEL FEES. 
Expenses necessarily incurred in obtaining a dissolution of a 
temporary injunction may be recovered in an action on the bond 
given under section 255 of the Code of Civil Procedure, and rea- 
sonable counsel fees are to be regarded as part of such ex- 
penses. 


6. : : : : Damaces. But expenses paid or in- 
curred for professional services in the general defense of the 
action are not ordinarily damages which the obligee of the bond 
has sustained by reason of the injunction. 


7. Bond: PRovisionaL REMEDY. The bond has relation only to the 
provisional remedy, and is intended to protect the defendant 
from the consequences of its wrongful use. 
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8. Injunction: Sate PENDENTE Lite: IncmdentT. An injunction pre- 
venting a sale of property pendente lite is a mere incident of an 
action brought by creditors to have such property applied in 
satisfaction of their claims and to exclude other creditors from 
sharing in its proceeds. 


9. Ancillary Injunction: CounsEL FErs. Where the injunction was 
ancillary to the main action, it is error, in a suit on the bond, 
to submit the case to the jury on the theory that the services 
of counsel in trying the issues raised by the pleadings were ren- 
dered in getting rid of the wrongful restraint. 


. 10. Review. Rulings of the trial court examined, and found to be 


erroneous. 
gv 


Error from the district court for Dawes county. 
Tried below before WESTovER, J. Reversed. 


Albert W. Crites and E. M. Bartlett, for plaintiffs in 
error. 


Allen G. Fisher, contra. 


SULLIVAN, ©. J. 


This was an action by Arthur M. Bartlett against 
Charles C. Jameson, W. H. Reynolds and Andrew A. Mc- 
Fadon upon an injunction bond given under section 255 of 
the Code of Civil Procedure. As the result of a trial in 
the district court, plaintiff recovered the judgment which 
defendants are here seeking to reverse. 

Before reaching the merits of the controversy a pre- 
liminary question must be disposed of. McFadon having 
died during the pendency of the case in this court, Jame- 
son. and Reynolds moved for and obtained a conditional 
‘order of revivor, which has been duly served upon Bart- 
lett and the administratrix of McFadon’s estate. The ad- 
ministratrix has made no appearance, but the authority 
of the court to make the conditional order absolute is de- 
nied by Bartlett. Section 460 of the statute on the subject 
of revivor of actions provides that the order of revivor may 
be made on the motion of the adverse party, or of the rep- 
resentative or suceessor of the party who died. We know 
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of no provision in the law permitting the substitution of 
the legal representative or successor of a deceased suitor 
at the instance of a party having no interest in the litiga- 
tion adverse to that of the party who died, and we believe 
no such provision can be found. The administratrix not 
having asked to be admitted into the case, and the defend- 
ant in error having resisted the application to make her a 
party, we are of opinion that the conditional order should 
not be permitted to stand. It does not follow, however, 
from this conclusion, that the cause may not proceed to 
judgment. The statute (Code of Civil Procedure, sec. 456) 

provides, in substance, that, where one of several plaintiffs 
or defendants dies, the right of action, if it survive to or 
against the remaining parties, may be enforced without 
bringing the representative or successor of the deceased 
party before the court. The present cause of action, that 
is, the right to have the judgment of the district court set 
aside, comes clearly within the provisions of section 456: 
aforesaid, and may therefore be tried and determined with- 
out making the administratrix a party. This is the con- 
struction which the supreme court of the United States and 
other courts have placed upon statutes substantially iden- 
tical with ours. McKinney v. Carroll, 12 Pet. [U. 8.], 66; 
Moses v. Wooster, 115 U. 8., 285; Clarke v. Rippon, 1 B. 

& Ald. [Eng.], 587; McGregor v. Comstock, 28 N. Y., 287. 

The question of procedure being out of the way, we will 

now consider the case upon the merits. The record with 

which we have to deal is not easily understood, consisting, 

as it does, for the most part, of a large mass of court files 
and other papers thrown together with admirable abandon, 

but without an index or suggestion in the briefs as to the 
utility or probative worth of any particular document. We 

have endeavored, of course, to winnow the evidence and lay 

hold of the essential facts; but it is a matter of regret, and 

perhaps a misfortune, that we have not had in this effort 
the assistance of counsel for either party. The action in 

which the injunction bond was given was brought by Hart 
Bros. and others, general creditors of the firm of G. B. 
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Smith & Son, against Arthur M. Bartlett, as sheriff of 
Dawes county, Nebraska; Leon B. Smith; Leon B. Smith 
as Surviving partner of the firm of G. B. Smith &.Son; 
Leon B. Smith as administrator of the estate of George B. 
Smith, deceased; Kate L. Smith as administratrix of the 
estate of Willard P. Bump, deceased; and the First Na- 
tional Bank of Missouri Valley, Iowa,—to enjoin an execu- © 
tion sale of a stock of merchandise, and for other purposes. 
It appears from the record, as we understand it, that in the 
summer or fall of 1894 G. B. Smith, of the firm of G. B 
Smith & Son, died intestate and that Leon B. Smith, his 
son and partner, was appoiuted administrator of his estate, 
and continued for some time to conduct the partnership 
business in the city of Chadron. It also appears that Leon 
B. Smith, as sole surviving partner of the firm of G. B. 
Smith & Son, confessed two judgments on what purported 
to be partnership obligations,—one in favor of his mother, 
Kate L. Smith, and the other in favor of the First National 
Bank of Missouri Valley, Iowa. Upon these judgments 
executions were issued, and levied by Bartlett upon the 
whole of the partnership property. The petition in the 
action brought by Hart Bros. and other creditors to pre- 
vent a sale of this property under the executions, and for 
general relief, charged that the firm of G. B. Smith & Son 
was not indebted to either Kate L. Smith or the Missouri 
Valley Bank, and that the judginents confessed by Leon B. 
Smith were fraudulent, and were being used to preyent the 
plaintiffs from obtaining satisfaction of their claims. The 
relief prayed for, in addition to a preliminary injunction, 
was that the judgments be declared null and canceled of 
record; that Leon B. Smith, as adiministrator, be given 
possession of the property and directed to hold and admin- 
ister it as part of his father’s estate, and that the individ- 
val interest of Leon B. Smith in the property be subjected 
to the payment of claims in favor of partnership creditors. 
The defendants answered the petition and traversed nearly 
all of its material averments, but long before the case came 
on for trial] the sheriff, acting under the direction of Kate 
45 
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L. Smith and the Missouri Valley bank, released the prop- 
erty and restored it to the owner. It was then seized and 
afterwards sold upon executions and orders of attachment 
issued at the instance and for the benefit of the plaintiffs © 
in the injunction case. A trial of the case of Hart Bros. 
et al. against Arthur M. Bartlett et al. resulted in a gen- 
eral finding and judgment in favor of the defendants. Be- 
fore the trial there was filed a motion to dissolve the in- 
junction, but for some undisclosed reason it was not ruled 
upon. 

The present action was, it is clear, tried by the plaintiff 
and decided by the jury on the theory that all the services 
of attorneys for defendants in the original case were ren- 
dered in obtaining a dissolution of the injunction, and that 
the value of such services was therefore recoverable as dam- 
ages resulting from the wrongful use of the provisional 
remedy. The law on the subject of damages in actions on 
injunction bonds is well understood, but the application 
of it is not always free from difficulty. The rule estab- 
lished by a multitude of decisions is that expenses neces- 
sarily incurred in obtaining a dissolution of the injunction 
may be recovered in an action on the bond, and that rea- 
sonable counsel fees are to be regarded as part of such 
expenses. But it is equally well settled that expenses paid 
or incurred for professional services in defending the main 
action are not ordinarily damages which the obligee of the 
bond has sustained by reason of the injunction. Bolling 
v. Tate, 65 Ala., 417; Hider v. Sabin, 66 TL, 126; Alewander 
v. Colcord, 85 Ill. 323; Robertson v. Smith, 129 Ind., 422; 
Bullard v. Harkness, 83 la., 373; Aitken v. Leathers, 40 La. 
Ann., 23; Lamb v. Shaw, 43 Minn., 507; Hovey v. Rubber- 
Tip Pencil Co., 50 N. Y., 335; Newton v. Russell, 87 N. Y., 
527316 Am. & Eng. Ency. Law [2d ed.], 469, note 1. Bul- 
lard v. Harkness, supra, was an action by Prouty to enjoin 
a sale of real estate in execution of a decree of foreclosure, 
and to have the title quieted and confirmed in himself. He 
failed in the action, and suit was brought on the injunction 
bond. The court, denying the plaintiff’s claim for attor- 
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ney’s fees, said: “There was no direct attack made against 
the injunction. It was left to stand or fall upon the ques- 
tion of ownership; and, Prouty’s title being found to be 
that of a trustee for the appellant, the injunction was dis- 
solved. The costs and expenses incurred by appellant were 
in trying the issue of owuership, and are not different from 
what they would have been if no injunction had been is- 
sued. It is only such expenditures as were necessarily in- 
curred in defending against the injunction that are recov- 
erable on the bond, and expenses incurred in defending 
against other features of the case in which the injunction 
was issued are not included.” Lamb v. Shaw, 48 Minn., 
507, was an action on an injunction bond given to prevent 
an execution sale, and to annul the judgment on which the 
execution was issued. The court, speaking through Van- 
derburgh, J., said that there could be no recovery for the 
services rendered in the trial of the case on the merits. _ 
Part of the argument supporting the conclusion reached 

was this: “If, as would seem to be the case, the question 
involved was the validity of a judgment upon which the 
execution sale was sought to be restrained, the determina- 
tion of that question would not necessarily cease to be im- 
portant or material to the plaintiff’s rights in that suit, 
though the sale was not temporarily restrained, and he 
might be embarrassed and prejudiced by the proceedings. 
- Presumptively, therefore, the litigation in the principal 
action would proceed and be determined on its merits, 
though no temporary injunction had been issued. * * * 
The plaintiff was entitled to recover damages shown to 
liave been suffered by him by reason of the preliminary in- 
junction, but we do not think the counsel fees sued for in | 
this action can be properly included therein.” In Lambert 
vy. Aicorn, 144 TIL, 318, which was an action brought to ob- 
tain an injunction, and for no other purpose, it was held 
that expeuses incurred for services of counsel in the trial 
of the case, although the trial resulted in a dissolution of 
the temporary injunction, were not revoverable as damages 
occasioned by the wrongful restraint. The court, speaking 
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through Bailey, C. J.,said (p. 330) : “Perhaps.the view was 
entertained by court and counsel at the time of the assess- 
ment of damages, that as the only relief sought by the bill 
was an injunction, the entire defense was virtually directed 
to the sole object of procuring a dissolution of the injunc- 
tion, and therefore that all the services rendered in the case 
must be deemed to have been rendered for that purpose. 
The relief sought by the bill was a perpetual injunction re- 
straining the defendant from laying his proposed tile 
drain, and an injunction pendente lite was a mere ancillary 
writ which the complainant was at liberty to apply for or 
not as he saw fit. Its only office was to preserve the status 
quo until a final hearing could be had. ‘The complainants 
might have prosecuted their suit without asking for a pre- 
liminary injunction, and if the defendant had proceeded 
to construct his drains during the pendency of the suit, he 
would not have been in contempt for disobedience to a writ 
it is true, but he would have acted at the risk of having his 
acts pendente lite declared illegal; and of being compelled 
to restore everything to the condition in which it was at 
the commencement of the suit. In a litigation of this char- 
acter, the services rendered in the general defense of the 
suit are as clearly distinguishable from those rendered for 
the mere purpose of getting rid of an injunction pendente 
lite, in case one has been issued, as they are in cases where 
relief of a different character is sought.” Trester v. Pike, 
60 Nebr., 510, was an action to establish a judgment as a 
lien upon land which it was claimed had been fraudulently 
conveyed. The judgment defendant and the alleged fraud- 
ulent grantee were made parties, and a restraining order 
was granted to prevent a transfer of the property. In a 
trial upon the merits the plaintiff was defeated and the 
defendants then brought suit upon the bond; but they were 
not permitted to recover counsel fees, although the right 
to the injunction and to the principal relief sought de- 
pended precisely upon the same question,—that is, the 
character of the transfer assailed. “We think it entirely 
clear,” says HoLcoms, J., in the course of the opinion, 
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“that the restraining order was auxiliary only to the main 
proceedings, and without deciding what.would be the ef- 
fect in case an injunction had been regularly issued, we 
are of the opinion that it was erroneous to instruct the 
jury to allow the expenses incurred for counsel in the trial 
of the issues raised by the pleadings as one of the elements 
of damages sustained by the defendants by reason of the 
wrongful issuance of the restraining order.” Other cases 
aptly illustrating the principle upon which attorney’s fees 
are allowed in actions upon injunction bonds are Curtiss 
v. Bachman, 110 Cal., 483; Grove v. Wallace, 52 Pac. Rep. 
[Colo. App.], 639. Where no bond has been given, a party 
wrongfully enjoined can recover nothing more than the 
taxable costs, unless he can show that the action was ma- 
liciously prosecuted. The bond has relation only to the 
provisional remedy, and is intended to protect the defend- 
ant from the consequences of its wrongful use. If in the 
case of Hart Bros. et al. against Bartlett et al. the expenses 
incurred were for services rendered by attorneys in trying 
the issues formed by the pleadings, and were such as would- 
have been made regardless of the injunction, then it can 
not be said that they were the result of the injunction, and 
consequently are not recoverable as an element of dam- 
ages. The principal object of the action against the obli- 
gees of the bond in suit was, as we have already indicated, 
to have the partnership property applied to the satisfac- 
tion of the plaintiffs’ claims, and to prevent Kate L. Smith 
and the Missouri Valley bank from sharing in the proceeds 
of that property as partnership creditors. The office of: 
the injunction was to preserve the status quo, so that if the 
plaintiffs were successful, their judgment might be made 
effective. Prevention of a sale under the executions was 
obviously not the substantial relief sought. That relief 
was important, it is true, but it was nevertheless incidental 
and ancillary to a cancelation of the judgments and a di- 
vision of the property among creditors other than Kate L. 
Smith and the Missouri Valley bank. When Mrs. Smith 
and the bank released their levies, and the sheriff seized 
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and sold the whole of the partnership property for the 
benefit of Hart Bros. and other creditors, the temporary 
injunction lost its force and effectiveness; it ceased to have 
any practical significance; its occupation was gone; it was 
a mere reminiscence; and the expense thereafter incurred 
by defendants for attorneys’ services was not made in at- 
tempting to escape from a wrongful and injurious restraint. 
The judgment dismissing the action after a trial on the 
merits was, of course, a technical dissolution of the injunc- 
tion, but it delivered the defendants from no real bondage 
and gave them no freedom of action which they did not 
possess before the trial commenced. If the defendants 
tried the case for the purpose, as they claim, of getting rid 
of the injunction, then, indeed, they went to a great deal 
of trouble and expense to free themselves from a harmless 
restraint. Since the injunction, at the time the case was 
tried, prevented the defendants from exercising no right 
which they might lawfully exercise, it would seem, on 
plaintiffs’ theory, that the expeuse of the trial was incurred 
-for the purpose of obtaining evidence to show that the re- 
straint, during the time it was effective, was unjust. The 
objections made by counsel for defendants in this case to 
the introduction of evidence tending to show the value of 
attorneys’ services in the trial of the injunction suit were 
clearly valid, and should have been sustained, and the in- 
struction which he tendered relative to the same matter 
should have been given. 

The judgment is reversed and the cause remanded for 
further proceedings. 

REVERSED AND REMANDED. 
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ELias S. ErTreENHEIMER Vy. WLLLIAM WALLMAN. 
FILED JANUARY 22, 1902. No. 10,974. 


1. Forcible Entry and Detainer: APPEAL. Prior to 1901 there was in 
this state no valid statute authorizing an appeal from the judg- 
ment of a justice of the peace in an action for the forcible entry 
and detention, or forcible detention only, of real property. 


2. Derivative Jurisdiction: Consent. The jurisdiction of the district 
court in such actions, being derivative only, is not aided by con- 
sent of parties. 


Error from the district court for Lancaster county. 
Tried below before Frost, J. Reversed. 


Lamb & Adams, for plaintiff in error. 
Andrew E. Harvey, contra. 


SuLLIVAN, C. J. 


In an action of forcible entry and detainer brought by 
Ettenheimer against Wallman before a justice of the peace 
the plaintiff recovered judgment for restitution of the 
premises described in the complaint. The defendant there- 
upon filed with the justice, and had approved, an appeal 
bond conforming to the requirements of section 1030 of 

- the Code of Civil Procedure as amended in 1883. After- 
wards the case was docketed in the district court as an ap- 
peal, and was treated by both parties as having been 
brought there by a valid proceeding. The question in dis- 
pute was again tried and the trial this time resulted in a 
verdict and judgment in favor of the defendant. The de- 
cision of the district court is erroneous, and must be re- 
versed. There was, at the time the case was tried before 
the justice of the peace, no law authorizing an appeal in 
this class of cases. The statute which assumed to confer 
the right of appeal was not constitutionally enacted, and 
was therefore void. The jurisdiction of the district court 
in actions of forcible entry and detention, or forcible deten- 
tion only, of real property, being derivative and not orig- 
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inal, the second trial and judgment, notwithstanding the 
fact that the parties voluntarily appeared, were unauthor- 
ized and void. The case is controlled by Armstrong v. 
Mayer, 60 Nebr., 423. 

The judgment is reversed and the action should, in my 
opinion, be dismissed. 


Hortcoms and Srepewicx, JJ., concurring: : 


The district court had no jurisdiction of the appeal and 
the judgment of the justice of the peace is not affected 
thereby, and the judgment of the district court is reversed 
and the appeal from the judgment of the justice of the 
peace is dismissed. 

REVERSED AND DISMISSED. 


Ernst ROTIMAN VY. STATE OF NEBRASKA. 
FILED JANUARY 22, 1902. No. 12,315. 


1. Intoxicating Liquors: KrrErrine: GRAVAMEN: INFORMATION: Evt- 

. DENTIAL Fact. In a prosecution under section 20, chapter 50, 
Compiled Statutes, 1901, the keeping of intoxicating liquors for 
sale without a license or permit is the gravamen of the offense, 
and the averment in the information that some of the Jiquors 
so kept were in fact sold is only the needless statement of an 
evidential fact. : : 


2. Juror: Orprnton. Where a juror has formed an opinion from read- 
ing newspaper accounts of the transactions in which a criminal 
prosecution had its origin, he is not, for that’ reason alone, 
disqualified, and he may be permitted or required to serve if 
he declare on oath that he will disregard such opinion alto- 
gether, and base his verdict, exclusively, upon the law and the 
evidence given at the trial. 


Error from the district court for Otoe county. Tried 
below before JESSEN, J. Affirmed. 


John GC. Watson and Royal D. Stearns, for plaintiff in 
error. 


Frank N. Prout, Attorney General, and Norris Brown, 
Deputy, for the state, 
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SULLIVAN, C. J. 


The defendant, Ernst Rottman, was tried and convicted 
on an information charging three distinct violations of the 
law (chapter 50, Compiled Statutes, 1901) regulating the 
license and sale of malt, spirituous and vinous liquors. 
Two specifications of error are discussed in the briefs. The 
objection to conviction upon the first count is based on the 
assumption that the offense therein alleged is an unauthor- 
ized sale of whisky, beer and alcoho] to an unnamed person. 
If the assumption were warrauted, the objection would 
doubtless be valid; but itis, we think, quite evident that the 
pleader did not intend to charge a sale contrary to the pro- 
visions of section 11 of the act. The information alleges, it 
is true, that some of the liquors unlawfully kept for sale 
were in fact sold, but this does not change or affect in any 
way the character of the pleading. The gravamen of the 
charge, as was said in Hornberger v. State, 47 Nebr., 40, 
was not the selling of the proscribed intoxicants, but the 
keeping of them for sale without a license or permit. The 
averment relating to sales made by the defendant was 
neither more nor less than a needless statement of an 
evidential fact. It is not a sufficient reason for a reversal 
of the sentence that some of the evidence used by the state 
to prove a criminal intent was set out in the information. 
The first count, it may be conceded, Jacks artistic finish ; it 
is somewhat crude in structure, but it charges, neverthe- 
less, with adequate precision, the crime defined in section 
-20, and does not charge the essential elements of any other 
crime. ‘ 

The other assignment of error discussed by counsel is 
erounded on the refusal of the court to sustain a challenge 
to a juror who entertained an opinion touching the ques- 
tion in issue. It appears from the voir-dire examination 
that the juror challenged had read an account of the trans- 
actions in which the prosecution had its origin, and had 
formed an opinion on the assumption that what he read 
was true, The opinion was not, however, a fixed or stub- 
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born one. The juror said he could disregard it altogether, 
and base his verdict exclusively upon the evidence given at 
the trial. In our judgment, the court did not err in over- 
ruling the challenge. Section 468 of the Criminal Code 
provides that if a jurcr has an opinion as to the guilt or 
innocence of the accused, based entirely upon rumor or 
newspaper reports, that fact alone will not disqualify him ; 
and if he shall say on oath that he feels able, notwithstand- 
ing such opinion, to render an i..partial verdict upon the 
law and the evidence, the court may, if satisfied that he is 
impartial, and will render such verdict, permit or require 
him to serve. This statute is constitutional, it means pre- 
cisely what it says, and it answers completely defendant’s 
objection to the juror Marple. Basye v. State, 45 Nebr., 
261, 272; Ward v. State, 58 Nebr., 719. 
The judgement is 
AFFIRMED. 


EDMUND C. WAITE, APPELLEE, V. GUSTAVE MALCHOw, 
APPELLANT. 


FILED JANUARY 22, 1902. No. 10,971. 
Confirmation: APPEAL: APPRAISEMENT: FRAUD: PRESUMPTION. 


APPEAL from the district court for Dawson county. 
Heard below before SULLIVAN, J. Affirmed. 


George C. Gillan, for appellant. 
Irved A. Nye, contra. 


Howcos, J. 


This is an. appeal from a final order of confirmation of 
sale of real estate made by the sheriff after appraisal in 
executing a decree rendered in an action brought for the 
purpose of foreclosing a real estate mortgage. The only 
reason advanced in the brief of appellants’ counsel for a 
reversal of the order complained of is that the appraise 
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ment of the rea] estate sold is so much below its true value 
as to be presumptively fraudulent. The property was ap- 
praised at $3,520, and the contention of appellant is that 
it is worth $4,000, and the affidavits of three different per- 
sons were presented in support thereof. No actual fraud 
on the part of the appraisers selected to appraise the land 
is charged, nor is there any fact disclosed by the record 
from which fraud could be inferred or presumed. At most, 
the appraisers were mistaken as to the value of the land 
and this fact alone is insufficient to warrant this court in 
reversing the order of confirmation, and the same must 
therefore be affirmed. Cole v. Willard, 62 Nebr., 839, and 


authorities therein cited. ; 
AFFIRMED. 


JosepH J. CLEMENTS V. CHARLES FE. EISELEY FT AL. 
FILED JANUARY 22, 1902. No. 11,005. 


4. Issue: Facts: PLEADING: ERROR: ASSIGNMENT. Facts not put in 
issue by the pleadings form no basis for an assignment of error 
on the ground of the insufficiency of the evidence to sustain a 
finding as to the existence of such facts. 


2. Conversion: ANSWER: JUSTIFICATION: DisTRESS WARRANT. Where, 
in an-action for conversion, the answer admitted that the plain- 
tiff was the owner and in possession of the property alleged to 
have been converted, and defendant sought to justify the 
seizure under a distress or tax warrant issued for delinquent 
personal taxes due from the plaintiff by the county treasurer, 
it is not available to defendant after trial to plead as error 
that the evidence was insufficient to show that the plaintiff 
was the owner and in possession of such property at the time 
of the alleged conversion, and was entitled to maintain such 
action. 


3. Distress Warrant: Goop Fairn: Trespass: CONVERSION: DAMAGES. 
Where property has been taken in good faith, under a distress 
warrant for delinquent taxes, and sold and disposed of in such 
manner as to make the person acting under such warrant a 
trespasser, in a suit for conversion the measure of damage is 
the actual fair market value of the property converted, at the 
time of conversion, less the amount of the proceeds of the sale 
applied in satisfaction of the taxes owing by the plaintiff, 
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; 
4. Review. Sustaining objections by trial court to certain questions 
asked of a witness on cross-examination, held without error. 


Error from the district court for Madison county. 
Tried below before RoBtInson, J. Affirmed upon filing of 
remittitur. 


John B. Barnes, Mark D. Tyler, William V. Allen and 
Willis £. Reed, for plaintiff in error. 


Harrison C. Brome and A. H. Burnett, contra. 


HoLcoms, J. 


From a judgment adverse to him, the defendant Clem- 
ents brings this cause here for review by proceedings in 
error. The plaintiff, Eiseley (now one of the defendants 
_in error), was the owner of a general stock of hardware 
and was doing buSiness in Norfolk, Madison county. It 
appears from the record that he became embarrassed, and 
as a consequence his stock of goods was levied upon by the 
sheriff of the county, who is the plaintiff in error, under 
and by virtue of certain executions placed in his hands, 
and also a writ of attachment, all in favor of different cred- 
itors of Eiseley. To avoid a forced sale of his goods under 
these several writs, Eiseley executed in form an uncondi- 
tional bill of sale of his stock of goods to the defendants 
Powers and Hays, who were the attorneys of the several 
creditors who had acquired liens on the property by the 
several levies in the manner stated, in which instrument 
it was provided that the goods were sold subject to the pay- 
ment of certain accounts, notes and judgments in amounts 
therein stated, which were owing to the respective parties 
levying the different writs mentioned. The writs were 
then recalled and the levies released, and Powers and Hays 
acquired the possession of the goods under the written in- 
strument referred to, and began to sell the same at private 
sale, for the purpose of satisfying the several demands toi 
secure the payment of which the bill of sale had been exe- 
cuted by the owner of the stock of goods, After remaining 


« 
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thus in possession for a few days and selling a small por- 
tion of the goods, realizing some $130 therefor, the plain- 
tiff in error again seized the goods under and by virtue of 
an alleged tax or distress warrant for personal taxes owing 
by Eiseley. Powers and Hays submitted to the seizure by 
the sheriff, and thereby lost their possession for the pur- 
poses for which the property had been turned over to then, 
and the sheriff, plaintiff in error, after holding possession 
for a considerable period of time, proceeded to advertise 
and sell the property for delinquent taxes under his dis- 
tress warrants, and by virtue of which the goods had been 
seized by him. After the property had been so disposed of, 
the plaintiff in the lower court began an action against 
Powers and Hays, the Norfolk National Bank, an attach- 
ing creditor, under the levies first made, and the plaintiff 
in error, Clements, for conversion, claiming to have sus- 
tained damages in the sum of $3,000 for which judgment 
was prayed. The plaintiff alleged in his petition his owner- 
ship of the property; the giving of the bill of sale hereto- 
fore mentioned; the purpose thereof, and the object to be 
accomplished thereby; and that, after defendants had ac- 
quired possession of the property thereunder, they had 
wrongfully and unlawfully converted the same to their own 
nse and had not sold the stock of goods at retail, and ap- 
plied the proceeds nor any part thereof to the payment of 
the obligations of the plaintiff, as they had agreed to at the 
‘time of the execution of the bill of sale and the delivery of 
the possession of the property thereunder. 'The answers of 
Powers and Hays and the bank were substantially an ad- 
iwnission of the facts pleaded by the plaintiff, save the al- 
leged conversion, which was denied, it being alleged that, 
before the sale of the goods could be effectuated in the man- 
ner agreed upon, the property was seized by the sheriff un- 
der and by virtue of the distress warrants for delinquent 
taxes held by him, and the possession wrested from them, 
and that the sheriff had sold and disposed of the property 
in satisfaction of the sum due on such warrants. Under the 
pleadings and the evidence, the court, by a peremptory in- 
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struction, directed a verdict for the defendants above men- 
tioned, and we are not asked to review the Procecanige Ut in 
so far as the judgment affects them. 

The defendant Clements, who is now complaining of the 
judgment rendered against him, filed an answer to the peti- 
tion of the plaintiff, in which it is alleged that he was the 
duly qualified sheriff of Madison county; that there was 
placed in his hands as such sheriff a warrant issued by the 
county treasurer commanding him to collect out of the 
property of the plaintiff the unpaid personal taxes assessed 
against him for the different years therein mentioned ; that 
in executing the warrant he levied upon a certain stock of 
hardware, and after duly advertising the same sold the 
property at public auction to the highest and best bidder 
for the sum of $210 to satisfy said tax then delinquent and 
unpaid, and returned to said county treasurer said war- 
rant with the money collected on same; that the property 
so levied upon and sold was owned by and in possession of 
the plaintiff, and subject to levy and sale to satisfy said 
tax; that it is the same property mentioned in plaintiff’s 
petition; and denies that the property was converted by the 
answering defendant; and denies each and every other al- 
legation of the petition not admitted. There is also an 
allegation in regard to a prior suit pending which need not 
here be noticed. The reply is a general denial. After trial 
the court gave a peremptory instruction directing the jury 
to return a verdict in favor of the plaintiif, and against the 
defendant Clements, for the value which they should find 
the property taken to be under the evidence, for which, with 
interest from the date of the conversion, should be the 
amount of plaintiff’s recovery. ; 

Tt is now urged that the court erred in directing a ver- 
dict for plaintiff, because the evidence fails to show that 
Biseley had such ownership in the property and right of 
possession thereto as to entitle him to maintain the action, 
and the bill of sale executed by him, under which the other 
defendant acquiréd possession, is relied on to establish this 
contention. As we view the pleadings and the evidence, no 
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such issue was raised between the party now complaining 
and the plaintiff. By the pleadings it is admitted that the 
plaintiff was the owner and entitled to the possession of the 
goods, and that the same were seized by virtue of the tax 
warrants in defendant’s hands, and sold to satisfy the 
amount due thereon. It is, in effect, an admission of the 
plaintiff’s alleged ownership and right of possession, and 
a plea of justification under the writ held by the defendant, 
and the issue tendered is whether the sheriff was author- 
ized under the writ he held to seize and sell the property 
in the manner and by the method pursued by him. 

It is conceded, we take it from what is presented to us 
for consideration, that because of the irregular and unau- 
thorized manner in which the defendant proceeded, he be- 
came a trespasser ab initio, and the plea now interposed 
that the plaintiff has no such interest in the property as 
will permit him to maintain the action, can not, under the 
issues, be made available to the defendant. Unless the de- 
fendant can justify under the writ, as he has attempted to 
do, the plaintiff’s right to maintain his action and recover 
whatever damages he may prove, we think is clearly es- 
tablished, and must be conceded under any well recognized 
rule of procedure. 

It is next argued that the court erred in not allowing the 
defendant as a credit, or in mitigation of damages, the 
amount which he had received at the sale of the property, 
and turned over to the county treasurer, and applied, in so 
far as it would extend, to the payment of the delinquent 
personal taxes due from, and owing by, the plaintiff. The 
proof shows that out of the proceeds of the sale of the prop- 
erty sold by the sheriff, acting under the distress warrant, 
$179 was paid to the county treasurer, and applied in sat- 
isfaction of plaintiff’s delinquent taxes. There is no con- 
troversy but that the taxes thus satisfied were a valid ob- 
ligation against the plaintiff, nor is it to be doubted that 
the property which it is claimed was converted by the sher- 
iff was subject to seizure for the delinquent taxes due from 
the plaintiff, which under the statute were a specific lien 
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thereon. Neither is there any contention but that the tak- 
ing by the defendant as sheriff was in the first instance 
lawful, and done in good faith, in pursuance of a valid dis- 
tress or tax warrant. He became a wrong-doer by the 
method adopted after the levy by virtue of the writ he then 
held, for which he became liable as a trespasser. While 
the general rule is that the measure of damage is the 
fair market value of the property at the date of the con- 
version, with interest at the legal rate, the rule is not with- 
out its exceptions, as when the property has been returned, 
or the plaintiff has received the proceeds thereof, and in 
this case we think the general rule should give way to the 
exception, and the defendant be permitted tc prove, in miti- 
gation of damages, not as a set-off or counter-claim, the ap- 
plication of the proceeds of the sale of the property, so far 
as was done for the benefit of the plaintiff, and in satisfac- 
tion of the lawful demands existing against him for de- 
linquent personal taxes, duly levied and assessed. In a 
case quite analogous to the one at bar, it is held by the 
supreme court of Massachusetts that the “measure of dam- 
ages in such a case is the value of the property less the 
amount applied to the owner’s tax.” Pierce v. Benjamin, 
25 Am. Dec., 396. Says the author: “Wherever the prop- 
- erty is returned, and received by the plaintiff, the rule does 
not apply. And when the property itself has been sold, and 
the proceeds applied to the payment of the plaintiffs debt, 
or otherwise to his use, the reason of the rule ceases, and 
justice forbids its application. In all such cases the facts 
may be shown in mitigation of damages. hese principles 
are supported by many adjudications, and are founded in 
equity and practical convenience: Wheelock v. Wheel- 
wright, 5 Mass., 104; Caldwell v. Laton, 5 Mass., 399; 
Prescott v. Wright, 6 Mass., 20; Squire v. Hollenbeck, 9 
Pick. [Mass.], 551, 20 Am. Dec., 506; Sheldon v. Sheldon, 
13 Johns. [N. Y.], 220.” See also the following: King v. 
Bangs, 120 Mass., 514, and Merchants’ Nat. Bank v. Bangs, 
102 Mass., 291. In principle, this court has heretofore 
adopted and recognized the same exception to the rule. 
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Watson v. Coburn, 35 Nebr., 492, is a case where it is held 
the measure of damages is the market value of the prop- 
erty, with interest, less the proceeds of which the plaintiff 
has had the benefit. The rule was reaffirmed in the same 
case on rehearing, 48 Nebr., 257. Of the same general tenor 
are Doolittle v. McCullough, 7 Ohio St., 299; Stewart v. 
Martin, 16 Vt., 897; Howard v. Cooper, 45 N. H., 339. 
There being no controversy as to the amount paid by the - 
sheriff out of the proceeds of the property in satisfaction 
of plaintiff’s taxes, the damages should have been reduced 
that sum, and the jury instructed accordingly. 

it is also contended that the court erred in sustaining 
objections interposed to certain questions on cross-examina- 
tion, propounded to one Clyde EHiseley, who had testified 
as to the value of the property alleged to have been con- 
verted by the defendant to his own use. By these questions 
it was sought to be shown that the witness had autiorized 
a party to bid for him on the property, when sold by the 
sheriff, a sum not exceeding $200, while his testimony as 
to the value of the property was largely in excess of that 
sum. We do not think the court committed prejudicial 
error in sustaining the objections to this line of questions 
on cross-examination. The mere fact that he had author- 
ized some one to bid for him a sum for the property not 
exceeding $200 would not, of itself, diseredit his evidence 
as to its actual market value. The authority, if given, 
would not be in the nature of an expression or statement 
by him of its value. Many considerations may have en- 
tered into the question which, conceding such to be the 
case, caused him to limit a bid on the property to the suin 
named. It was not error to exclude the proffered evidence. 

The judgment of the district court is affirmed, condi- 
tioned upon the plaintiff filing a remittitur in the sum of 
$179, and all interest accruing thereon from the date of 
its payment to the county treasurer; otherwise, it is re- 
versed and remanded. 

JUDGMENT ACCORDINGLY, 
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STATE, EX RWL. MARY FITZGERALD ET AL, V. GEORGE F. 
HousrwortH, CLERK oF DISTRICE CouRT OF Gass 
CouNnry. 

FILED JANUARY 22, 1902. No. 12,483. 

1. Mandamus: ORDINARY CouRSE oF LAW: REMEDY. A writ of man- 

damus will not issue where there is a plain and adequate 


remedy in the ordinary course of law. Code Civil Procedure, 
Sec. 646. 


APPLICATION: CLERK: SUPERSEDEAS BonD: APPEAL: RE- 
FusAL. An application for a writ of mandamus in the supreme 
court, in the exercise of its original jurisdiction, will not lie 
to compel a clerk of the district court to approve a supersedeas 
bond given to supersede a final order rendered in that court 
until there has been an appeal to the district court for the 
exercise of the power conferred upon it by section 889 of the 
Code of Civil Procedure, authorizing it to direct the clerk as 
to his official duties, and its refusal to act in the premises. 
State v. Moores, 29 Nebr., 122, followed. 


: PRacTice oF Court. Owing to the numerous cases 
on the docket, it is the practice of this court not to entertain 
original jurisdiction and advance cases for hearing in applica- 
tions for a writ of mandamus brought by private persons for 
the enforcement of private rights, unless some good reason 
is made to appear why the application is not in the first instance 
made to the district court. Armstrong v. Mayer, 61 Nebr., 355. 


ORIGINAL application for mandamus to compel respond- 
ent, as clerk of the district court for Cass county, to ap- 
prove a supersedeas bond. Dismissed. 


James Manahan and D. O. Dwyer, for relators. 


Jesse L. Root, contra. 


HoLcomn, J. 


This is an original application for a peremptory writ of 
mandamus, brought in this court by relator for the pur- 
pose of compelling the clerk of the district court of Cass 
county to approve a supersedeas bond given in an amount 
fixed by the court in pursuance of the provisions of the 
third subdivision of section 677, Code of Civil Procedure, 
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and for the purpose of superseding a final order of confir- 
mation entered in the action, pending a review of the pro- 
ceedings resulting in such final order. The bond appears 
to comply with the provisions of law and we observe no 
reason why it should not be approved, although we have 
made ne careful examination of the record and express no. 
tinal opinion. ; 

We are of the opinion that this court is precluded from 
entertaining jurisdiction and passing on the application by 
reason of what is hereafter said. Section 889 of the Code 
of Civil Procedure provides: “The clerk of each of the 
courts shall exercise the powers and perform the duties 
conferred and imposed upon him by other provisions of | 
this code, by other statutes, and by the common law. In 
the performance of his duties he shall be under the direc- 
tion of his court.” No application has been made to the 
district court for the exercisé of the powers conferred upon 
it by the section quoted, and until application is made to 
that court for directions to the clerk in the premises, and 
the court has refused to act, this court ought not to as- 
sume jurisdiction, and direct the clerk as to his duties re- 
garding the matter complained of. The authority con- 
ferred on the district court by the provisions of the section 
quoted, affords to the relator a speedy, adequate and ef- 
fective method of obtaining the relief desired and de 
manded by his application filed in the present cause, with- 
— out resort to the extraordinary remedy afforded by the writ 
of mandamus. Code of Civil Procedure, sec. 646. We as- 
sume that the district court will in all cases, or in any 
event, generally, give to a suitor all the relief he may be 
entitled to when an appeal is made to it, by directing the 
clerk as to his duties toward those having interests to be 
snbserved and rights to protect in relation to proceedings 
had in the court of which he is the clerk. We assume also 
that a clerk will follow the directions thus given and obey 
the orders of the court of which he is clerk. Until an ap- 
peal has been made to the court for an exerci se of the power 
bestowed upen it in the section cited, and its refusal to act, 
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the relator, we hold, is not in a position to maintain an ac- 
tion or proceeding with a view of securing the issuance of 
a writ of mandamus from this court directing the clerk as 
to his duties regarding the approval of the bond which it 
is claimed it is his duty to approve. In State v. Moores, 29 
_Nebr., 122, it is held that the section quoted confers au- 
thority upon the district court to direct its clerk in the 
performance of his duties, and the supreme court wil] not 
issue a mandamus to compel such clerk to issue an order 
of sale upon a decree of foreclosure, where there has been 
no application to and refusal by the district court to direct 
the clerk to issue such order of sale. Says the court by 
Norval, J.: “This statute confers upon the district court 
jurisdiction to direct the clerk of such court in the per- 
formance of his official duties. The relator has a speedy, 
plain and adequate remedy provided by statute, by apply- 
ing to the district court of Douglas county for an order 
directing the respondent to issue the order of sale. State 
v. Le Fevre, 25 Nebr., 223; Pickell v. Owen, 24 N. W. Rep. 
{Ia.],8 * * * This court will not issue a mandamus 
to control or direct a clerk of the district court in the dis- 
charge of his duties, where there has been no refusal by 
the district court to give such direction.” To the same 
cifect are State v. Laflin, 40 Nebr., 441, and State v. Frank, 
52 Nebr., 5538. The case first cited and quoted from is 
quite analogous to the onc at bar and must, we think, de- 
termine the disposition we are to make of it. 

It appears in the record that after the presentation of 
the bond, which it is claimed it is the duty of the clerk to 
approve, that he (the clerk) communicated with the judge 
regarding the subject, and received in reply a letter stating 
what the judge understood or recollected his order to be 
regarding the supersedeas bond to be given in the cause. 
But the letter is neither a direction to the clerk nor a re- 
fusal to direct him as to his duties in the premises. We 
regard it as the duty of relator to make a formal applica- 
tion in his own behalf to the district court of which the re- 
spondent is clerk, and obtain an unequivocal direction to 
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the clerk or a refusal to act. The record does not show, 
nor, aS we interpret it, purport to disclose, any direction 
to the clerk or declination to act, within the meaning and 
contemplation of the section referred to. Nothing more is 
shown than an informal correspondence between the clerk 
and the judge of the district court. 

The commencement of these proceedings in this court 
in the exercise of its original jurisdiction and the advance- 
ment of the case for a hearing on its merits also conflicts 
with the rule announced in Armstrong v. Mayer, 61 Nebr., 
355, wherein it is held in the first paragraph of the sylla- 
bus: “Owing to the numerous cases on the docket, it is the 
practice of this court not to entertain original jurisdiction 
and advance cases for hearing in applications for a writ 
of mandamus brought by private persons for the enforce- 
ment of private rights, unless some good reason is made 
to appear why the application is not in the first instance 
made to the district court.” 

For the reasons first stated; the application is dismissed 
without prejudice. 


DISMISSED. 


Novre.—Mandamus.—A pproval of Bond.—Mandamus is the proper rem- 
edy to compel the probate judge to approve a tax-collector’s bond. 
State v. Ely, 43 Ala., 568. The title to an office can not be determined 
in a proceeding in mandamus to compel the approval of an official 
pond. In such a controversy, quo warranto is the appropriate remedy. 
Where the governor has the power to fill a vacancy, his commission 
is at least prima favie evidence of the appointee’s title to the office. 
Beck v. Jackson, 2 Post [Mo.], 117. In the receiving and filing the 
bond of a sheriff, and administering to him the oaths of office, a 
clerk of a circuit court acts ministerially, under the direction of the 
law, and not of the court; and these acts may be done as well out 
of court as in court. People v. Fletcher, 2 Scammon [Ill.], 482.—RE- 
PORTER. - 
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GEORGE W. STACKS V. JAMES C. CRAWFORD ET AL. 
FILED JANUARY 22, 1902. No. 10,046. 


1. Parish Court of Louisiana: JURISDICTION: COLLATERAL ATTACK: 
Perition: ALLEGATIONS. The order of a parish court of Louis- 
iana, having jurisdiction to settle successions, will not be held 
void, when attacked collaterally, on the ground that the peti- 
tion for administration does not allege that administration is 
necessary to pay debts, or that the succession is vacant, when 
the petition shows the death of the intestate within the parish, 
his intestacy, the possession of property, and that the same 
is under $500 in value. : 


2. U. S. District Court: TranscrivT: EviDeNcE: JOURNAL: SIGNATURE 
or JupGr. The transcript of the proceedings and judgment of 
the United States district court, duly certified, is competent in 
evidence, although it fails to show that the presiding judge 
signed the journal record of the proceedings. 


Error from the district court for Knox county. 
Tried below before Rosinson, J. . Affirmed, 


William F. Norris and Charles Kamanski. for plaintiff 
in error. : 


James C. Crawford, Anderson & Keefe and Woolworth 
& McHugh, contra. 


SEDGEWICK, J. 


This is an action in ejectmeut begun in the district court 
of Knox county. The petition and answer are in the usual 
form. By stipulation of the parties, the cause was tried 
by the court without a jury.’ It resulted in findings. and 
judgment for the plaintiffs, and the defendant has brought 
the case here upon petition in error. 

It is not contended that the defendant below, plaintiff in 
error, bas title to the land in question, but it is insisted 
that plaintiffs have not shown title in themselves upon 
which they can maintain an action in ejectment. To estab- 
lish their title the plaintiffs introduced in evidence a pat- 
ent from the United States, dated July 1, 1873, which re- 
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cited provisions of the act of congress of June 2, 1858 (U. 
S. Statutes at Large, Vol. 11, p. 294), and that pursuant to 
said act the surveyor general of the United States, for the 
district of Louisiana, issued his certificate of location in 
full satisfaction of the unlocated and unsatisfied claim of 
John Barklay, entered in the record of Cosby and Skipwith, 
and confirmed by act of congress, and that it appeared that 
by the certificate there had been duly located the land de- 
scribed therein, being a part of the land in controversy, in 
part satisfaction of said claim of John Barklay, and in con- 
sideration of the premises, and in conformity with said act 
of congress, the United States granted said land to said° 
John Barklay or his legal representatives. Another patent 
of the same tenor, covering the remainder of the said land 
in question, was also put ir evidence. They also offered in 
evidence a duly certified transcript of the record of the 
proceedings of the parish court of the parish of Washing- 
ton, Louisiana, in the matter of the succession of John 
Barklay, deceased, from which it appeared that the land 
claim of Barklay was sold under the order of that court, 
and conveyed by administrator’s deed to one James L. 
Bradford, from whom plaintiffs derived title by mesne con- 
veyances, which were in evidence. 

‘ It is contended by plaintiff in error that the deed from 
' the administrator to Bradford is void, because the petition 
for administration is not sufficient to give the parish court 
jurisdiction of the succession. The defects in the petition 
principally relied upon are that it contains no allegation 
that administration was necessary to pay debts or that the 
succession was vacant. The case of Simmons v. Saul, 138 
U. S., 439, 11 Sup. Ct. Rep., 369, is relied upon by defend- 
ants in error. That case is very similar to the one at bar. 
The opinion delivered by Mr. Justice Lamar is exhaustive, 
and its conclusions in regard to the force and effect of pro- 
ceedings in the settlement of successions in the parish 
courts of Louisiana, and the faith and credit to be given in 
the courts of other states to the decrees entered in such 
proceedings, are clear and comprehensive, It has been fol- 
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lowed in a recent well considered opinion of.the supreme 
court of Wisconsin, although to do so that court found 
it necessary to overrule one of its former decisions. Brad- 
ley v. Delis Lumber Co., 105 Wis., 245, 81 N. W. Rep., 
394. In Simmons v. Saul, supra, the petition for admin- 
istration filed in the parish court in Louisiana was in most 
respects similar to the one in discussion here. It recited 
that “Robert M. Simmons departed this life in said parish 
many years since, * * * leaving some property con- 
sisting of an old, deferred, unlocated, purchase, land 
claim,” and that the same was less than $500 in value, and 
prayed for an inventory, appraisement and sale to pay 
debts, etc.; and it is insisted by plaintiff in error that it 
differed from the petition relied upon in the case at bar, in 
that the former alleged “that administration was necessary 
to pay debts, and that the succession was vacant,” while, 
“fn the case at bar, there is no mention of debts, and the 
heirs are simply ignored, and their rights disregarded.” 
We can not find any merit in this criticism. ‘The sub- 
stance of the petition criticised is “that John Barklay died 
in said parish many years since, intestate, and leaving 
property within this parish; that the succession of said 
deceased has not been opened in this state; that there be- 
ing no party willing to adiminister upon said succession 
and the same being under five hundred dollars in value, it 
is necessary that petitioner should administer the same, 
there being no public administrator.” In Simmons v. Saul, 
supra, it is said (p. 451): “The court, therefore, had be- 
fore it in the petition, the death of Simmons within the 
parish, his intestacy, the possession of property, and the 
smallness of the estate. The order granting letters of ad- 
ministration was a judicial determination of the existence 
of all those facts. * * * It is our opinion that the parish 
court of Washington parish had a clear and unquestionable 
jurisdiction of the intestate estate or succession of Robert 
M. Simmons.” The Civil Code of Louisiana, 1870, pro- 
vided: “If a succession is so small or is so much in debt 
that no one will accept the curatorship of it,” the judge 
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shall appoint a curator, ete. Art. 1190.* The petition 
shows that the estate was small—less than $500—and 
that there was no party willing to administer upon it. The 
allegation, then, that administration was necessary to pay 
debts does not appear to be jurisdictional. And again the 
code provides that “a succession is called vacant when no 
one claims it.” Art. 1095.7 And the petition shows that 
Jobn Barklay died “many years since” and that the suc- 
cession had not been opened, there being no party willing 
to administer it. This was sufficient allegation that the 

succession was vacant, if such express allegation was neces- 
sary to give the court jurisdiction. 

The administrator’s return of the sale does not show to 
whom the land was sold, nor the amount paid therefor; 
the blanks in the return for that purpose not having been 
filled. It is complained in the petition in error that this 
return was for that reason improperly received in evidence. 
On the same day that the return was made the adminis- 
trator executed a deed whereby he transferred the land 
claim against the United States, No. 80, belonging to the 
succession of John Barklay, deceased, to James L. Brad- 
ford. This deed of transfer refers specifically to the pro- 
ceedings of the parish court by which he was authorized to 
make the same, and is duly certified by the proper officers 
to be a part of the proceedings. More than a month after- 
wards the final account of the administrator, in which he 
accounted for the proceeds of this sale, was, by order of the 
court, approved, and the administrator discharged. It 
seems clear that one who is not interested in the succession 
can not now insist that this return of sale is void and in- 
competent in evidence. It is plainly within the principles 
announced in Simmons v. Saul, supra. 

All the specific assignments of error relied upon in this 
court relate to the sufficiency of the proceedings in the 
parish court of Louisiana, except the eighteenth and nine- 
teenth. Upon these assignments it is insisted that a tran- 


*Saunders’ edition, 1889, p. 242. 
tIdem, p. 224. ; 
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script of the proceedings of the district court of the United 
States is not-competent in evidence, unless the transcript 
shows that the presiding judge signed the journal record 
of the proceedings. But this is not the law. Fouts v. 
Mann, 15 Nebr., 172; Scott v. Rohman, 43 Nebr., 618. 
The judgment of the district court is 
, AFFIRMED. 


GEORGE L, MENZIE, APPELLEE, V. WILLIAM G. SMITH ET AL., 
APPELLANTS. 


FILED JANUARY 22, 1902. No. 10,245. 


1. Note: [XDORSEMENT: Possession or NOTE: PRESUMPTION. If a payee 
of a note makes an indorsement thereon to G., but delivers it 
to M., and M. brings action thereon, his possession of the note, 
with proof that he paid the payee therefor, will raise a pre- 
sumption that the note was never delivered to G., and is suffi- 
cient prima facie evidence of M.’s ownership of the note. 


2. Usury: INTENT. Tio make a contract usurious, there must be an 
agreement between the borrower and the lender by which the 
latter receives or reserves a greater rate of interest than the 
law allows. There must be an intent on the part of the bor- 
rower to give, and of the lender to receive, interest in excess 
of the legal limit. Rose v. Munford, 36 Nebr., 148. 


AppEAL from the district court for Madison county. 
Heard below before Roptnson, J. Affirmed. 


M. B. Foster and M. J. Moyer, for appellants... 
M. J. Sweeley, contra. 


_SepewIcr, J. 


This action was begun in the district court of Madison 
county to foreclose a real estate mortgage. The petition 
contains the ordinary averments, and alleges an assignment 
of the papers from the original payee to the plaintiff in the 
suit, and that the plaintiff is the owner and holder thereof. 
The answer, after admitting the execution, delivery and 
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recording of the mortgage as alleged, denies all other al- 
legations of the petition, and sets up as an affirmative 
defense the plea of usury. The plaintiff replied denying 
the allegation of the answer. There was a trial and find- 
ing and decree in favor of the plaintiff foreclosing the 
mortgage as prayed, and the defendants appeal to this 
court. 

The plaintiff, appellee, contends that the general denial 
of the allegations of the petition does not put in issue the 
ownership of the note and mortgage sued upon. - But the 
law is otherwise. The plaintiff’s ownership of the paper 
is a necessary allegation of the petition, and, if denied, © 
places the burden of proof on the plaintiff upon that ques- 
tion. Schroeder v. Nielson, 39 Nebr., 335. 

The Farmers’ Loan & Trust Company was engaged in 
making and selling loans at Sioux City, Iowa. The plain- 
tiff, Mr. Menzie, was a resident of the state of New York, 
and for some time had been in the habit of buying notes 
and mortgages of the Farmers’ Loan & Trust Company, ap- 
parently, from the evidence, both for himself and for other 
parties. April 25, 1894, he sent to the Farmers’ Loan & 
Trust Company $1,200, and in the letter which accompa- 
nied it he said: “I enclose draft for investment, $1,200 in 
- Iowa farm mortgage, five years six per cent. semi-annual 
interest, in favor of Philip Gradle.” And on the 26th of 
June, 1894, the company sent Mr. Menzie the note and 
other papers involved in this suit, with other securities, 
and a statement in which they credit’ Mr. Menzie 
with $1,200, which he had forwarded them, and charged 
him. with $200 for the securities in question, and 
in this statement, and in the letter which the company 
wrote him of the same date, there is no mention of any 
other party as interested in the transaction. Mr. Menzie 
“acknowledged receipt of the papers, in which he says: “I 
received papers, 1,000 & 200—1,200 loan for P. Gradle, and 
draft to balance.” He then mentions other parties who are 
desirous of obtaining loans through him. It does not ap- 
pear from the evidence whether Gradle advanced the money 
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with which to buy these loans, or this plaintiff bought the 
securities with the intention of reselling them to Mr. 
Gradle. The action was on a principal note of $200 and 
six interest coupon notes, of $6 each, all of which, with the 
mortgage securing them, were executed by the defendants 
to the Farmers’ Loan & Trust Company, and the interest 
coupon notes were indursed: “Pay to the order of ; 
Jas. T. Toy, Pt. Treasurer.” On the back of the principal 
note there was indorsed a contract of assignment to Philip 
Gradle, with a guarantee of payment, and the proviso: 
“This guaranty to inure to the benetit of any legal holder 
hereof.” There was also an assignment of the mortgage 
executed by the Farmers’ Loan & Trust Company in blank, 
there being no assignee named therein; and, although the 
payee indorsed the principal note with an assignment to 
the third person, he delivered the note to this plaintiff, to- 
gether with the interest coupon notes indorsed in blank, 
and an assignment in blank of the mortgage and all the 
notes. If the payee or indorsee in the note, who has in- 
dorsed the note to some other person, brings an action upon 
the note, and offers the note in evidence to support a gen- 
eral allegation of ownership, his possession of the-note will 
raise the presumption that there has been no delivery un- 
der his indorsement, and will be sufficient prima facie evi- 
dence to prove his ownership. Pardee v. Lindley, 31 M1., 
174; Kells v. Northwestern Live-Stock Ins. Co., 64 Minn., 
390, 67 N. W. Rep., 215; Ames & Frost Co. v. Smith, 65 
Minn., 304, 67 N. W. Rep., 999. The plaintiff paid for the 
papers, and his possession of these papers at the trial 
raises the presumption that the principal note was never 
delivered to the party named in the assignment thereon, 
that the intended transaction between plaintiff and Gradle 
was never completed, and is prima facie evidence of plain- 
tiff’s ownership of the papers. : 
Of course, the plaintiff was not a bona-fide purchaser 
of the paper without notice, and it is insisted that the trans- 
action was tainted with usury, but the defense of usury is 
not sustained either by the answer or by the evidence. The 
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allegation of the answer is: “That all said last mentioned 
notes were executed and delivered by these defendants to 
said Farmers’ Loan & Trust Company on the 13th day of 
December, 1893; but, as a further device to exact and col- 
lect additional usurious interest from these defendants, 
said notes were antedated by said E. E. Springer, agent, as 
aforesaid on the 1st day of December, 1898, and all said 
notes draw interest from the 1st day of December, 1893.” 
It will be seen that this alleration is supposed to depend 
upon prior allegations in the answer in which an earlier 
loan was alleged, with the allegation that the notes in suit 
were given as renewals of this prior loan, but the allega- 
tions, so far as the defense of usury is concerned, are very 
similar in regard to the prior loan to the allegations above 
quoted. There is no allegation of any agreement on the 
one part to pay or on the other part to receive illegal in- 
terest. It was, moreover, contended that the loan in suit 
was entirely distinct from the former loan, and, under the 
evidence upon that point, the trial court must have so 
found. In Rose v. Munford, 36 Nebr., 148, this court said : 
“9 make a contract usurious there must be an agreement 
between the borrower and lender by which the latter re- 
ceives or reserves a greater rate of interest than the law 
allows. ‘There must be an intent on the part of the bor- 
rower to give, and of the lender to receive, interest in ex- 
cess of the legal limit.” This undoubtedly is the correct 
rule, and, tested by this rule, the evidence also fails to 
show an usurious contract. The notes in suit bore interest 
at six per cent., and there was another note representing 
interest at four per cent. for the time that the loan was to 
run, the contract being that the interest should be at the 
rate of ten per cent. The notes were executed on the 18th 
day of December, 1893, but were dated on the 1st day of | 
December. It appears from the evidence that the defend- 
ant had the benefit of the money from the 9th of December. 
It also appears that the defendant paid all charges that 
his agreement contemplated, so that by the antedating of 
the notes he paid interest thereon for nine days before he 
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received the benefit of the money; but there was no evi- 
dence of any agreement between the parties that these 
notes should be dated back for the purpose of increasing 
the rate of interest beyond that allowed by law. The 
agent who transacted the business testified that on the set- 
tlement of expenses of the loan the defendant was allowed 
for the increased value of the papers, caused by dating 
back the loan. This the defendant does not deny, but, 
however this may be, we think that the finding of the trial 
court upon this question can not be said, under this evi- 
dence, to be clearly wrong. 
The decree of the district court is 
AFFIRMED. 


Mary BE. McINTIRE (FoRrMERLY Mary E. Marks), Ap-* 
PELLEE, V. HENRY BEEBE ET AL., APPELLANTS. 
FILED JANUARY 22, 1902. No. 10,316. 


Findings: Conriictine Evipence. The findings of a trial court upon 
conflicting evidence must be sustained upon appeal, unless clearly 
wrong. 


APPEAL from the district court for Pawnee county. 
Heard below before Lerron, J. Affirmed. 


Conley & Fulton and Story & Story, for appellants. 
G. H. Becker and John B. Raper, contra. 
SEDGWICK, J. 


This action was begun in the district court of Pawnee 
county by this plaintiff, appellee, to foreclose a real estate 
mortgage for $1,000 and interest. The petition contains 
’ the usual allegations, and the answers of the defendants 
in substance alleged that before the commencement of the 
action the defendant Beebe was the owner of the fee in the 
land, and the defendants Warren and Remick had a sec- 
ond mortgage thereon subject to plaintiff’s mortgage, and 
that the defendant Beebe had paid the plaintiff’s mort- 
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gage upon the land by executing and delivering to her a 
quitclaim deed of the premises, and the defendants Warren 
and Remick ask that their mortgage be decreed the first 

’ jJien. There was a trial to the court, and general findings 
and decree for the plaintiff, foreclosing her mortgage as 
prayed, and finding the mortgage lien of the defendants 
Warren and Remick to be subject to the lien of plaintiff’s 
mortgage. From this decree the defendants have appealed 
to this court. 

The appellants contend that the decree is not supported 
by the evidence. It appears from the evidence that the 
plaintiff is a non-resident of the state and that one Becker, 
who is an attorney at law, was employed by her to collect 
her note and mortgage. The papers had’been sent to him 
by her for that purpose, and there was some negotiation 
between Mr. Becker and Mr. Beebe having in view the con- 
veyance of the land by the defendant, Beebe, to the plain- 
tiff to avoid the expenses of foreclosure. Mr. Beebe testi- 
fies that this had been agreed upon, and that he went to 
Mr. Becker’s office with a quitclaim deed, duly executed by 
himself and wife, conveying the land in question to the 
plaintiff, and that Mr. Becker surrendered to him the note 
secured by plaintiff’s mortgage in question, and received 
from him the quitclaim deed, and that Mr. Becker at the 
time knew of the existence of the second mortgage. This 
evidence is denied by Mr. Becker, who testified that while 
they were discussing the proposition Mr. Beebe asked to 
see the note, and was allowed to do so, and then refused to 
return it, and that Mr. Becker never received the deed. It 
does not appear that there was ever any negotiation in re- 
gard to the possession of the premises, and the plaintiff 
never obtained possession thereof. The trial court found 
the issues in favor of the plaintiff, and we think that the 
finding is fully supported by the evidence. It is therefore 
not necessary to consider what would have been the effect 
‘of the transaction, if completed in all respects as the de 
fendant Beebe claims. 

The decree of the district court is 

AFFIRMED. 
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Davip R. Buck y. RICHARD HOGEBOOM. 
FILED JANUARY 22,1902. No. 9,918. 
Commissioner’s opinion, Department No. 1. 


Decedent’s Estate: CuaIm on ConTRAcT: LITIGATION. A claim on a 
simple contract debt, for which a man’s heirs as such are not 
liable, can not be prosecuted against them. An administra- 
tion of the estate in accordance with law must be procured, 
if it is desired to carry on the litigation after defendant dies 
intestate. 


Error from the district court for Douglas county. 
Tried below before DICKINSON, J. Heard on petition to 
revive. Petition denied. 


Martin Langdon, for plaintiff in error. 
John P. Breen, contra. 
Argued orally by Langdon, for plaintiff in error. 


HASTINGS, C. 


This was an action begun in the county court of Douglas 
county, to recover for money had and received by plaintiff 
in error as agent for defendant in error, Hogeboom. To 
Hogeboom’s claim an answer was filed setting up a cross 
demand greater in amount, for services as a real estate 
broker. Judgment was obtained by plaintiff in error in 
the county court, the case was then appealed by Hogeboom, 
and in the district court a judgment recovered by him for 
$155 and costs. To reverse that judgment, this proceeding 
in error was: brought. Pendinz the action in this court, 
Hogeboom died. A motion was made by plaintiff in error 
tu revive the action against his heirs. That motion was 
denied. The.case is now pending upon the petition of 
plaintiff in error to revive the action under section 45 of 
the Code of Civil Procedure. That petition simply alleges 
that certain parties are heirs of Richard Hogeboom, de 
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ceased; that he was a resident of Sarpy county, and died 
intestate, pending the action in this court; that he has been 
dead more than a year, and no administration had of his 
estate, and the heirs have failed and refused “to appoint 
an administrator in the county court of Sarpy county”; 
-that this action was tried in the district court for Douglas 
county, and a judgment obtained by Hogeboom against 
plaintiff in error, from which this proceeding by error was 
taken, and that the case is now pending in this court. 

It hardly seems that the simple fact that these parties 
are heirs of Richard Hogeboom, and have failed to procure 
an administrator, is ground for reviving this proceeding 
against them. It is true that section 45 provides that an 
action may be continued after a party’s death “by or 
against his representative or successor in interest.” It 
does not appear that these heirs are either one. The action 
brought by deceased was upon a contract debt, and the off- 
set claimed by plaintiff in error is upon another one. The 
heirs, as such, would have no standing to bring this action 
had deceased died before it was commenced. They would 
not, so far as the petition shows, have been in any way 
liable for the demand of plaintiff in error. That the heirs 
‘have failed to procure an administrator would not seem to 
in any way affect the rule that claims by and against an 
estate must be prosecuted through an administrator or 
executor, “a personal representative.” The probate court 
of Sarpy county is as open to plaintiff in error as it is to 
the heirs, and there seems nothing to prevent his procuring 
an administration of the estate of Richard Hogeboom, and 
so getting a competent party against whom to carry on 
this litigation. 

A motion to dismiss for want of prosecution, made by the 
attorney for defendant in error, was overruled, on June 18, 
1901. Presumably this was because of the distinction be- 
tween a dismissal and striking fromthe docket, which is 
mentioned in Peters v. Huff, 63 Nebr., 99. As defendant’s 
death has been called to the attention of the court by both 
parties, and no steps to procure an administration taken 

47 
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by either in about two years since his decease, it is recom. 
mended that the supplemental petition for revivor be de. 
nied, and this ¢ase stricken from the docket. 


Day and Kirkpatrick, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the supplemental petition for a revivor is denied, 
and the case stricken from the docket. 


JUDGMENT ACCORDINGLY. 


TOLERTON & STETSON COMPANY V.’ First NATIONAL BANK 
OF WAYNE. 
FILED JANUARY 22,1902. No. 10,899. 
Commissioner’s opinion, Department No. 1. 


t. Successive Mortgages: RecorpING: Evipence. Where several 
successive mortgages have been given to secure the same in- 
debtedness, and only the last one has been recorded, several 
months after the making of the note, and credit meanwhile 
has been extended to the mortgagor, in a contest between the 
mortgagee and the creditor evidence is admissible as to all the 
transactions of the ‘parties to the mortgage with regard to that 
indebtedness. 


2. Mortgage on Stock of Goods: REPLEVIN. Where a mortgage has 
been taken upon a running stock of goods, expressly describ- 
ing them as “goods now in stock,” a mortgagee who has seized 
the stock by replevin from mortgagor should be required to ac- 
count to the latter’s garnishing creditor for all goods actually 
seized, and which were not in the stock when mortgaged. 


Error from the district court for Wayne county. Tried 
below before ROBINSON, J. Reversed. 


A. A. Welch aud J. A. Berry, for plaintiff in error. 
Frank M. Northrop, contra. 


Argued orally by Welch, for plaintiff in error; by North- 
rop, contra. 
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HAastines, C. 


Action against defendant, as garnishee, charging the de- 
fendant with holding possession by a fraudulent mortgage 
of a stock of goods of the judgment debtor, W. D. Hughes. 
Plaintiff recovered a judgment against Hughes of $611.06 
in the district court of Wayne county. At the commence- 
ment of the action, August 4, 1897, it had procured a judg- 
ment, and garnished the defendant bank. The bank an- 
swered that it was in possession of the stock of merchandise 
belonging to Hughes, but held it by virtue of a chattel 
mortgage dated July 19, 1897, and filed for record July 29, 
1897. The bank objected to answering questions relative 
to whether or not this mortgage was a renewal of the pre- 
vious unrecorded mortgages held by it, and why it had 
failed to record promptly its mortgage of July 19th. The 
petition alleges that a large portion of the goods held by the 
defendant were not in fact owned or in the possession of 
Hughes when the mortgage was made, but were purchased 
by him subsequently to its making, and are in no way in- - 
cluded in it, and that the mortgage was given to secure a 
note executed and dated October 1, 1896, by said Hughes 
in favor of defendant. It is also alleged that October 1, 
1896, a similar mortgage was given upon all his stock by 
Hughes to defendant, under an agreement that it should 
not be recorded, unless Hughes should fall into financial 
embarrassments, but was to be kept off of the records in 
order to preserve Hughes’s commercial credit; that the 
mortgage was renewed from time to time at intervals of 
about sixty days until the giving of the one of July 19, 
1897; that plaintiff had no knowledge of the several chattel 
mortgages; that it supposed the stock was unincumbered, 
and was so induced to extend credit to Hughes, and during 
the time from October 1, 1896, until July 29, 1897, did sell 
"and deliver to Hughes all of the goods on which its judg- 
ment of $611.06 was rendered; that no such credit would 
have been given had the-mortgages been recorded. The issu- 
ance and return of an execution and the fact that Hughes 
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was insolvent, ete., are not denied. The value of the 
stock of goods is alleged at $1,300. The refusal to answer 
with reference to the preceding mortgages and the value 
of the stock of goods, are denied by defendant. The state- 
ment that a large quantity of goods were purchased after 
the execution of the last mortgage, which were not covered 
by it, is denied. The making of the several mortgages, and 
their withholding from the record, and the statement that 
if they had been recorded credit would not have been ex- 
tended to Hughes, are also denied. The issues of fact 
seem to be simply as to the value of the goods; the making 
of the mortgage of October 1, 1896, and the various re- 
newals, under which possession was taken; the agreement 
not to record, and the fraudulent intention. The court in-’ 
structed the jury that if they found there was an agree- 
ment between Hughes and the bank to withhold the mort- 
gage of July 19th from the records, unless some difficulty 
should befall Hughes, and it was withheld in pursuance of 
that agreement, they should find for plaintiff. The court 
also instructed that mere delay in filing without intent to 
defraud would not avoid the mortgage. The court in- 
structed that if new merchandise of the same general char- 
acter was added to and mingled with the stock in such a 
way as not to be distinguishable by one not having per- 
sonal knowledge of the guods, and no one had pointed them 
out to the bank or its agents, the bank was entitled to retain 
and sell them, and claim the proceeds, and plaintiff could 
have no recovery on account of them. The court also in- 
structed that if the goods subsequently purchased had not 
been mixed with the stock, and could be distinguished by 
the bank or its agents when it took possession, the plaintiff 
could recover the value of such distinguishable goods. The 
plaintiff asked an instruction that it was entitled to re 
cover the value of all the goods purchased by Hughes after 
the giving of the mortgage, and of which possession had 
been seized by the bank. This was refused. Plaintiff 
asked also an instruction that it was not necessary that 
the agreement to withhold the chattel mortgage from the 
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records be made at the time of its execution, but that it was 
sufficient if such agreement was made any time prior, and 
the mortgage was executed and delivered in pursuance of 
it. This was refused. 

There was a direct conflict in the ey Hei as to whether 
an agreement not to record this mortgage of July 19th 
accompanied its execution. Hughes testified that such an 
agreement was made with Wilson, the bank’s cashier, and 
the latter denied it. The court, consistently with its re- 
fusal of instruction, refused to allow Wilson to be in- 
quired of as to any such agreement accompanying the for- 
mer mortgages, and as to the previous understanding with 
regard to this one of July 19th. In this, as well as in its 
holding that the property and goods mingled with this 
stock subsequently to giving this mortgage passed to the 
bank as against creditors, there seems to have been error.. 
It can scarcely have been a matter of importance as to the 
time of the tnderstanding, if one was reached between 
these parties, that the mortgage was to be withheld from 
the records. . 

To disprove the $1,300 value alleged by plaintiff, evi- 
dence was introduced to show that the defendant only 
realized about $700 from the property. The description 
in the mortgage was as follows: “Al] the stock of general 
merchandise of every description, also all furniture and 
fixtures and fire proof safe, now contained in the store 
building standing on lot twelve in block thirteen town of 
Wayne. It being the intention of this mortgage to embrace 
therein all the property of every description belonging to 
said W. B. Hughes and contained in said store.” It was 
to secure a note dated October 1, 1896, for $2,247.60. That 
any merchant could retain commercial credit with a chat- 
tel mortgage upon the county records drawn in these terms 
for practically double the value of his. stock, is simply im- 

possible. The possession of the goods was taken, by the 
” defendant bank, under a writ of replevin. The only right 
or title it held, is by the terms of this mortgage. The mort- 
gage expressly related to the goods contained in the store 
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on July 19th. Under the circumstances, it is clear that the 
mortgage contemplated a continuing of the business. The 
cashier of the bank testifies that he knew that the filing of 
the mortgage would prevent Hughes obtaining credit. If 
any rights were lost by reason of mingling goods under 
such circumstances, it would seem it should be those of 
the mortgagee rather than those of the garnishing creditor. 
The garnishee-summons in this case, was served on the 
defendant bank on the 4th day of August. The latter’s 
possession by replevin upon its mortgage, was not earlier 
than July 30th. Under these circumstances, it would seem 
to be the duty of the defendant to account for all goods 
which are shown to have been added to that stock, after 
the taking of its mortgage, so far as it-obtained possession 
of them. ; 

The case of Forrester v. Kearney Nat. Bank, 49 Nebr., 
655, is relied upon by defendant as sustaining the proposi- 
tion that failing to record its mortgage would have no ef- 
fect upon its lien, as. against this subsequent attachment. 
Doubtless such would be the case, unless the delay is for 
such a time and accompanied by such circumstances as 
- would taint the transaction with fraud. That case is ex- 
pressly based upon the interpretation of our statute which 
the Ohio courts give it, and in the Ohio interpretation 
transactions which bore the taint of fraud were expressly 
excepted from the scope of the decision. Wilson v. Leslie, 
20 Ohio, 161. Forrester v. Bank simply decides as to the 
effect of the recording statute, and is in no way in conflict 
with Ackerman v. Ackerman, 50 Nebr., 54, which says that 
withholding a mortgage from record on an express agree- 
ment that it should. be recorded only in case of some diffi- 
culty of the mortgagor’s affairs, of which he was to notify 
the mortgagee, sufficiently showed a fraudulent purpose 
such as to render the mortgage invalid. [t would seem that 
in this case all of the transactions with reference to this 
indebtedness claimed by defendant should have been per- 
mitted to be shown; that the instruction, and those rulings 
which excluded from the consideration of the jury agree- 
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ments made prior to the execution of this mortgage, but in 
accordance with which it is claimed to have itself been 
made and delivered, were wrong; and that defendant 
should have been required to account, at all events, for so 
much of the goods which it seized by replevin under its 
mortgage as were not in the stock when the mortgage was 
made. 

It is recommended that the judgment in this case be re- 
versed, and the cause remanded for further proceedings. 


Day and KirkpaTrick, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings. 


REVERSED AND REMANDED. 


JACOB MEYER ET AL. V. First NATIONAL BANK OF PLATTS- 
MOUTH. 


Fitep JANUARY 22,1902. No. 10,688. 
Commissioner’s opinion, Department No. 1. 


1. Replevin: Prririon: ALLEGATIONS: MORTGAGEE IN ‘POSSESSION: 
Breach or ConpiTion. In an action of replevin, a petition 
which states that plaintiff was a mortgagee in possession of 
the property, holding it as security for a debt of the mort- 
gagor, at the time it was taken from him by a stranger, states 
a cause of action. In such a case it is unnecessary to allege 
a breach of the conditions of the mortgage, to entitle the mort- 
gagee to maintain the action. a 


2, Instructions. Instructions examined, and held under the facts 
’ established, to be erroneous and prejudicial. 
t 


' Brror from the district court for Cass county. Tried 
below before RAMSEY, J. Reversed. 


John P. Maule, for plaintiffs in error. 


+ A. N. Sullivan, contra. 
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Day, C. 


This action was brought in the district court of Cass 
county by the First National Bank of Plattsmouth against 
Jacob Meyer et al. to recover the possession of certain per- 
sonal property specifically described in the petition. The 
trial resulted in a verdict and judgment for the plaintiff, 
to review which the defendants have brought error to this 
court. The facts out of which the controversy arises are 
briefly as follows: On November 29, 1895, one W. G. 
Keefer was the owner and in possession of a stock of har- 
ness and saddlery goods, and was indebted to a number of . 
creditors, among whom were the plaintiff and defendant 
in this action. To secure the indebtedness to the plaintiff, 
which amounted to $600, Keefer executed and delivered 
a chattel mortgage upon his stock, and also surrendered 
the possession of the mortgaged property to the plaintiff. 
At the same time and as a part of the same transaction, he 
gave his note to the plaintiff as evidence of the indebted- 
ness, which by its terms was due and payable April 1, 1896. 
A few days after the execution of the mortgage the de 
fendant commenced an action against Keefer, and caused 
an attachment to be issued and levied upon the stock then 
in the possession of the plaintiff. To regain possession of 
the stock, the present action was instituted. 

It is strenuously contended on the part of the defend- 
ants that the petition does not state a cause of action. The 
argument is made that no fact is alleged showing that any 
condition of the mortgage had been broken, so as to au- 
thorize the plaintiff to take possession of the property; and 
the case of uymond v. Miller, 50 Nebr., 506, and other 
similar cases decided in this court, are cited in support of: 
the argument. In each of the cases cited, however, the 
mortgagee had never been placed in possession of the 
mortgaged property, and in each case was seeking posses- 
sion by virtue of the mortgage. It was held—we think 
very properly—that the mere allegation of the special 
ownership and lien upon the property by virtue of a chattel 
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mortgage given to the plaintiff, is not, alone, sufficient to 
show a right of possession. In the case cited the vice of 
the pleading was that no fact was alleged showing that the 
mortgagee was entitled to possession. In the present case, 
however, it is alleged and proved that the plaintiff was in 
possession of the mortgaged property, and it sufficiently 
appeared that it was holding it as security for its debt un- 
der the mortgage. Where property is taken by a stranger 
from a person who held the rightful prior possession of it, 
from the owner, as security for a debt, replevin will lie to 
recover the property. In such a case, all that need be shown 
is the prior rightful possession, and that it was at the time 
of the taking being held as security for the debt. 

Complaint is also made of certain instructions given by 
the court on its own motion. In stating the issue the court 
instructed the jury that the defendants averred that the 
petition does not state facts sufficient to constitute a cause 
of action, and denied all of the allegations of the petition. 
The eighth instruction of the court was as follows: © 

“You are instructed that if you find from the evidence 
in this case, and under these instructions, you find that, at 
the commencement of this action, defendant was the owner 
and entitled to the possession of the property in contro- 
versy, then your verdict should be for defendant, and the 
form thereof should be ‘that at the commencement of this 
action defendants were entitled to the possession of the 
property in controversy, and the value of their possession 
is $——. That the value of the goods in controversy at 
the commencement of this suit was $1,473.’ ” 

The defendants did not claim to own the property. They 
claimed the possession of it by virtue of the writ of attach- 
ment levied uponit. By this instruction the jury were told 
that, if they found defendants were the owners of “and en- 
titled to the possession of the property in controversy,” — 

then they should find for the defendants. We think the 
court by this instruction required of the defendants too 
much. The ownership of the property was not among the 
issues, and yet, in order to find for the defendants at all, 
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under this instruction, it was necessary that the jury 
should find defendants were the owners at the time of the 
commencement of the suit. In imposing this additional 
burden upon the defendants to establish their right to re- 
covery, we think the court erred. 

We therefore recommend that the judgment of the dis- 
trict court be reversed and the cause remanded for further 
proceedings. 


HASTINGS and KiRKPATRICK, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings. 


REVERSED AND REMANDED. 


CHESHIRE PROVIDENT INSTITUTION, APPELLANT, V. HENRY 
FEUSNER EY AL., APPELLEES. 


Firep JANUARY 22, 1902. No. 10,132. 
Commissioner’s opinion, Department No. 1. 


1. Undisclosed Principal: Grnrran AGENT. Where an undisclosed 
principal puts it in the power of his general agent to act as prin- 
cipal, and the agent collects money due on a note to the 
principal, the latter will not be permitted to deny the authority 
of the agent to make such collection. 


2. Principal: GENERAL AGENT: PRESUMPTION. Where authority as 
general agent to transact all the principal’s business of a 
particular kind in a particular place is once shown to exist, it 
will be presumed to continue, unless shown to have been 
revoked. 


3. : AGENT: Money Loaninc. Where one loans money to a 
large number of borrowers through an agent, and by agree- 
ment between himself and such agent the latter takes all loans 
payable to himself and indorses the notes to the loaner, and 
draws a sight draft upon the latter for the amounts needed 
from time to time to fill applications, and the agent is entrusted 
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with the care, renewal and collection of such loans, such loaner - 
is not a bona-fide holder of negotiable paper, and payment to 
the agent will be deemed payment to the principal. 


4. Evidence: Finpine. Evidence examined, and held to sustain the 


finding of the trial court that the loan in controversy was paid 
to the agent of the holder. 


APPEAL from the district court for Harlan county. 
Heard below before BEALL, J. Affirmed. 


Cobb & Harvey, for appellant. 
C. M. Miller, contra. 


KIRKPATRICK, C. 


This is a suit brought in the district court of Harlan 
county by the Cheshire Provident Institution against 
Henry Feusner and Hjlen Feusner, his wife, to foreclose a 
mortgage given to secure a note for $500, with interest, 
executed October 11, 1886, by Feusner and wife, payable 
to Carlos C. Burr on January 1, 1892, at the First National 
Bank at Lincoln, Nebraska. The petition is in the usual 
form, and alleges that plaintiff purchased the note and 
mortgage from C. C. Burr in the usual course of business, 
for value and before maturity. The answer admits the 
execution and delivery of the note and mortgage as al- 
leged, and pleads that on or about April 24, 1890, the de- 
fendants paid the note and mortgage in full to the plain- 
tiff, being the sum of $500 principal, and $40 interest 
thereon, up to January 1, 1891. There was judgment for 
defendants, and plaintiff prosecutes this appeal. It ap- 
pears from the record that, early in the year 1886, Burr, 
who for some time had been engaged in the farm loan busi- 
ness at Lincoln, wrote to plaintiff, and asked it if it wished 
to invest some money in western farm mortgages. Ar- 
rangements were finally completed by which plaintiff 
agreed to take $10,000 worth of farm mortgages. It was 
arranged that the notes and mortgages should be taken in 
the name of Burr, and by him indorsed and guaranteed, 
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ee ee Ne ee, 
and sent to plaintiff. Burr was to pass upon the abstracts, 
determine whether the loans were good or not, and trans- 
act all other business relative thereto. The practice was 
for Burr to examine the application made by the borrower, 
and, if satisfactory to him, he prepared a note and mort- 
gage payable to himself, had an abstract prepared, and, if 
it appeared therefrom that the title was good, he attached 
to the note which had been executed by the borrower a 
sight draft on plaintiff for its amount, and then delivered 
to the borrower his check for the amount of the loan. Af- 
ter the first $10,000 order had been filled in this man- 
ner, Burr continued transacting business for plaintiff in 
the same manner until he had invested from $50,000 to 
$60,000. Plaintiff never knew or corresponded with any 
of the mortgagors. Some time before the maturity of the 
coupons, they were sent to Burr for collection and remit- 
tance. Burr apparently, during the entire course of this 
arrangement between the parties, treated the loans in all 
respects as though they were his own. When they ma- 
tured, and parties were not ready to pay them, he would 
grant extensions, and took coupons for the interest to ma- 
ture during such extensions, forwarding them to plaintiff. 
He foreclosed mortgages when in his judgment he deemed 
it best; employed and paid attorneys to conduct such fore- 
closure proceedings ; paid the taxes on property where fore- 
closes were commenced; made all collections of interest, 
and very frequently collected the principal, seemingly 
making such collections without regard to whether he had 
the.papers or not. Many of the principal notes were sent 
to him by plaintiff for collection and remittance. On the 
loan in suit, he collected one interest payment at the time 
the loan was executed. Thereafter he collected the interest 
: coupon maturing January 1, 1888, and January 1, 1889, 
and January 1, 1890, and after that himself paid to plain- 
tiff the interest coupons maturing January 1, 1891, 1892 
and 1893. Some time in April, 1890, defendant wrote to 
Burr and inquired whether he could pay off the loan in 
controversy. Burr replied that he could by paying interest 
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up to the first day of the following January. Defendant 
accordingly remitted to Burr a draft for $540, being in 
full payment of the principal and the interest for one year, 
and up to January 1, 1890. During the progress of the 
business between plaintiff and Burr, which extended from 
1886 to the spring of 1895, Burr kept an account with 
plaintiff in the name of “O. G. Nims, Treas.” ; Nims being 
the treasurer of plaintiff company. As Burr from time to 
time collected items of interest or principal, he would 
credit the account of plaintiff with such collections, and 
when they were remitted he would charge the account with 
such remittance. When he made the collection of the note 
in suit he credited plaintiff’s account with $540, and re- 
mitted to plaintiff the $40 interest. Thereafter he paid 
twe or three interest payments, concealing from plaintiff 
the fact that he had collected the principal. In the spring 
of 1895, plaintiff sent R. H. Porter, one of its trustees, to 
Lincoln to investigate the financial standing of Burr, and 
for the purpose of looking izto its various loans. While 
at Lincoln, Porter was shown this account between Burr 
and Nims, plaintiff’s treasurer, and it was then disclosed 
to him for the first time that Burr had collected the prin- 
cipal of the note in suit, as well as that of many others, 
which he had likewise failed to remit. Thereupon Porter 
asked Burr to pay the company the money he had collected 
and not remitted. Burr was unable to do this, and Porter 
then tried to get him to secure the company. This Burr 
was also unable to do. Burr never made an assignment 
of the mortgage in suit to plaintiff, and none was ever re- 
corded on the records of Harlan county. Indeed, none was 
ever asked for until in 1896, about the time this foreclosure 
suit was begun. At the time Burr collected the principal 
and last interest coupon from defendant he executed and 
delivered to defendant a release of this mortgage, which 
was duly placed of record in Harlan county. O. G. Nims 
and R. H. Porter, on behalf of plaintiff, each testify that 
Burr was never authorized to collect the principal of the 
note in suit, and that they had no knowledge that he had 
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collected the principal until Porter’s visit. to Lincoln. 
Burr swears positively that he was authorized to collect 
both principal and interest on all the loans negotiated by 
him. 

The single question presented by this controversy is 
whether Burr was the agent of plaintiff. If he was, then 
payment to him was payment to plaintiff. If he was not, 
then his receipt of the principal sum due can not have the 
effect of discharging the indebtedness. From the facts al- 
ready detailed, it is clear that the money loaned by Burr 
in these various transactions was not his money, but that 
of plaintiff, and that the notes and mortgages were made 
payable to him, and by him guaranteed and indorsed to 
plaintiff, only for convenience in the transaction of the 
vast business in which these parties were engaged. Tlain- 
tiff resided in the east, at a considerable distance from the 
properties which secured its loans, and the reason for tak- 
ing these loans in the name of Burr was based in its con- 
fidence in his financial standing, as well as his superior 
facilities for passing upon the value of the securities of- 
fered. But this is an equitable proceeding, and equity 
looks at the substance. These transactions, notwithstand- 
ing the form taken by them, were, in reality and effect, 
loans by the plaintiff, through a broker or agent, to the 
borrower. The record shows beyond question that Burr 
was the general agent of plaintiff in the transactions nar- 
rated, as he was clearly authorized to transact all of plain- 
tiff’s loan business in the section where Burr was located. 
Cruzan v. Smith, 41 Ind., 288. Many letters, covering a. 
correspondence which lasted through ten years, are in the 
record, in many of which plaintiff expressly authorizes 
Burr to make collections, and sends the papers therewith. 
In other-instances, remittances from Burr of interest or 
principal are acknowledged, with the statement that pa- 
pers to cover the remittances were being thereupon sent to 
Burr. And in still others, the statement is made that 
plaintiff has honored Burr’s draft in some particular loan, 
naming the loan and its amount, and urging him to send 
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on the papers to it. Under this state of facts, plaintiff can 
not be regarded in the light of an innocent and bona-fide 
holder for value of negotiable paper. It is the innocent 
holder whom the law seeks to protect. Plaintiff’s rights 
are to be determined under the principle of the law of 
agency, that where one deals with a supposed principal, 
who is only an agent, and later discovers the undisclosed 
principal, he can invoke an estoppel against the latter, who 
can not deny the full authority of his undisclosed agent. 
William Lindeke Land Co. v. Levy, 79 N. W. Rep. [Minn.], 
314; Steele-Smith Grocery Co. v. Potthast, 80 N. W. Rep. 
[Ia.], 517. 

Plaintiff’s claim that in receiving payments from Burr 
from time to time, and in sending papers to him “for col- 
lection and remittance,” it was merely looking to him on 
his guaranty, can not avail it. In the commencement of 
these negotiations, and on March 3, 1886, plaintiff sent this 
telegram to Burr: “You may send ten thousand. Why not 
make to your order and assign to us or in blanks.” In an 
explanatory letter mailed the same day, it says, through. 
Treasurer Nims: “I suggest have loans payable to your 
order, as I have supposed that the best form. Is there any 
reason for making to us direct?” This suggestion was 
adopted, and pursued throughout. It is true, no reason 
appears to have been suggested why the loans should have 
been made payable direct to plaintiff, but the fact that the 
question was submitted in this form argues strongly 
against the claim of plaintiff that it was merely proposing 
to purchase loans previously made by Burr on his own ae- 
count; for, if this alone had been in its contemplation, there 
could have been no conceivable reason why the loans should 
have been made in the name of plaintiff direct. Moreover, 
the correspondence above detailed conclusively shows that 
the loans referred to were not yet in being, and both parties 
to the proposed contract contemplated that the money to 
be loaned was to come from plaintiff direct, notwithstand- 
ing the loans were by agreement made payable to Burr, 
and by him guaranteed and indorsed. The suggestion of 
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plaintiff, adopted by Burr, enabled the latter to hold him- 
self out as principal in all of these transactions, and dur- 
ing the continuation of this general agency the loan in 
controversy was negotiated. We can conceive of no legal 
principle inconsistent with the presumption that an au- 
thority as general agent to transact all of plaintiff’s busi- 
ness in the making of loans, and the collection of interest 
and principal, passing upon titles, foreclosing mortgages, 
and renewal of loans, having been oncé established, such 
authority continued, and that under it the loan in suit 
was negotiated and subsequently collected. Where such 
general authority is once sbown to exist, it must be pre- 
sumed to have continued unless shown to have been re- 
voked. Insurance Co. v. McCain, 96 U. 8., 84; McNeilly 
v. Continental Life Ins. Co., 66 N. Y., 23. 

It seems to us that the finding of the trial court that 
Burr was plaintiff’s agent for the collection of the princi- 
pal sum due on the loan in controversy is amply sustained 
by the evidence. It is therefore recommended that the 
judgment of the district court be affirmed. 


Hastines and Day, CC., concur. 


By the Court: For the reasons stated in the foregving 
opinion, the judgment of the trial court is 
AFFIRMED. 


HARRIET I’.. HOOVER, ADMINISTRATRIX, ¥. ALBERT M. 
ENGLES, TREASURER OF NEMAHA COUNTY. 


FILED JANUARY 22, 1902. No. 10,906. 
Commissioner’s opinion, Department No. 1. 


1. Code of Civil Procedure: -JupGMENT FoR DELINQUENT TaxEs. Sec- 
tion 11 of the Code of Civil Procedure, has no application ‘to 
actions brought by the county treasurer for the recovery of a 
judgment for delinquent personal taxes. 


2. County Treasurer: DELINQUENT TAXES: Crvr. Action. A_ civil 
action is maintainable by the county treasurer, upon order of 
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the board of county commissioners, for the recovery of delin- 
quent personal taxes, under the provisions of an act approved 
March 1, 1883 (Session Laws, 1883, p. 280). 


Error from the district court for Nemaha county. Tried 
below before STULL, J. Affirmed. 


Broady & Pettis, for plaintiff in error. 
Edgar Ferneau and . B. Quackenbush, contra. 


Argued orally by Broady, for plaintiff in error; by L'er- 
neau, contra. 


KIRKPATRIOK, C, 


This is an action brought by A. M. Engles, county treas- 
urer of Nemaha county, by an order of the board of county 
commissioners of said county, against William H. Hoover 
on the 9th day of July, 1897, to recover the sum of $121.98 
in personal taxes for the year 1884, assessed by the county 
authorities of Nemaha county against Hoover. An answer 
was filed admitting that plaintiff was the county treasurer, 
and denying the other allegations of the petition; and in 
addition, pleading that Hoover had resided in Nemaha 
county for forty-two years prior to 1891; that he had been 
one of the county officers for many years; was well known 
all over the county, and that during each and every year 
from and after the assessment of the taxes sought to be re- 
covered he had a large amount of personal property in the 
county, which could have been seized for the payment of 
such taxes; and that the right of the county to maintain 
the action was barred by the statute of limitations. To 
this answer a reply was filed, consisting of a general denial. 
During the pendency of the case, and before it was reached 
for trial, the defendant, William H. Hoover, departed this 
life, and by agreement the case was vevived against his 
widow, Harriet I’. Hoover, administratrix of his estate. A 
jury was waived, and trial had to the court, resulting in 

48 
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favor of the county treasurer. The administratrix brings 
error. 

It is contended that the judgment of the trial court is 
wrong—First, because, taxes not being debts in the ordi- 
nary acceptation of the term, an action at law for their 
recovery can not be maintained in the absence of an ex- 
press statute to that effect; that the act under which this 
action is sought to be prosecuted was passed in 1887, and, 
as it had no retroactive effect, it could not be invoked for 
the collection of taxes assessed in 1884. Second, that the 
statute of limitations had run against any right of action 
which the county or county treasurer may have had. 

An examination of the statutes discloses that the first 
point made by plaintiff in error can not be sustained. By 
an act of the legislature approved March 1, 1879, taking 
effect September 1 of that year (Session Laws, 1879, p. 
311, sec. 89), it was provided that, in case no personal 
property of the delinquent could be found, it should be 
the duty of the county treasurer, when directed so to do 
by the order of the board of county commissioners, to 
commence a civil action in the district court of said county 
in the same manner in which other civil actions are com- 
menced, and prosecute the same to judgment and collec- 
tion by execution, etc. While this law has been several 
times amended, it has always authorized the prosecution 
of a civil action by the county treasurer on order of the 
county board. And by section 89, article 1, chapter 77, 
Compiled Statutes, 1901, an action such as in the case at 
bar is expressly authorized. It follows that the first ob- 
jection of plaintiff in error can not be sustained. 

In support of the second contention, that. the statute had 
run against the county treasurer’s right of action, we are 
cited to City and County of San Francisco v. Jones, 20 
Fed. Rep., 188, and State v. Yellow Jacket Silver Mining 
Co., 14 Nev., 222. The first case cited arose under the laws 
of California, which provide that the statute of limitations 
shall apply with the same force and effect to all actions 
brought by the state or for the benefit of the state, in the 
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same manner and to the same extent as if brought by indi- 
viduals. The Nevada case was decided upon a similar 
statute. Neither is therefore in point. 

By section 139, article 1, chapter 77, Compiled Statutes, 
1901, taxes assessed against personal property are declared 
to be a lien from and after the tax books are received by 
the collector. Chamberlain Banking House v. Woolsey, 60 
Nebr., 516. There is no limitation upon this lien. Price 
v. Lancaster County, 18 Nebr., 199. And it is therefore 
very apparent that at the time this action was brought, if 
the defendant Hoover had had personal property in 
Nemaha county, the county treasurer might have issued a 
distress warrant and collected the taxes. It can not, upon 
sound reason, be contended that the lien of the county was 
in full force and effect, without limitation as to time, and 
at the same time the right of the treasurer to maintain the 
action for the collection of the taxes, in case personal prop- 
erty could not be found, was barred by the statute. In 
the case of Blazier v. Johnson, 11 Nebr., 404, speaking of 
the statute of limitations, it is said: “As against the state 
the rule expressed in the English common law by the 
maxim, ‘nullum tempus occurrit regi, obtains, and the 
statute does not run.” This principle has been many times 
recognized and enforced by this court. The rule is ele- 
mentary that statutes of limitations have no application 
to actions brought by the state, or in the name of some 
officer of the state for its benefit, in the absence of a pro- 
vision of the statute making them applicable. Greenwood 
v. Townsend, 26 N. E. Rep. [Iill.], 1089. It seems very 
clear that section 11 of the Code of Civil Procedure has no 
application to actions brought by the county treasurer 
under the provisions of section 89, article 1, chapter 77, 
Compiled Statutes, 1901, for the recovery of a judgment 
for personal taxes. 

There appears to be no error in the judgment of the trial 
court, and it is therefore recommended that the same be 
affirmed. 


Hastines and Day, CC., concur. 
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By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


E, JONES ANDREWS, REVIVED IN THE NAME OF CAROLINE F. 
SANBORNE ET AL., APPELLEES, V, JAMES E. LINDLEY ET 
AL., APPELLANTS.* 


FILED JANUARY 22, 1902. No. 11,050. 
Commissioner’s opinion, Department No. 2. 


1. Judicial Sale: AppratisaL. A finding of the court, on the objec- 
tion that the appraisment of property sold at judicial sale is too 
low, based on a conflict of evidence, will not be disturbed or re- 
viewed, unless the evidence clearly shows that there was fraud 
in the appraisement. Nebraska Loan & Building Ass'n v. Marshall, 
51 Nebr., 534, approved and followed. 


2. Decree of Confirmation, Decree examined, ari held to be in the 
usual form, and in substantial compliance with the statutes. 


3. Revenue Stamp. Held, That, under the rulings of the internal 
revenue department, it was not necessary to attach an internal 
revenue stamp to the copy of the sheriff's certificate showing 
that the appraisers were resident freeholders, that such certifi- 
cate was admissible in evidence, and was sufficient to sustain 
the decree confirming the sale. 


AprraL from the district court for Douglas county. 
Heard below before Dicwinson, J. Affirmed. 


Crane & Crane and J. J. Boucher, for appellants. 
B. F. Thomas, contra. 


BARNES, C. 


This appeal was taken from an order confirming the 
sale of real estate sold by the sheriff of Douglas county 
under a decree of foreclosure. 

1. The appellants objected to the appraisal and sale of 


*This case appears in 88 N. W. Rep., 869, as Sanborne v. Lindley.— 
REPORTER. 


VOL. 63] JANUARY TERM, 1902. 693 


Andrews v. Lindley. 


the real estate, before the sale was made, because the ap- 
praisement was too low. The objection was kept good, and 
was urged as a reason why the sale should not be con- 
firmed. The objection was overruled, and a decree of con- 
firmation entered. The premises were appraised at the 
sun of $1,800. On the hearing the appellants introduced 
in evidence five affidavits made by persons residing near 
the premises. These affidavits fixed the value of the land 
at different sums, ranging from $2,000 to $2,600. he ap- 
pellee introduced in evidence the order of sale, appraisal, 
certificates of liens, proof of the publication of the notice 
of sale and the return to the order of sale, in due form. 
Therefore there was a conflict of evidence on the question 
as to whether or not the appraisement was too low. The 
court sustained the appraisement and overruled the ob- 
jection. A question similar to this one was before this 
court in the case of the Nebraska Loan & Building Ass’n v. 
Marshall, 51 Nebr., 584. In that case Commissioner Ir- 
VINE, speaking for the court, said: “In support of the sec- 
ond contention of appellant, there were introduced in evi- 
dence in the district court some sixteen affidavits as to the 
value of the property, placing it considerably higher than 
the appraisement. There were no counter-affidavits, but 
it must be remembered that the burden was upon the ap- 
pellants to set aside the appraisement ; that the appraisers 
themselves acted upon oath, and that the appraisement was 
itself equivalent to the oaths of three witnesses as to value. 
While the preponderance of the evidence ascertained 
merely by eount of witnesses was in favor of the appellants, 
we think there was such a conflict of the evidence that 
we should not disturb the finding of the district court. 
The whole matter was one of opinion, and every case of this 
character brought to this court serves to show how little 
dependence can be placed upon the opinions of witnesses 
as to the value of land, especially when expressed in the 
form of voluntary affidavits without opportunity for 
cross-examination.” The rule thus stated applies with full _ 
force in this case, and the court properly overruled this ob- 
jection. 
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2. The objection to the decree of confirmation is not 
good. We have examined the decree contained in the rec- 
ord, and find that it isin proper form and recites the neces- 
sary findings. The form of such decree found in our best 
works on pleading and practice is substantially followed, 
and the court was right in overruling this objection. 

3. It is contended that there was no evidence before the 
court that the appraisers were disinterested freeholders, be- 
cause the certificate of the sheriff to the original appraisal 
and to the copy thereof filed in the office of the clerk of the 
district court had no revenue stamp or stamps attached ; 
that, having no such stamps attached, they could not be re- 
ceived in evidence by the court. The ruling of the commis- 
sioner of internal revenue that “certificates required by 
law, which are made by court officers under the direction 
and authority of the court, and which are necessary to 
give proper effect to the court proceedings, are exempt,” 
found in 2 Decisions Internal Revenue, 289 (January 9, 
1900), we hold applies to this case. No stamps being nec- 
essary, the court was right in overruling i1e objection to — 
the confirmation of the sale on that ground. 

We find that there has been a substantial compliance 
with the law, and that the decree of confirmation should be 
affirmed. 


OLDHAM and PounD, CC., concur. 


By the Court: For the reasons above stated in the fore- 


going opinion, the order appealed from is 
AFFIRMED. 
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ALBERT L. STEIDL v. STATE OF NEBRASKA, EX REL. SCHOOL 
DISTRICT OF THE CITY OF CRETE. 


Finep JANUARY 22, 1902. No. 12,279. 
Commissioner’s opinion, Department No. 2. 


1. Stare Decisis. State v. Aitken, 61 Nebr., 490, followed in a case of 
the same nature, 


2. Mandamus: AFFIDAVIT. The affidavit in support of a motion for 
a writ of mandamus, must be sworn to positively and not 
merely upon information and belief. 


:, AMENDMENT. Verification upon information and 
belief in such a case, is an informality which may be cured by 
an amendment under section 653, Code Civil Procedure. 


4. Application: AFFIDAVIT OF ANOTHER. Where an application for a 
writ of mandamus by a public corporation is defectively verified 
by one of the officers of the corporation, an affidavit of another 
officer thereof, testifying positively to the essential facts 
alleged, may be treated as an amendment, within the meaning 
of said section. 


Error from the district court for Saline county. Tried 
below before StuBss, J. Affirmed. 


George H. Hastings, for plaintiff in error. 
Fayette I. Foss, B. V. Kohout and R. D. Brown, contra. 


Argued orally by Hastings. for plaintiff in error; by 
Foss, contra. ; 


Pounn, C.. 


This is an application for a writ of mandamus to compel 
respondent, as treasurer of the city of Crete, to turn into 
the school funds certain moneys, alleged to have been col- 
lected upon saloon licenses. The lower court granted the 
writ, and respondent comes here on error. The case, as far 
as its merits are concerned, differs from State v. Aitken, 
61 Nebr., 490, only in that it is much more clear. In the 
Aitken Case there were somewhat skilfully drawn pro- 
visions in the ordinance levying the alleged occupation tax, 
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intended to cover up and conceal the design to evade the 
requirements of the constitution as to disposition of license 
moneys. No one could well doubt in either case that the 
purpose of levying the pretended occupation tax was to 
divert a portion of the moneys rightfully belonging to the 
school district to other purposes. In the case at bar, not 
only do the history of the ordinances and the course of 
practice under them, as shown in evidence, indicate as 
much, but the ordinance itself, under which the alleged 
occupation tax is collected, is as clearly a licensing ordi- 
nance as express language and express provisions can make 
it. In the Aitken Case there may have been some doubt 
upon the face of the ordinance. In this case we see no 
room for any. Section 1 of the ordinance in question pro- 
vides that “each and every person, firm, association or 
corporation carrying on the occupation or business herein 
mentioned, within the limits of the city of Crete, shall pay 
into the city treasury annually, the sums named as herein- 
after provided as a special license tax.” Section 2 pro- 
vides that “the money paid into the city treasury under the 
provisions of this ordinance, shall constitute and be known 
as the special license tax fund.” Section 4 provides that 
“under the provisions of this ordinance and the powers 
* vested in cities of the second class, there is hereby levied 
on * * * saloons retailing liquors as a beverage, in ad- 
dition to such sums as are now or hereafter shall be re- 
quired under the laws of Nebraska, per annum $500. 
Amended, and each saloon retailing as above can not take 
out a license for a less term than one year.” Section 5 - 
provides that “all licenses provided for under this ordi- 
nance shall be issued and signed by the clerk and mayor. 
They shall specify the amount of money paid, the kind of 
business licensed, the name of the person to whom issued, 
and the length of time for which the same was signed. 
The city clerk shall attest all licenses with the corporate 
seal, and shall deliver the same to the person applying 
therefor only on the production of a receipt signed by the 
city treasurer for the sum of money required by the ordi- 
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nance. The person or persons to whom license is issued 
shall produce same for inspection, on demand of any resi- 
dent of the city. No license shall be transferable in any 
manner whatever.” * * * Section 6 provides that “all 
licenses issued under the provisions of this ordinance shall 
commence and end with the fiscal year.” Section 8 pro- 
vides that “all persons who are required to take out a 
license other than per day or week, under the provision of 
this ordinance, shall apply to the city clerk for the same, 
on or before the first Tuesday in May, of each year, or as 
soon thereafter as they engage in business.” Section 9 
provides that “any person violating any of the provisions 
of this ordinance, or transacting any of the kinds of busi- 
ness herein taxed without having first obtained license 
therefor, as herein provided, shall be guilty of a misde- 
meanor, and, on conviction thereof, shall pay a fine of not 
less than five (5) dollars, and not more than one hundred 
($100) dollars or may be imprisoned not more than ten 
days; and, moreover, be liable to a civil action for the 
amount of each license taxed.” A case more squarely 
within the rules laid down in State v. Aitken, supra, and 
Magneau v. City of Fremont, 30 Nebr., 843, could scarcely 
be conceived. But those cases apart, and the circumstances 
disregarded which show, as they did in the Aitken Case, 
that the pretended occupation tax and the admitted license 
fee are merely parts of one payment required as condition 
of a license, every feature of the ordinance stamps it as a 
licensing, as distinguished from an ordinary taxing, meas- 
ure. Pleuler v. State, 11 Nebr., 547. 

Some questions of practice are raised which require brief 
notice. The application for the writ was in the form of a 
petition, verified by one of the officers of the relator on in- 
formation and belicf. Afterwards a motion was filed as 
required by the statute. Treating the verified petition as 
an affidavit, it was obviously defective because not sworn 
to positively. State v. County Commissioners, 49 Nebr., 51. 
But we think it no less clear that the defect was an in- 
formality which might be cured by amendment, under sec- 
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tion 653, Code of Civil Procedure. Another officer of the 
corporation, prior to the hearing, made an affidavit in 
which he testified positively to the essential facts alleged in 
the application. We see no reason why this was not equiv- 
alent to amendment, and a sufficient amendment, under the 
section cited. Hence we think the court properly refused 
to strike the latter affidavit from the files, and that the sev- 
eral objections to the original verification do not require 
our attention. The only other points made relate to the 
demand prior to application for the writ, which we think 
was sufficiently alleged and proved. 
It is recommended that the judgment be affirmed. 


BARNES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


NATIONAL Fire INSURANCE COMPANY V. EASTERN BUILDING 
& LOAN ASSOCIATION.* 


FILED JANUARY 22, 1902. No. 10,992. 
Commissioner’s opinion, Department No. 3. 


1. Demurrer Ore Tenus: ConstTRUcTION. Where a petition assailed 

: for the first time by a demurrer ore tenus, interposed at the 
close of the testimony, it will be construed liberally and in the 
light of the entire record. 


2. Construction of Petition: ANSWER. Where, from the nature of 
the answer and the testimony adduced, it appears that both 
parties have placed the same construction on a petition, the 
court should not ignore such construction in passing on such 
demurrer, even though the petition standing alone might not 
admit of such construction. 


3. Agent: ATroRNEY: NEGOTIABLE PAPER: PayMENT: Drarr: In- 
DORSEMENT: IMPLIED AUTHORITY. Ordinarily an agent or at- 
torney has no implied authority to bind his principal by the 


*Rehearing allowed. Reversal sustained. 
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indorsement of negotiable paper, but an attorney who has 
authority to collect a claim from a corporation, and who. in 
the adjustment thereof, receives a draft from the adjusting 
agent of such corporation, drawn on the paying agent thereof, 
for the amount of such claim, has implied authority to bind his 
principal by an indorsement of such draft, made to enable him 
to receive the amount due thereon. 


Error from the district court for Douglas county. 
Tried below before Kreysor, J. Reversed. 


Lodowick F. Crofoot and Thomas Creigh, for plaintiff 
in error. 

HE. G. McGilton and James McUabe, contra. 

ALBERT, ©, 

At the time of the loss by fire, hereinafter mentioned, the 
residence of A. A. McKim was insured against loss or 
damage by fire in the National Fire Insurance Company. 
The policy contained a clause whereby the loss, if any, 
should be payable to the Eastern Building & Loan Associa- 
tion, mortgagee, as its interest might appear. On the 8th 

. day of February, 1895, the residence was destroyed by fire. 

Both the insurance company and the loan association were 
notified of the loss, and: within a few days thereafter the 
adjuster of the insurance company and one W. J. Trotter, 
representing the loan association, and the assured, McKim, 
met and adjusted the loss at the agreed sum of $435. 
Thereupon the adjuster drew a sight draft on the general 
agent of the insurance company for that amount, in favor 
of McKim and the association, which is as follows: 


“No. 2362. GOTHENBURG, Nes., Feb. 21, 1895. 

“Pay to the order of A. A. McKim, and the Eastern 
Building & Loan Association, four hundred thirty-five and 
no-100 dollars ($435) in full satisfaction for all claims 
or demands for loss or damage by fire. Value received, 
_ and charge to the account of policy No. 223833 of ti« 
National Fire Ins. Co. THEO. GARDNER, Adjuster. 

“To FRED. S. JAMES, General Agent, 

“174 La Salle Street, Chicago, 111.” 
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When the draft was drawn, but before delivery, McKim. 
objected to its delivery to Mr. Trotter until the loan as- 
sociation should furnish him with a statement of his ac- 
count with such association and with a release of the mort- 
gage. Thereupon, by agreement of parties, the draft was 
deposited with one Lloyd, cashier of the local bank, to be 
held by him until the association and McKim could agree 
upon the division of the proceeds. The negotiations which 
followed between McKim and the association, relative to 
the share they should be paid, respectively, from said pro- 
ceeds, extend over a considerable period. Pending those 
negotiations, it was agreed between Trotter and McKim, 
that Lloyd should present the draft for payment, and hold 
the proceeds until the division should be agreed upon. In 
pursuance of this plan, McKim indorsed the draft in his 
own behalf, and Mr. Trotter in behalf of his client, the loan 
association, and instructed Lloyd to present it for pay- 
ment. Whereupon the draft was forwarded to the insur- 
ance company, and paid by it, and the proceeds credited 
to McKim and the Joan association on the books of the said 
local bank. Afterward a division was agreed upon and 
McKim’s share was paid to him, and the share of the loan 
association was paid to its attorney, Mr. Trotter. It ap- 
pears that Mr. Trotter at the time had an account against 
the loan association for services rendered, and retained 
this money to apply thereon. Within a reasonablé time, 
after learning of the facts, the loan association repudiated 
the act of Mr. Trotter in the indorsement and collection of 
the draft, and brought this action against the insurance 
company to recover the amount represented by said draft. 
At the close of the testimony, the defendant moved the 
court to direct a verdict in its favor. The motion was 
overruled. Thereupon a like motion was made by the 
plaintiff, which was sustained, and a verdict was rendered 
_in accordance therewith, in favor of the plaintiff, for the 
full amount represented by the draft, with interest. From 
the judement rer.dered on this verdict, the defendant prose- 
cutes error to this court. 
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It is first urged that the court erred in overruling de- 
fendant’s demurrer ore tenus. This demurrer was inter- 
posed after both parties had rested. The petition is long, 
and, as the case must be reversed, we think, on other 
grounds, it would serve no useful purpose to set out the 
petition at length in this opinion. It will suffice, perhaps, 
to say that had the demurrer been interposed before the 
introduction of any testimony, or before the parties had de- 
veloped their respective theories of the case, it should 
have been sustained. But coming, as it did, at the close of 
the testimony, we can not ignore the construction placed 
upon the petition by the parties to the suit, as evidenced 
by the answer and the nature of the evidence introduced. 
’ Interposed at so late a day, the pleading assailed should 
be scanned in the light of the entire record, and the court 
should give it such construction as the parties themselves 
have seen fit to place upon it, although, standing alone, it 
might not admit of such construction. Viewed in that 
light, the demurrer, in our Spon, was properly over- 
ruled. 

The principal contention is on the question whether Mr. 
Trotter had authority to indorse the draft hereinbefore 
mentioned on behalf of the loan association. Many cases 
are cited in support of the doctrine that an agent or attor- 
ney can not bind his principal by the indorsement of com- 
mercial paper without express authority. But it seems to 
us that in the citation of these cases counsel overlook the 
- fact that Mr. Trotter was employed by the loan association 
to adjust the loss, and to collect the amount due them on 
the policy of insurance. His authority in that behalf, is 
not questioned. The so-called “draft” was nothing more 
than an order from one department of the insurance com- 
pany to another to pay the loss in the amount agreed upon 
by the parties in the adjustment thereof. It was in no 
sense a payment, but an order for payment. It had been 
competent for the insurance company to pay Mr. Trotter 
the whole amount due the loan association in money, be- 
cause, on the face of the evidence, he was, at least, ostensi 
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bly authorized to receive it. It seems to us, that where, in 
the exercise of his ostensible authority, he agreed upon the 
adjustment of the loss with one department or agency of 
the insurance company, and, as evidence of such agree- 
ment, received an order from one department of insurance 
company upon another department of the same company 
for the payment of the money, his indorsement of such 
order was a mere matter of form, to enable him to effect 
the purpose for which he was employed by his client. Had 
the draft been put in circulation and payment refused, and 
were this an action whereby it was sought to hold the loan 
association liable as indorser on the draft, an entirely dif- 
ferent question would be presented. 

Much stress is laid by counsel on the correspondence be- 
tween Mr. Trotter and the loan association, relative to the 
draft in question, from which it would appear that the in- 
dorsement was unauthorized. But it must be kept in 
mind that this took place after the loss was adjusted and 
the draft drawn, and after it had been made manifest that 
Mr. Trotter had full authority to collect the amount due 
the loan association on the policy of insurance. It does 
not appear that this correspondence was ever brought to 
the notice of the insurance company, nor that it had notice 
of any limitation on his authority in the premises. He 
had ostensible authority to collect the money in the first 
instance. The insurance company had a right to act on 
his ostensible authority until it had notice of wherein such 
authority differed from his actual authority. The fact 
that, having authority to collect the insurance for the loan 
association, the amount due was ascertained by an agent 
of the company, who thereupon directed another agent of 
the company to pay such amount, would not alter the case 
so long as the insurance company had no notice that his 
authority in the premises had been curtailed. If we are 
correct in those views, payment to Mr. Trotter was pay- 
ment to the plaintiff, and the court erred in directing a 
verdict in its favor. 

It is unnecessary to discuss other questions raised by 
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the record, as they are not likely to arise on another 
trial. 

We recommend that the judgment of the district court 
be reversed, and the cause remanded for further proceed- 
ings according to law. 


Durriz and Amrs, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings according to 
law. 

REVERSED AND REMANDED. 


DoLLY C. HOBBS, APPELLED, V. JOHN V. WaARMAN, Im- 
PLEADED WITH CATHERINE MCCORMICK, APPELLANT. 


FILED FEBRUARY 6, 1902. No. 11,128. 


y 


Judgment: Presumprion. Judgments and orders of the district 
court are presumptively right and will not be reversed, HE Iyes 
error affirmatively appear in the record. 


_ AprgEaL from the district court for Custer county. 
Heard below before SULLIVAN, J. Affirmed. 


J. R. Dean, for appellant. 
C. L. Gutterson and Roscoe Pound, contra. 


Prr. CURIAM. 


_ This is an appeal from an order confirming a judicial 
sale. The questions raised are questions of fact only. 
The evidence upon which the court.acted is not in the rec- 
ord. The presumption is that the decision is right, and 


the order is therefore 
AFFIRMED. 
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D. 8S. MCNAUGHTON, APPELLEE, V. MARGARET BURKE ET AL, 
APPELLANTS. 


FILED FEBRUARY 6, 1902. No. 10,964. 


1. Appeal: REview By SuprREME Court. It is the settled law of this 
state that in reviewing the judgments and final orders of the 
district courts upon appeal this court will only inquire whether, 
upon the pleadings and evidence, the controversy has been 
rightly determined. 


2. Conveyance Subject te Mortgage. A conveyance of real estate 
subject to a mortgage is, in substance, a conveyance of so much 
of the property only as is not required for the satisfaction of 
the mortgage debt. 


3. Mortgage: Lanp Primary Deptor. Land conveyed subject to a 
mortgage is in equity, as between the grantor and grantee, the 
primary debtor. 


4. Recitals: Essence or Contract. When recitals in a deed are of 
the essence of the contract, neither party is permitted to deny 
them. 


Appeal from the district court for Lincoln county. 
Heard below before Grimes, J. Affirmed. 


Wilcor & Halligan and Beach I. Hinman, for appellants. 


Thomas C. Patterson, contra. 


SULLIVAN, J. 


This action was brought to foreclose a real estate mort- 
gage and resulted in a decree in favor of the plaintiff, D. 
S. McNaughton. One of the defendants, the George Burke 
Company, a corporation, complains of the decision and 
brings the record here for review by appeal. What seems 
to us to be the controlling question in the case has not 
been much discussed by counsel, but to other matters, 
which might be properly considered if the case were here 
on error, they have given very careful attention. It has 
been held time and again, and must now be regarded as 
settled doctrine, that in reviewing the judgments and final 
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orders of the district couris upon appeal this court will 
only inquire whether, upon the facts, as disclosed by the 
pleadings and evidence, the controversy has been rightly 
determined. Alling v. Nelson, 55 Nebr., 161; National 
_ Life Ins. Co. v. Martin, 57 Nebr., 350; Troup v. Horbach, 
57 Nebr., 644; Zimmerman v. Zimmerman, 59 Nebr., 80; 
Orr v. Bailey, 59 Nebr., 128. Under this rule we must, in 
considering the case, leave entirely out of view the decis- 
ions of the lower court made before and during the trial. 
The only question remaining after these matters are eliin- 
inated is whether the decree subjecting appellant’s prop- 
erty to the lien of plaintiff’s mortgage is warranted by 
the established facts. The transactions in which the liti- 
gation had its origin are these: The land in question, be- 
ing the northeast quarter of the southwest quarter, the 
northwest quarter of the southeast quarter and the south 
half of the southeast quarter of section 2, township 18 
north, range 31 west, in this state, was originally owned 
by M. Burke & Sens, a copartnership composed of Mar- 
garet, George, Louis, William, John, Peter, Milo and 
Charles Burke. This land and other partnership prop- 
erty, was, after the firm had ceased to exist, and while its 
affairs were being wound up, conveyed by Margaret, 
George, Louis and William to John. It seems that Peter, 
Milo and Charles had no part in the transaction, at any 
rate, they did not join in the deed to John, although it pur- 
ported to convey the interests of all the partners. John 
borrowed $2,500 of McNaughton and gave him a mortgage 
on the land above described as security. This inoney was, 
‘it seems, used in paying partnership debts. Afterwards, 
John sold and conveyed the property to Peter, who, after 
obtaining quitclaim deeds from Milo and Charles, sold 
and conveyed it to the George Burhe Company. The mort- 
gage and all the deeds, except those from Milo and 
Charles, were in the usual form and contained covenants 
of seizin and general warranties except as to incum- 
brances. The conveyance by John to Peter, and by Peter to 
appellant, was expressly stated to be subject to incum- 
49 
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brances. From these facts it clearly appears that the 
plaintiff did not, by the mere execution of the mortgage, 
obtain a lien upon the interests of Milo and Charles in any 
part of the partnership property. Still we are well satis- 
tied that the decree is right and that the trial court acted 
in accordance with the plainest principles of justice in di- 
recting those interests to be sold for the satisfaction of the 
mortgage debt. The effect of the provision in regard to in- 
cumbrances contained in the deeds by which the company 
claims title, is that the land is to be held subject to the 
mortgage. The contract is for the benefit of the mortgagor 
aud mortgagee, and either is entitled to enforce it. In 
equity the land is the principal debtor and the mortgagor 
a mere surety. One who buys land subject to an incum- 
brance acquires only an equity of redemption; that is, the 
interest remaining after the incumbrance has been paid. 
The understanding between the grantor and grantee is 
that the former reserves for the benefit of the incun- 
brancer so much of the estate as may be necessary for the 
satisfaction of the debt. “A conveyance of land subject to 
a mortgage,” says Comstock, C. J., in Hartley v. Harrison, 
24 N. Y., 170, 175, “is neither more nor less than a simple 
deed of whatever interest or estate the grantor has after 
the debt is satisfied out of it.” The mortgage was given to 
secure a note upon which the names of John Burke and 
M. Burke & Sons appear as makers. Whether this note 
was a binding obligation of the firm is a disputed qnestion, 
but it is certain it was to the advantage of the firm to have 
it paid, and for that reason each of the grantors, instead 
of inserting in his deed a limited warranty, expressly stip- 
ulated that the debt should be a charge upon the whole of 
the estate granted. In other words, the intention of each 
was to reserve from the grant and place in the hands of 
the grantee as a trust fund for the benefit of the mortgagee 
so much of the property as might be necessary to satisfy 
the mortgage. It can not be said that the company did not 
take the interests of Milo and Charles charged with the 
mortgage. Such a construction of the conveyances by 
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which it acquired title is not admissible. The intention of 
each of the grantors to charge the whole estate—the estate 
which he professed to own and assumed to convey—is as 
clear and free from doubt as language can make it. The 
land having come to the company burdened with the mort- 
gage, it can not now repudiate its contract to hold sub- 
ject to the mortgage; it can not claim under the deed and 
at the same time deny the validity of the clause limiting 
the interest conveyed; in short, it can not, consistently 
with equity and good conscience, assert that it is the owner 
of an interest which it neither bought nor paid for. Free- 
man v. Auld, 44 N. Y., 50; Sands v. Church, 6 N. Y., 347; 
Gibson v. Lyon, 115 U. S., 439; Hutchinson v. Chicago & 
N. R. Co., 37 Wis., 582, 602; Maynard v. Moore, 76 N. Car., 
158; Stow v. Wyse, 7 Conn., 214; Orthwein v. Thomas, 127 
Tl, 554; 2 Herman, Estoppel & Res Judicata, 636; 11 Am. 
& Eng. Ency. Law [2d ed.], 400. 

The judginent is right and is 
AFFIRMED. 


Crry oF LINCOLN V. EDWARD JANESCH. 
Firep Fesrvary 6,1902. No. 11,111. . 


1. Sidewalks: Repairs: CoNnstTirvtTion: Ponice Power. A statute 
imposing upon lot owners in a city the duty of repairing side- 
walks in the public streets adjacent to their premises, violates 
no provision of the constitution and is a legitimate exercise of 
the police power of the state. 


Ick anp Snow: Pustic Bynerit. The duty to keep side- 
walks in repair and free from snow and ice, prescribed by sub- 
division 6, section 67, of the Lincoln charter (Compiled Statutes, 
1895, ch. 13a, art. 1), is imposed primarily for the benefit of the 
general public, but ultimately for the advantage of the city. 


3. + Reparrs: LtasiLity or OWNER. When a duty to repair an | 
adjacent sidewalk is lawfully imposed upon a property owner, 
he is liable, according to the intention of the legislature, for 
all damages resulting from a failure or refusal to perform 
that duty. 


4, Legislature: SraruTe. In determining the intention of the legis- 
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lature, ai provisions of the statute bearing upon the point in 
dispute should be taken into consideration and given due 
weight. 


Iveyor and Council: Street Cowwisstonper: Jertspicrion, Stat- 
utory provisions giving the mayor and council and street com- 
missioner complete jurisdiction and control over streets and 
sidewalks, requiring abutting lot owners to build and repair 
sidewalks in accordance with notice from the city authorities, 
and making such owners liable for all damages resulting from 
defective walks, construed, and held not to impose on abutters 
an absolute duty to repair cn their own motion, but only a 
duty to repair after being notified so to do by said authorities. 


freon from the district court for Lancaster county. 


ried below befere Cornisu, J. Affirmed. 
Joseph &. Vebster, John P. Vanle and F.C. Strode, for 
plaintiift In error. 


Stephen B. Pound and Roscoe Pound, contra. . 


SULLIVAN, ©. J. . 


‘ne action was crought by the city of Lincoln against 
sdward ganecch In the disizict conrt of Lancaster county 
and was grounded woen the allewed fail e of defendant 
to renair a sidewalk on a oulnic street adjoining his lot. 
™ha netition in suhatanse evers that the aa alk con-— 
tiguous to acfenasri’s prenorly had become defective and 
it wes defencent’s duty to vepsir it; that this duty 
was neglected; that, by venson of the d sated in the walk, 
one Hoincn (soenatone sisinined an Injury, on account 
of which he sucd the city and recovered judgment. The 
court held, on demurrer, (hat these facts were not sufi'- 
cient to constitute a cause of action and gave judgement 
on the merits in favor of defendant. Tt is rot claimed that 
the facts vleaded suow that Janesch was guilty of affrme- 
tive negligence such a8 would, according to the principles 
of the common law, make isan liable to Greenstone, or lia- 
2 over to the city; Lut it is insisted that a rieht of action 
for passive negligence is expressly given by the fellowing 
urovision of the city charter: “It is hereby made the duty 
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of all real estate owners und cecupants to keen the side- 
walk alougside, or in front of, the same in geod roociz and 
free from snow and ice, and other cbstructions, and they 
shali be liable for all damages or injuvies occasioned by 
reason of the defective condition cf any such sidewalk.” 
The valicity of this provision, in so fav as it wilervtakes te 

make the lot owner liable for all damages ovessioned by 
reason of the defective condition of arn adjacent sidewalk, 
is the first question discussed by counsel. Tt seems to be 
quite evident that the stetute is referntie to the police 
power of the state, and should be sustained as an exercise 


of that power by which both persons and proserty are sub- 
jected to all kinds of restraints an Vt sunlens for the con- 
venience, comfort and safety of soviet) ve Statutes requiring 
owners and oceupants of Icis horicving on public streets to 


remove snow and ice from their respective sidewalks have 
been upheld in Massachusetts and New York. In re God- 
dard, 16 Pick. [Mass.j, 604; Villeye of Carthage v. Pred- 
erick, 122 N. Y., 268. A contrary conclusion, HONE Ne 
reached in Gridley v. City of Bloomington, 88 2., 554, ana 

this conclusion was, by an almost evenly divided court, 


adhered to in City of Chicago v. Gee Lit DL, 532. In 
Reinken v. Muehiing, 189 Ind, 882, 1 was held that a 


statute charging upon proneci ty owners the exnense of 
sweeping adjacent streets was valid; and in tfayor v. Ma- 
, berry, 6 Hinph. ['renn.], 868, an abutter was held per- 
sonally liable for the cost of laying a new sidewalk. In 
Wisccnsin and Michigan it has been assumed, without dis- 
cussion, that the duty of repairing sidewalks may be im- 
posed on lot owners and thet such owners may be held lia- 
ble, according to the intention of the legislature, for all 
the consequences of their defaults. Hiner v. City of Fond 
du Lac, TL Wis. 74; dorton v. Smith, 48 Wis., 265; 
Henker v. City of Fond du Lac, 71 Wis., $13; Woodward v. 
City of Boscobel, 84 Wis., 2265 Toutloff v. oy aul Green 
Bay, 91 Wis., 499; Selleck v. Tallman, 98 Wis., 2.16; City of 
Detroit v.. Chaffee, TO Mich., 80; Lynch v. Hubbard, 101 
Mich., 48. If lot owners may be required by the legis- 
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lature, in the exercise of the police power of the state, to 
-emove snow and ice from the adjacent streets, there 
would seem to be no very good reason why they may not 
ye also required to remedy defects in adjacent sidewalks. 
ihe demands of public interest are no stronger in one case 
than in the other, and, as was said by Mr. Justice Brown 
in Lawton v. Stcele, 152 U. S., 133, the legislature is vested 
with a large discretion, not only to determine what the 
nterests of the public require, but what measures are nec- 
‘ssary to protect such interests. Our conclusion upon this 
ranch of the case, based upon the decisions cited and 
uany other authorities which we have consulted, among 
-hem being Town of Macon v. Patty, 57 Miss., 378; Sends” 
v. City of Richmond, 31 Gratt. [Va.], 571, Cooley, Taxa- 
tion [2d ed.], 588; Burroughs, Taxation, 494, is that the 
provision of the Lincoln charter above set out was enacted 
for the convenience and safety of the public and is unaf- 
fected by constituional limitations upon the power of taxa- 
tion. 

But while we are convinced that the pvovision is valid, 
and that it imposes a duty, primarily, for the benefit of the 
yublic, but ultimately ‘for the advantage of the city, we 
ire not persuaded that the petition states a cause of ac- 
ion, or that the judgment in favor of the defendant is 
wrong. The clause upon which the city relies must be 
read in the light of other provisions of the charter. Stand- 
ing alone, and considered by itself, the clause in question 
would seem to impose on the lot owner the duty of deter- 
mining for himself and at his peril, when and how and 
with what materials a sidewalk should be repaired; it 
would seem to confer upon him authority to take posses- 
sion of the walk and turn travelers into the street when- 
ever in his judgment repairs are needed. It is aimost in- 
conceivable, and we can not believe, that the legislature 
intended to commit any of these matters to the discretion 
of the property owner. Sections 31. and 34 of the charter, 
(Compiled Statutes, 1895, ch. 18a, art. 1) are as follows: 

“31. The street commissioner shall be subject to the 
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orders of the mayor and council, have general charge, di-. 
rection and control of all work in the streets, sidewalks, 
culverts and bridges of the city, except matters in charge 
of the board of public works, and shall perform such other 
duties as the council may require.” 

“34. The mayor and council shall have the care, super- 
vision, and control of all public highways, bridges, streets, 
alleys, public squares, and commons within the city, and 
shall cause the same to be kept open and in repair and 
free from nuisances.” 

Section 67 provides that the city authorities may re- - 
quire and regulate the construction of sidewalks, and that 
such walks shall be constructed of such width and materi- 
als as the council may determine; that the authorities may 
take up and remove all walks not laid in conformity to the 
rules and regulations which the council may adopt. It is 
further provided that, “In case any property owner shall 
refuse or neglect to repair the sidewalk adjacent to his 
property within two days after being notified so to do in 
the manner prescribed by ordinance, the proper officer may 
cause said walk to be repaired, and shall report the cost 
thereof to the council, when the same may be assessed 
against such property.” Considering statutory provisions 
quite similar to these, the supreme court of New York, in 
City of Rochester v. Campbell, 123 N. Y., 415, speaking by 
Ruger, J., said: “It can not be supposed that the legisla- 
ture intended to impose an absolute duty to repair upon 
an individual who could not exercise it except. under the 
control of another. That the primary duty rests upon the 
municipality, notwithstanding a duty has also been im- 
posed upon property owners, has been decided in this 
court, and it is inconsistent with this duty and the control 
which the municipality has of the streets to suppose that 
it was-intended to impose a primary duty also upon the 
property owners. The two obligations are inconsistent 
with each other and can lead only to confusion and delay 
in the performance of a public service. The existence of 
an absolute power of control in one party, and an impera- 
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tive obligation to repair in another is impossible. The ob- 
ligation to repair is necessarily subservient to the other, 
and must be performed or neglected at the will and pleas- 
ute of the party having the right of control. There is no 
divided duty here. The obligation to keep the streets and 
highways in repair rested on the towns. They could al- 
ways perform this: duty through the agency of others, and 
for the purpose of enabling them to do so they could, in 
specific cases, impose its performance on the lot owners, or 
compel them to pay the expense the town was subjected to 
in case it performed the duty, but the paramount obliga- 
tion always rested upon the corporation.” The same 
question was before the supreme court of Wisconsin in 
Toutloff v. City of Green Bay, supra. In the course of the 
opinion, written by Winslow, J., it is said: “Again, the lot 
owner has no choice as to the kind, of repairs. It is very 
evident that the kind of repairs to be made, and the mate- 
rial to be used, are under the control of the street superin- 
tendent. If a lot owner proceeds of his own motion to 
repair, the street superintendent may stop him, compel 
him to change or remove what he has done, and require 
him to repair differently. Surely, if the lot owner must 
repair of his own motion, and owes that duty to every 
passer-by, on pain of damages for injuries, he ought to 
know definitely what he is to do. He can hardly owe a 
definite duty when he has no means of knowing how to 
discharge it.” 

The cases from which we have quoted do not, it is true, 
expressly decide the question we are now considering, but 
they give strong and convincing reasons why it should be 
resolved in favor of the defendant; and the Wisconsin case 
discredits previous decisions (Hiner v. City of Fond du 
Lac, supra, and Woodward v. City of Boscobel, supra) in 
which it was held, or intimated, that a charter provision, 
like that upon which the plaintiff relies, imposed on the 
lot owner a duty to repair without any action on the part 
of the city. It must, of course, be presumed in construing 
the statute, that the legislature did not act blindly or arbi- 
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trarily, but rather that it had a reasonable au..1 practical 
plan for the accomplishnent of its purpose—a scueme 
which, in view of the paramcunt authority of the city over 
its streets and sidewalks at all times, would be capable of 
producing harmony of action and logical results. Munici- 
pal corporations in this state owe to the public the duty of 
keeping their streets and sidewalks safe and fit for us 
(Daris v. City of Omaha, 47 Nebr., 836; City of Lincoln v. 
O’Brien, 56 Nebr., 761) ; and, if they would take advantage 
of a statute enacted for the purpose of enabling them to 
transfer this burden to individual property owners, it is 
but just and right that they should be required to exercise 
their superior authority in determining the necessity for 
making repairs and to give notice of their determination. 
It would be strange legislation, indeed, which would not 
permit a city to charge the owner of property abutting on 
the-street with the trifling expense of repairing a sidewalk, 
unless due notice to repair had been first given, but which 
would, without such notice, permit it to recover all the 
damages which it had suffered in consequence of the fail- 
ure to repair. 

The district court, in our opinion, reached a right con- 
clusion and ils judginent is therefore 


AFFIRMED. 
Hoicoms, J. . 


I concur in the judgment of affirmance. 


Grorce B. Darr vy. Iba C. BERQUIST. 
FILED FEBRUARY 6, 1902. No. 10,881. 


J. Petition: GrNeraAL Dewurrer: Error ProcepurE: FarLure or 
DEFENDANT TO APPEAR. Wheu a general demurrer to a petition 
has been sustained, and a review of the ruling thereon sought 
by error proceedings, and the party interposing the demurrer 
fails to appear in this court or point out the defects in the 
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petition relied on to sustain the demurrer, a searching examina- 
tion and critical analysis will not be made in order to find a 
defect in the petition rendering it vulnerable to such demurrer. 


2. Tax Sale: GENERAL REVENUE: CERTIFICATE. A sale of real estate 
for delinquent taxes for general revenue purposes, made by a 
county treasurer, and the issuance of a tax-sale certificate 
therefor, raises a legal presumption that such taxes have been 


regularly and legally levied and assessed and@ the sale made in 
the manner provided by law. 


3. Petition. Petition in the case at bar, examined and keld to state 
a cause of action. 


Error from the district court, for Dawson county. 
Tried below before SULLIVAN, J. Ieversed. | 


Henry D. Rhea, for plaintiff in error. 
Warrington & Stewart, contra. 


Hotcome,, J. 


In an action begun in the lower court, a petition was 
filed with the object and for the purpose of foreclosing cer- 
tain liens for delinquent taxes levied on real estate, which, 
it was claimed, the plaintiff had acquired by virtue of the 
purchase of such real estate at tax sale made by the county 
treasurer in pursuance of law, and the issuance by the 
treasurer to the plaintiff of tax-sale certificates therefor. 
To the petition there was filed a general demurrer by the 
defendant, which on consideration was sustained by the 
trial court; and the plaintiff electing to stand on his peti- 
tion, judgment was entered against him dismissing his 
action and for costs. 

To obtain areversal of the judgment, plaintiff prosecutes 
error. While we have a brief filed by counsel for plaintiff 
in error, the defendant in error has defaulted, having made 
no appearance in this court, nor are we in any way ad- 
vised as to the grounds relied on to support defendant’s 
contention that the petition is defective, and vulnerable to 
a general demurrer. We regard it as the duty of the de- 
fendant in error to follow the case to this court, and point 


VOL. 63] JANUARY TERM, 1902. 715 


Darr v. Berquist, 


out to it the defects in the petition relied on to sustain the 
demurrer, and, in the absence of any effort to aid us in 
that respect, we are not disposed to make a searching ex- 
amination or critical analysis of the petition in order to 
find defects therein to defeat a party’s right’to recover on 
what appears on the surface to be a meritorious cause of 
action, and all of which is admitted to be true by the de- 
murrer. As the cause is submitted to us, and the record 
being in the state in which ‘we find this one, we will only 
make a reasonable examination of the petition and if there- 
from it appears to state a cause of action, the judgment 
will be reversed and remanded for further proceedings. 
The petition of the plaintiff for a foreclosure of his tax 
liens alleges: (@) That the plaintiff purchased from the 
county treasurer at public tax sale the different tracts or 
parcels of land described therein, six in number, and that 
the lands were sold by the county treasurer for taxes duly 
levied and assessed and which at the time of the purchase 
were due, delinquent, and unpaid. (6) That there is due 
the plaintiff from the defendant the amount of taxes paid 
by him at said public sale for the real estate described, and 
that the treasurer then and there delivered to the plaintiff 
tax certificates (giving the numbers thereof). for the sale 
of said lands, in due form of law, and that said sale was 
conducted as prescribed by law. (¢) That the plaintiff 
paid subsequent taxes, giving the amounts and dates 
thereof, and the total amount of all taxes paid for which a 
lien was claimed. (d) That the plaintiff had given notice 
as required by law of the expiration of the time for redemp- 
tion. (¢) That the defendant claims to be the owner of 
the real estate, but her ownership and interest, it is alleged, 
is subject to plaiutiff’s lien under said tax sales. (f) That 
no proceeding, at law or in equity, had been begun to re- 
cover the said taxes or any part thereof, nor had said taxes 
or any part thereof been paid, nor had said real estate 
been redeemed. (gq) It is then stated in the petition what. 
is denominated six different causes of action, in each para- 
graph of which is stated the amount due on one tax-sale 
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certificate, with the intcrest due thereon and the dates 
thereof, and also the amount of subsequent taxes, with the 
years for which paid and the ainount of interest claimed 
to be due thereon. 

It. is evident tuat the pleader in stating what is called a 
est, second, and to a sixth eavse of action, which are in as 
many different nuinbered anes tphs, is attempting to_ 
plead the amount paid for e tax-sale certificate evidenc- 
ing Uie sum paid fer each of ? the different tracts of land 
when sold fer eneannt taxes and the subsequent taxes 
he had paid the:son. Then follows a vrayer for an ac- 
countipg aid that the cuin fourd due may Le decreed to be 
a lien on the properiy, whieh it is prayed may be ordered 
sold in satisfaction thereof, end for general equitable re- 
lief. The petition, although quite indednite and inartist- 
ically drawn, states, in our jucsment, a cause of action, 
and entitles the plaintiZt to sone relief. The office of a 
gel eval demurzer is net to maxe a petition more definite 
and certain, but gees to the question of whether any cause 
of action is Staied, cr whether the plainctisf is entitied to 
any reLef, a op vu aeCalluin, 1 Nevr., 182; George v. 

EAs 33 Neor., Go4. 

Tue plaintii’ bas pleaded that he became the purchaser 
of the ror) estate, ceseriping it, for delinqueiit taxes, at a 
public sie made Ly the county treasurer in the manner 
provided by law on account of such delinquent taxes, and 
that he received therefor and as evidence thereof certifi- 
cates of suc sales, signed by the county treasurer selling 
such real es tate The tax-sale certificates are prima facic 
evidence that the statutes in reference to the levy and as- 
sessnients of the taxes, and the sale for their non-payment, 
have been complied with. - Compiled Statutes, 1601, ch. 
TT, Gee. 1165 Leaviié ce. BELTS 55 Nebr., 57; Darr v. Wisner, 
63 Nebr., 305. 

Therefore, when the plaintiff pleads the sale of the land 
for delinquent taxes, end the issuance of a tax certificate, 
the legal presuiaption follews that preceding that act 
there had heen a valid assessment and levy of such taxes, 
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and a sale of the real estate on which assessed, as provided 
by law. The ainount paid by the pleintiff ‘for the real 
estate so sold, as well as the subsequont taxes paid thereon, 
is stated with sufficient certainty to show there is some- 
thing due him on account ow and for which he is en- 
titled to some relief. 

The ruling on the demurrer is reversed and the cause re- 
manded for further prececdings. 


REVERSED AND REMANDED. 


Horace WILLIAMS, APPELLED, V. ELMIRA TAYLOR, A?- 
PELLANT. 


Firrep Fepruary 6, 1902. No. 11,146. 


1, Judicial Sale: APPRAISEMENT: CHALLENGE FoR FRAUD. An ap- 
praisement duly made of real estate for the purposes of a 
judicial sale, can not be successfully attacked solely on the 
ground that the property has been appraised too low. To make 
the low valuaticn a successful ground of attack on the ap- 
praisement, it must be challenged for fraud. Brown v. Fitz- 
patrick, 56 Nebr., 63. 


: Equirarir PowErs: New Sate: Two-Tuinns oF APPRAISED 
VALUE. A district court, in the exercise of its equitable powers, 
has authority to set aside a sale of real estate made in fore- 
closure procesdings, and direct a new one, if the property has 
been sold for a sum manifestly inadequate, notwithstanding it 
was sold for more than two-thirds of its appraised value. 


3. Appraisement: MisTAKE AS TO VALUE. <An order of confirmation 
will not be set aside solely on the ground that the appraisers 
of the real estate sold were mistaken as to its value. 


ArrpAL from the distriet court for Lancaster county. 
Heard below before Rost, J. Affirmed. 


George A. Adams, for xppellant. 


Stephen L. Getsthardt, contra. 
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Objection to confirmation is made on the ground “that 
the appraisement is so obviously below the actual value 
of said property that it is fraudulent within itself, and so 
appears at first blush.” The property was appraised at 
the sum of $3,250, and it is contended by those objecting 
that it is worth $3,800 to $4,000. We do noi think this dis- 
parity so great as in itself to raise a presumption of fraud. 
No claim of fraud is made, save only that which may prop- 
erly be inferred from the difference in value of the prop- 
erty as fixed by the appraisers and the evidence in support 
of the objection to the confirmation. In Brown v. Iitz- 
patrick, 56 Nebr., 61, it is held: “An appraisement duly 
made of real estate for the purposes of a judicial sale can 
not be successfully attacked solely on the ground that the 
property has been appraised too low. ‘To make the low 
valuation a successful ground of attack on the appraise- 
ment it must be challenged for fraud.” ‘The trial court 
has approved the sale as being for a fair and equitable 
price, and it having, in the exercise of its equitable powers, 
the authority to set aside the sale and direct a new one if 
the property had been sold for a sum manifestly inade- 
quate and disproportionate to its true value, notwithstand- 
ing it was sold for more than two-thirds of the appraised 
value, and not having done so, we are not in a position to 
say its action was erroneous. Un the authority of Cole v. 
Willard, 62 Nebr., 839, and the authorities therein cited, 
we should, and therefore do, affirm the order of confirma- 
tion appealed from. : 
AFFIRMED. 
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Ep. J. RAYMOND V. SCHRIEVER BROTHERS. 
Firep FrErRuary 6, 1902. No. 11,147. 


1. Fraud: Acrion: RELIEF: RigHt or ACTION ACCRUES ON CoN- 
STRUCTIVE Discovery. An action for relief on the ground of 
fraud, may be commenced at any time within four years after 
a discovery of the facts constituting the fraud, or of facts suffi- 
cient to put a person of ordinary intelligence and prudence 
on inquiry which, if pursued, would lead to such discovery. 
Parker v. Kuhn, 21 Nebr., 413. 


2. 


SraTuTeE oF LimrraTions. The lapse of four years after 
the discovery of the alleged frauds, or of such facts as were 
sufficient to demand such investigation by plaintiff as would 
have disclosed the alleged frauds, bars an action brought for 
relief upon the ground of such fraud. Horbach v. Marsh, 37 
Nebr., 22. 


Oprorrunity To Discover. The mere fact that a party 
defrauded has the opportunity or power to investigate and dis- 
cover the fraud without any facts or clue thereto which would 
cause an ordinarily intelligent and prudent man to make an ex- 
amination which, if followed up, would disclose such fraud, 
will not set the statute to running. 


4. Petition: Evrpence. Petition and the evidence in support thereof, 
held sufficient to establish plaintiif’s cause of action and to 
sustain the judgment rendered in the action. 


Error from the district court for Dakota county. Tried 
below before Evans, J. Affirmed. 


Mell C. Jay, for plaintiff. in error. 
William P. Warner and M. C. Beck, contra. 


Horcome, J. 


From a judgment adverse to the defendant below, he 
prosecutes error to secure a reversal thereof. The action 
is grounded on an alleged false and fraudulent entry in 
the books of account of the plaintiffs by defendant, while 
in their employ as a clerk and bookkeeper, whereby he ob- 
tained payment to himself of $54 more than was his due. 
The petition alleges, in substance, that the defendant while 
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in the employ of the plaintiffs as drug-clerk, and having 
full control of said drug-store and the books of account 
pertaining to the business, including his own account, on 
the 7th day of October, 1890, fraudulently, and for the 
purpose of defrauding the plaintiffs, made an entry in said 
’ beoks of account, crediting himself with $354 more than 
(here was due him, and that afterwards, in the vear 1892, 
the plaintiffs, having full confidence in the correctness of 
the account, paid the amount shown to be due by said ac- 
count to the defendant, and including the $54 so fraudu- 
‘lently and falsely entered and charged; that the false entry 
was not discovered and could not have been discovered 
by the exercise of reasonable diligence, until about the 
time the action was brought, in 1898; and prayed judgment 
for said amount, with interest. The answer admitted the 
employment; otherwise it was a general denial, with a 
plea of the statute of limitations, and a denial of the suffi- 
ciency of the petition. 

The evidence introduced on behalf of plaintiffs, sup- 
ported the allegations of the petition. The defendant of- 
fered no evidence in support of his answer, relying on the 
insufficiency of the petition and the evidence in support 
thereof, to sustain a finding and judgment against him. 
The real bone of contention is whether, under the allega- 
tions of the petition, the action must be taken and held to 
be barred by the statute of limitations; it being contended 
by the defendant that, if the plaintiffs had no actual 
knowledge of the false entry, they, because of their posses- 
sion of the bocks of account, and the right of examination 
and investigaticn of their ccrrectuess and truthfulness, 
must be held chargeable with knowledge of their contents 
from the time of final settlement with the defendant, in 
1882, and that the statute of limitations would begin to 
run from that time and bar a recovery in four years there- 
after. The rule relative to the question, as settled in this 
jurisdiction, is: “An action for relief on the ground of 
fraud inay be commenced at any time within four years 
after a discovery of the facts constituting the fraud, or of 
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facts sufficient to put a person of ordinary intelligence and 
prudence on inquiry which, if pursued, would lead to such 
discovery.” J’arker v. Kuhn, 21 Nebr., 418; Hellman v. 
Danis, 24 Nebr., 793; Wright v. Davis, 28 Nebr., 479; Hor- 
bach v. Marsh, 37 Nebr., 22; Gerner v. Mosher, 58 Nebr., 
135. 

It is quite apparent that from the time of the payment 
to the defendant in final settlement of his account, the 
plaintiffs were in possession and control of the books of 
account, and had the opportunity at all times to examine 
the defendant’s account as to its correctness and to dis- 
cover the alleged fraud, and that they did not do so until 
some six years thereafter, and, if this fact alone brings 
them within the scope and purview of the rule as to know!l- 
edge of facts sufticient to put an ordinarily intelligent and 
prudent man on inquiry, then the action is barred, and no 
recovery can be had. 

The relations between the parties at the time were those 
of confidence and trust, and the fiduciary capacity of the 
defendant while in plaintiffs’ employ evidenced perfect. 
confidence in his ability and integrity on their part. That 
they had no actual knowledge of any fact which would lead 
them, as men of ordinary prudence, to believe or suspect 
that the defendant had kept his account with them other- 
wise than straight and correct, we have no reason to doubt 
from what is before us. 

The test is not whether the defrauded party has the op- 
portunity or power to discover the fraud, but whether he 
was in possession of such facts as were sufficient to de- 
mand an investigation, which, if pursued, would have dis- 
closed the fraud. In Horbach v. Marsh, 37 Nebr., 22, the 
rule is thus stated in- the svHabus: “The lapse of four 
years after the discovery of the alleged frauds, or of such 
facts as were sufficient to demand such investigation by 
plaintiff as would have disclosed the alleged frauds, bars 
an action brought for relief upon the ground of such 
fraud.” In Gerner v. Mosher, 58 Nebr., 135, it is said in 
the opinion of the court: “In Gillespie v. Cooper it was 

50 . 


722 NEBRASKA REPORTS. [ VOL: 63 
Raymond v. Schriever. 


also said that the party defrauded must be diligent in 
making inquiry; that means of knowledge are equivalent 
to knowledge. But it was stated in the same connection 
that a clue to the facts, which if followed up diligently 
would lead to a discovery, is in law equivalent to a discov- 
ery. None of the cases holds, nor are we aware of any case 
elsewhere which holds, that a man must be so keenly on the 
scent of efforts to defraud him that, without knowledge of 
any fact which would lead a prudent man to suspect that 
he had been defrauded, he is bound to make investigations 
which he is not obliged to make for other purposes, merely 
because it is in his power to make such investigations. 
There was some proof introduced and some tendered tend: 
ing to show that Mr. Gerner, considering that he was a 
stockholder only and not a director, took quite a keen in- 
terest in the affairs of this bank, and was somewhat active 
concerning the same. But giving such evidence its utmost 
effect, it could have been no more than a question for the 
jury whether or not he thereby became apprised of any 
fact which imposed upon him the active duty of resort to 
the examination of the books. Certainly, in the absence of 
all grounds of suspicion, he can not be held, as a matter of 
law, to have been compelled to make such examination.” 
The defendant, under the allegations of the petition 
which are supported by the proofs, frandulently and know- 
ingly made a false entry in the books of account for his per- 
sonal advantage and profit. He in no way by proof seeks 
to deny it or explain it away. The item is concealed among 
a mass of others, and is undiscoverable except upon a crit- 
ical examination of his accounts and the many items com- 
posing the same. He had the confidence of his employers, 
who had no reason to suspect the account was incorrect, 
and no knowledge of any fact which would put a reason- 
ably prudent man on inquiry. How, then, can it be said 
that the statute has run and the cause of action is barred? 
Yor the sake of illustration, suppose the :raud had been 
committed by making false entries in the general merchan- 
(lise accounts of the firm for whom he was employed by en- 
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tering thereon items of moneys paid out in greater amounts 
than was actually paid, the defendant retaining the excess, 
could it be successfully urged, after the lapse of four years 
from the time it was in the power of the plaintiffs to have 
discovered the fraud, the action would be barred, notwith- 
standing they had no knowledge of any fact nor any clue 
leading to information which if followed up would have 
disclosed that they were being defrauded? It seéms to us 
not, and yet in principle the supposed case is analogous to 
the real one. ; 

We conclude, therefore, that the petition states a cause 
of action, and, the proof sustaining the same, the judg- 
ment of the district court should be, and accordingly is, 


AFFIRMED. 


* James LEO y. STATE OF NEBRASKA. 
Firep FEBRUARY 6, 1902. No. 12,378. 7 


1, Trial Judge: EXAMINATION OF WITNESS: ABUSE OF DISCRETION. 
While it is the Tight of a trial judge to interrogate witnesses 
when essential to the administration of justice, yet the prac- 
tice of so doing, except when absolutely necessary, should be 
discouraged. The common-law rule conferring arbitrary power 
upon trial judges, has been so far modified by the Code as to 
greatly limit this power, and, in case of its abuse, a reviewing 
court would not hesitate to give a new trial to the injured 
party. Fager v. State, 22 Nebr., 332. 


tw 


: Held, As disclosed by the record, there was 
an abuse of discretion by the trial court in interrogating dif- 
ferent witnesses, during the trial of the cause, which was preju- 
dicial to the rights of the defendant. 


3. Misconduct of Prosecutor. While a police officer was on the wit- 
ness stand in behalf of the prosecution, the assistant prosecutor, 
after an objection to a question propounded to the witness, 
stated: “I want to show that he [the witness] has known him 
[the accused] a long time, and had him under observation for 
other jobs”; and also, on the cross-examination of the accused, 
who testified as a witness in his own behalf, asked him: “Have 
you ever been arrested before?” “Have you ever been con- 
yicted of a crime?” “Isn’t it a fact, Mr. Leo, that you bave 
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served time in the penitentiary in the state of Nebraska?” 
“Have you ever been convicted of a crime, and sent to the 
state penitentiary at Lincoln as a punishment for that crime?” 
“And you never at any time were convicted of a felony and 
sent to the state penitentiary of the state of Nebraska at Lin- 
coln?”—there being no competent evidence of any prior con- 
viction of a felony. Held, Such action unwarranted, and preju- 
dicial to the defendant’s substantial rights, for which a new 
trial should be granted. 


Error from the district court for Douglas county. 
Tried below before Baker, J. Reversed. 


Jefferis & Howell, for plaintiff in error. 


Frank N. Prout, Attorney General, and Norris Brown, 
Deputy, for the state. 


Houcoms, J. 


A careful perusal of the record of the prosecution of the 
plaintiff in error (defendant below) leads to the conclusion 
that the judgment of conviction ought not to be permitted 
to stand, and this altogether without regard to the merits 
of the question of guilt or innocence of the accused. To 
affirm the judgment does violence to well-settled and rec- 
ognized rules of practice and procedure in criminal prose- 
cutions, and establishes a precedent that would be in vio- 
lation of our conception of the rights of every individual 
charged with crime, and of safeguards thrown round him 
in a prosecution for the commission of such crime. The de- 
fendant is charged with robbery from the person, by put- 
ting in fear and intimidating the person robbed. The of- 
fense for which he is prosecuted, is commonly called a 
“hold-up”; that is, by threats and the use of deadly weap- 
ons money was charged to have been taken from the cash 
drawer of a saloon in Omaha from and in the presence of 
‘the proprietor. Two others, patrons of the saloon, were 
also in the room at the time of the robbery. Tlie defense 
interposed was an alibi. No person identified the accused, 
save the prosecuting witness, the proprietor of the saloon 
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to whom the accused was a, stranger prior to the trans- - 
-action, but who, after the arrest, was identified by the 
witness as one of three parties engaged in the robbery. The 
two other witnesses prescnt were unable to identify him as 
one of the actors. Otherwise, the evidence was circum- 
stantial. The accused took the witness stand in his own 
behalf, denied that he was at the place where the crime 
vecurred, and testified, with others, that he was at a hotel 
in South Omaha, some three or four miles distant. 

Strenuous complaint is made because of the manner in 
which the prosecution at the trial was carried on; it being 
argued and assigned as error that the trial court abused 
its discretion in interrogating the different witnesses dur- 
ing the trial of the cause, and that the assistant prosecut- 
ing attorney was guilty of irregularities and misconduct 
prejudicial to the rights of the defendant, and for the pur- 
pose of unduly influencing the jury against him, by asking 
the accused, while a witness in his own behalf, incompetent 
and prejudicial questions. It is to these two assignments 
of error that we address ourselves. 

In a bill of exceptions containing the evidence and cov- 
ering some 140 pages, on over thirty pages it is disclosed 
that the examination of the different witnesses by counsel 
for the state and defendant was interrupted by the trial 
court for the purpose of permitting the court to interrogate 
the witness regarding the matter under investigation. At 
different times the questions thus asked the witnesses by the 
court were objected to by defendant’s counsel, and, it being 
apparent that the questions were improper, the court sus- 
tained the cvjections to its own questions. Other objec- 
tions were made by defendant’s counsel and overruled. 
The questions in many instances were entirely proper, and 
served only the purpose of bringing out the truth and 
conducing to a clearer understanding of the testimony 
of the witness. Their tendency, in the main, was not vio- 
lative of any of the proprieties which should obtain; was 
not calculated to prejudice the defendant or do other than 
bring about a proper administration of justice. The great 
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number of questions thus asked the different witnesses by 
the court we regard as in itself immaterial if the questions 
were of such character to make them appear to be essen- 
tial to the administration of justice, and disclosed no lean- 
ing on the part of the presiding judge, either in favor of or 
against the defendant. We see no impropriety in a trial 
court interrogating witnesses regarding a fact under in- 
vestigation, when the tendency is only to develop the 
truth, and is calculated in nowise to influence the jury, 
save as the testimony will assist them to arrive at a cor- 
rect conclusion on the questions of fact in issue. Where, 
however, the questions are of such character as to induce 
in the minds of the jury a belief that the court is of the 
opinion the accused is guilty, and the questions are pro- 
pounded for the purpose of fastening guilt on him, such 
procedure would be clearly prejudicial to the substantial 
rights of the defendant, and require a reversal of a judg- 
ment of vonviction, if it should follow. In some few in- 
stances in the record before us the questions asked by the 
court are far more appropriate as coming from a public 
prosecutor and had, we are satisfied, an unfavorable in- 
fluence with the jury against the accused. The discretion 
resting with the trial court to interrogate witnesses, was 
carried to its full limit and beyond, and its abuse of such 
discretion was evidently prejudicial to the rights of the 
defendant, rendering it impossible to say that his guilt 
has been established fairly, and by a jury uninfluenced by 
any consideration. save the force of.the legitimate evidence 
in the cause presented to them for their consideration. 
The subject in hand has been heretofore considered by this 
court in Fager v. State, 22 Nebr., 332, where it is held: 
“While it is the right of a trial judge to interrogate wit- 
nesses when essential to the administration of justice, yet 
the practice of so doing, except when absolutely necessary, 
should be discouraged. The common law rule conferring 
arbitrary power. upon trial judges has been so far modified 
by the Code as to greatly limit this power, and in case of 
its abuse, a reviewing court would not hesitate to give a 


belt 
bo 
= 


VoL. 63] JANUARY TERM, 1902. 
Leo v. State. 


new trial to the injured party.” Says Maxwe.., C. J., 
in a concurring opinion (page 341): “In my view our 
statute has changed the common law so far as to prac- 
tically prohibit the presiding judge from examining the 
witnesses in whole or in part in a criminal case. A trial 
can not be fair and impartial if the judge is permitted, 
either directly or indirectly, to express an opinion upon 
the facts. His opinion necessarily would have great 
weight with the jury, and as he is not permitted di- 
rectly to give his views upon the facts he should not be 
permitted to do so indirectly, either by his conduct or the 
form of questions to witnesses. It may be said that in 
some cases it would be impossible to convict a party, unless 
the judge should bring his influence to bear upon the jury. 
Such an argument, instead of being in favor of the prac- 
tice, is directly opposed to it. Ordinarily, if the facts will 
justify the jury in finding a verdict of guilty, the probabili- 
ties are that they will do so. If the testimony leaves the 
guilt of the accused in doubt he is entitled to the benefit 
of that doubt, and no influence outside of the testimony 
should be brought ts bear upon the jury to induce them to 
overcome such doubt. Otherwise, the accused will be de- 
prived of a constitutional guaranty—a fair trial, and per- 
baps be unjustly convicted.” 

While the opinion expressed by the then chief justice is 
perhaps stronger than is warranted by any sound princi- 
ple of law or rule of practice, or necessary for the proper 
administration of justice, yet it but emphasizes the wis- 
dom and necessity of an abundance of caution on the part 
of every trial judge to refrain from any participation in 
the trial of a criminal case which could be construed as an 
expression of opinion by the court, and thereby unduly 
and unfavorably influencing a jury as triers of the facts 
involved in the controversy. 

The conduct of the assistant prosecuting attorney in the 
trial of the case does not appear to be in conformity with 
law. The result of the acts complained of was prejudicial 
to the defendant, and denied him the fair and unbiased 
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consideration of the legitimate evidence by the jury to 
which he was entitled. The prosecution appears to have 
been conducted on the theory that the accused was a hard 
character, which fact should be considered by the jury in 
determining his guilt of the crime charged. A police offi- 
cer was on the witness stand, and was asked by the prose- 
cution how long he had known the accused. The question 
was objected to. It was then stated by the prosecutor: “TI 
want to show that he [the witness] has known him [the 
accused] a long time and had him under observation for 
other jobs.” Objections and exceptions were taken to the 
statement, and the jury advised by the court to disregard 
the remarks by the prosecuting attorney as to what he 
wanted to prove. While a reasonable effort was made by 
the court to cure the error, we are not sure its evil effect 
was entirely neutralized. The poisoned shaft had sped its 
way, and it is difficult to conceive how the jury could there- 
after have been oblivious of or ignored the fact that the 
accused was a suspicious character, and under police sur- 
veillance, because believed to be engaged in the perpetra- 
tion of “other jobs,” or, in vther words, in the commission 
of different crimes which are constantly occurring in met- 
ropolitan cities where the vicious and criminally inclined 
are wout to congregate. The statement, without reproof 
from the court, was highly prejudicial, and most damaging 
to the character of the defendant, and its insidious influ- 
ences were set in motion in a way wholly unauthorized. A 
mere statement to disregard the remark probably fell short 
of effecting the desired object. The statement of what the 
state wanted to show was, in effect, an offer to prove the 
fact stated, with the means of doing so in the person of 
the police officer then on the witness stand, and in the 
presence of the jury. Can there be any serious doubt in 
the mind of any that, with the scene before the jury as then 
enacted, the statement carried conviction as to the truth 
of the fact offered to be proved? And probably it was true, 
but whether true or not it could have no legitimate bearing 
on the question of the guilt of the defendant of the offense 
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then being investigated. It vationally follows that for the 
remainder of the trial the minds of the jury were poisoned 
regarding the defendant. There was ever before them and 
held up to their view the suggestion that the accused was a 
police suspect, guilty of various crimes, and for that reason 
it was more probable that he was guilty of the one charged. 
In Krum v. State, 19 Nebr., 728, regarding a like ques- 
tion, it is pertinently observed by Maxwetu, C. J.: “In 
St. Louis v. State, 8 Nebr., 405, 411, where an improper 
question was asked and excluded, this court refused 
to reverse the case for that cause alone. A different rule, 
however, may obtain where there is an offer of evidence 
which is clearly incompetent, as that the defendant has 
committed a crime other than that with which he is 
charged. The effect of such an offer can not fail to be 
prejudicial to the accused on the minds of the jury, and 
nothing that the court can say will entirely obliterate the 
effect. Cases are to be tried upon the evidence, and the 
guilt of the accused determined from that alone, and no 
prosecuting officer should be permitted to supply its place 
with prejudice.” Leahy v. State, 31 Nebr., 566, was a 
prosecution where the accused was a witness in his own be- 
half, and -was asked in cross-examination if he had not 
been guilty of attempting to commit a similar crime soon 
after the time of the one he was being tried for, the prose- 
cuting officer, when objection was made, stating that it 
was intended to follow the matter up, anil show that such 
was the case. The witness had been summoned, by which 
it was expected to prove such fact, and in explanation it 
was said on behalf of the state that, in the opinion of the 
prosecutor, he had the right to show such fact. It was 
held that the conduct of the prosecutor was unwarranted 
and prejudicial to the accused. In a civil case (Chicago, 
B. € Q. RB. Co. v. Kellogg, 55 Nebr., 748), after discussing 
the subject as affecting the trial of civil cases, it is said by 
the present chief justice: “We do not, however, wish to be 
understood as holding that a rebuke from the court, or 
even a complete retraction by the offending counsel, is in 
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all cases of this kind a sovereign remedy. If the transgres- 
sion be flagrant—if the offensive remark has stricken deep, 
and is of such a character that neither rebuke nor retrac- 
tion can entirely destroy its sinister influence—a new 
trial should be promptly awarded, regardless of the want 
. of an objection and exception,”’—citing Florence Cotton 
& lron Co. v. Field, 16 So. Rep. [Ala.], 538; Bullard v. 
Boston & M. R., 64 N. H., 27, 10 Am. St. Rep., 367, 27 Am.. 
& Eng. R. Cases, 119; Cleveland Paper Co. v. Banks, 14 
Nebr., 20; Ashland Live Stock Co. v. May, 51 Nebr., 474; 
J'ucker v. Henniker, 41 N. H., 317; Martin v. State, 68 
Miss., 505; Rudulph v. Landwerlen, 92 Ind., 84. 

Were the statements we have been considering the only 
act in the nature of misconduct on the part of the assistant 
prosecutor, regarding which merited criticism can be 
urged, we would hesitate before holding the act so preju- 
dicially erroneous, in view of the court’s direction to the 
jury to disregard it, as to, on that ground alone, call for a 
reversal of the judgment. This statement, made while a 
police officer was on the stand as a witness on behalf of 
the state, appears to be but the beginning of an effort, prob- 
ably unintentional, to unduly influence the jury in an un- 
authorized way. In the cross-examination of the accused 
while a witness for himself, several questions were asked, 
of a series for the most part improper and incompetent, 
and well calculated to lead the jury astray, and to deny 
to the accused the same treatment as a witness, as that 
accorded to all other witnesses. In several questions pro- 
pounded in cross-examination the accused was asked: 
“Have you ever been arrested before?” “Have you ever 
been convicted of a crime?” “Isn’t it a’ fact, Mr. Leo, that 
you have served time in the penitentiary in the state of 
Nebraska?” “Have you ever been convicted of a crime and 
sent to the state penitentiary at Lincoln as a punishment: 
for that crime?” “And you never at any time were con- 
victed of a felony, and sent to the state penitentiary of the 
state of Nebraska, at Lincoln?” Some of these questions 
were answered in the negative and some, on the objections 
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of defendant’s counsel, were unanswered. It does not 
appear, nor have we any reason to believe, that the defend- 
ant had ever before been convicted of a felony, or that the 
questions were asked under the provisions of section 338 
of the Code, providing that a witness may be interrogated 
as to his previous conviction of a felony for the purpose of 
affecting the credibility of such witness. We are war- 
ranted in assuming this, because the prosecution offered 
no competent evidence of that fact. The records showing 
sucu conviction must have been accessible to the state, and, 
when not produced, we can only infer that no such record 
was in existence; and, if that be true, then an unfair ad- 
vantage was taken of the accused by an effort, ostensibly 
for the purpose of laying the foundation for the introduc- 
tion of the record of conviction, to ask many incompetent, 
improper and prejudicial questions which could have no 
other object than to unduly influence the jury to defend- 
ant’s prejudice. The section referred to provides: “A 
witness may be interrogated as to his previous conviction 
of a felony. But no other proof of such conviction is com- 
petent except the record thereof.” The scope and effect of 
this section is to allow the witness to be interrogated as to 
whether he has before been convicted of a felony, calling 
his attention thereto, so that he may make admission 
thereof, or the introduction of the record of such convic- 
tion in evidence. Young Men’s Christian Association v. 
Rawlings, 60 Nebr., 377. It is not contemplated by the 
statute that an accused, when a witness in his own behalf, 
should be treated differently from other witnesses, or that 
the statute should be used as a cover to ask incompetent or 
improper questions, calculated to prejudice the accused 
_ before the jury by whom he is being tried. The questions, 
in the way in which they were put to the defendant, can 
hardly be regarded as for any other purpose than to en- ~ 
gender in the minds of a jury the belief that the accused 
was addicted to criminal acts, and had been guilty of other 
independent and distinct offenses than the one for which 
he was being tried. This could serve no lawful purpose in 
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establishing his guilt of the crime charged, and must, we 
think, be regarded so unwarranted as to amount to pre- 
judicial error. In Hlhiott v. State, 34 Nebr., 48, it is said: 
“Such cross-examination is highly improper and can not 
fail to be prejudicial. A prosecuting officer, in his zeal to 
enforce the law must not forget that he also occupies a 
semi-judicial position, and that his duty requires him to 
resort to no questionable or improper means to secure a 
conviction. * * * The questions quoted and others of 
like kind must have been prejudicial to the accused. Where 
a defendant in a criminal case offers himself as a witness 
on his own behalf, he is subject to the same rules of cross- 
examination as other witnesses, and it is the duty of the 
court to keep the cross-examination within the law.” And 
in Marion v. State, 16 Nebr., 349, it is held: “When in a 
prosecution for murder the defendant on his trial becomes 
a witness in his own behalf, it is incompetent on cross-ex- 
amination, for the purpose of affecting his credibility as a 
witness, to ask him if he had not pleaded guilty to a peuni- 
tentiary offense in another state; the entering of a plea of 
guilty without judgment or sentence nut being a conviction 
within the meaning of section 338 of the Civil Code of 
Nebraska.” In the opinion is found a discussion of the 
meaning of the words “conviction of a felony.” Says the 
supreme court of California: “Equally with the court, the 
district attorney, as the representative of law and justice, 
should be fair and impartial. He should remember that it 
is not his sole duty to convict, and that to use his official 
position to obtain a verdict by illegitimate and unfair 
means is to bring his office and the courts into distrust.” 
People v. Lee Chuck, 78 Cal., 317, 329. In People v. Wells, 
34 Pac. Rep. [Cal.], 1078, the subject is exhaustively 
discussed, and many authorities cited and quoted from, 
establishing the rule that, when an unfair advantage 
is gained over an accused by improper methods of 
practice while conducting the prosecution, it will be 
deemed prejudicial, and a new trial granted. At the close 
of the opinion it is said: “Therefore the credibility of ap- 
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pellant was a most important matter in the case, and 
whatever tended to impair that credibility was material in 
the highest degree; and that the conduct of the prosecuting 
attorney so tended is entirely clear. It is too much the 
habit of prosecuting officers to assume beforehand that a 
defendant is guilty, and then expect to have the established 
rules of evidence twisted, and all the features of a fair trial 
distorted, in order to secure a conviction. If a defendant 
can not be fairly convicted, he should not be convicted at 
all; and to hold otherwise would be to provide ways and 
means for the conviction of the innocent.” See also Peo- 
ple v. Cahoon, 50 N. W. Rep. [Mich.], 384. 

The series of questions asked the accused in the case at 
bar, and statements made by the assistant prosecutor, to 
which we have adverted, were a departure from legal 
methods which should obtain in the prosecution of those 
charged with the commission of felonies, and prejudicial to 
his rights, preventing a fair and impartial trial, such as he 
is lawfully entitled to; and because of which and for the 
reasons first stated, the judgment must be reversed and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED. 


Norr.—The case of Krum v. State, 19 Nebr., 728, 730, cited in the 
foregoing, contains a tender of proof by the district attorney, who 
was also of counsel in the supreme court. Judge MAXWELL’s com- 
ment cited in the foregoing opinion was upon that tender of proof. 
The tender of proof is found on pages 729 and 730 of the nineteenth 
volume of the Nebraska Reports. The purpose of that tender of 
proof, was to prove an escape or flight from justice as a circumstance 
tending to prove guilt. Escape, disguise and similar acts afford, in 
connection with other proof, the basis from which guilt may be in- 
ferred. Wharton, Criminal Evidence, pars. 714, 750; State v. Williams, 
54 Mo., 170; Fanning v. State, 14 Mo., 336. The case of Krum v. State, 
supra, was reversed because the word “any” appeared in place of 
“all” in an instruction. This was probably a mistake in copying due 
to illegible chirography.—REpPoRTER. 
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Luserta J. SOLT BY AL., APPELLEES, V. LEWis C. ANDERSON, 
APPELLANT. * 


FILED FEBRUARY 6, 1902. No. 9,457. 
Commissioner’s opinion,.Department No. 1, 


1. Secundum Allegata et Probata. Recovery must in all cases be 
secundum allegata et probate. 


nw 


. Petition: Reriy: Finpincs. Allegations of a reply are to be con- 
sidered in connection with the petition, and if the whole taken 
together is incormsistent with the findings of the trial court, the 
latter can not be sustained. Paragraph 3 of syllabus to former 
opinion in this case, so far modified. , 


3. Sale of Homestead: ACKNOWLEDGMENT. Where a contract for the 
sale of a family homestead is not acknowledged by the vendors, 
it is not enforceable specifically against them, and, consequently, 
can not, while it remains in that condition, be enforced spe- 
cifically against the other party. 


APPEAL from the district court for Hamilton county. 
Heard below before SepGwick, J. Rehearing of case re- 
ported in 62 Nebr., 1538. Judgment below reversed. 


John M. Day, for appellant. 
Hainer & Smith and D. A. Scorall, contra. 


HASstTtincs, C. 

Rehearing of case which appears in 62 Nebr., 1538. A 
rehearing was asked as to two questions: First, whether 
plaintiff is bound by the allegation in her reply that the 
premises in question were the family homestead, when the 
contract sought to be specifically enforced was made, and 
is to be treated as if it appeared among the allegations of 
her petition in determining whether or not the relief al- 
lowed by the trial court is secundum allegata et probata; 
and, second, whether or not, granting that plaintiff was 
entitled to the decree, the amount is excessive. 

With regard to the first question, the conclusion is 
reached in the original opinion that because, by section 134 
“Rehearing allowed. s—“‘“‘ésSOSOCO*~*~*~*~*~*”™”™”C™ 
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of the Code, the allegations of the reply are to-be deemed 
controverted, therefore plaintiff is not bound by any state- 
ments contained in it, and that this court can not, in pass- 
ing upon the. propriety of the relief which the trial court 
granted plaintiff, assume such statements in the reply to 
be true. On reconsideration, we are constrained to think 
that the allegations of the reply must be included in plain- 
tiff’s allegata. It seems clear that the facts set forth in the 
reply must be considered in connection with those set 
forth in the petition, in determining whether or not the 
pleadings support the decree of the trial court. The fact 
that the statute provides that these statements in the reply 
shall be deemed controverted without further denial, does 
not warrant the court in disregarding the reply in consid- 
ering this question. We have, then, a petition setting forth 
the ownership of this land, the making of the contract with 
the defendant, Anderson, to sell it to him, his failure to 
perform that contract, and the willingness, but no tender 
of performance, on plaintiff’s part. 

The answer of Anderson claims, first, a subsequent oral 
- agreement, accompanying the payment of the second $50, 
that, in case he failed to make subsequent payments, he 
should forfeit the $100 paid and the contract to be at an 
end; that he elected to rescind, and plaintiff accepted the 
rescission, admitted her husband’s failure to deed when 
demand was made, and treated the premises as owner by | 
removing improvements and felling trees. He also alleges 
the sale of the land pending this action upon the prior 
mortgage, and that thereby plaintiff has permitted it to 
become impossible for her to carry out her contract. He 
has some allegations as to judgment liens, but they are too 
indefinite to consider, and, in view of the proof offered as 
to them, the trial court seems to have been entirely right 
in refusing him permission to amend. 

Subsequently the guardian ad litem for the minor de- 
fendants filed his answer and cross-bill, making substan- 
tially the same allegations as the plaintiff, to which Ander- 
son filed the same answer as he had done to plaintiffs 
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petition. The plaintiff, administratrix, filed a reply to 
Anderson’s answer, in which she stated that at and prior 
to the making of the contract of sale, the premises were the 
family homestead of herself and husband, and were so 
occupied as a homestead up to the death of her husband, in 
October, 1894, and that the premises were worth less than 
the sum of $1,500 above the incumbrances; that defendant 
Anderson had permitted the first mortgage to be foreclosed 
and the premises sold, by reason of his own neglect and 
failure to perform his contract and protect the title thereto. 
It seems, from a somewhat careful examination of the 
record, that no proof was offered, and nothing more ever 
said in the trial court, with regard to the homestead-char- 
acter of these premises, beyond the filing of this reply. If, 

‘ however, plaintiff’s case is to depend upon her allegations, 
and her petition and reply are to be construed together, 
they are not sufficient to disclose a binding contract of sale 
on the part of herself and husband. There is no allegation 
that it was acknowledged as required by Compiled Stat- 
utes, chapter 36, section 4. 

It is claimed that the allegations of this reply. are not 
binding upon the minor codefendants. To this it must be 
said that the decree is in favor of the plaintiff, and calls for 
a recovery by her and on behalf of the estate. She is the 
accredited representative of the estate, and her allegations 
must be held to bind it as far as they go. The petition and 
reply, taken together, as above stated, do not disclose a 
valid contract for the sale of these premises. There is 
neither allegation nor proof of any performance of the 
contract, partial or complete, on the part of the vendors. 
There is not even an allegation of tender of perform- 
ance on their part. There is no aider by reason of the 
statements of the answer. The question remains, then, 
whether, in the absence of such performance or tender of 
performance by those not bound, the right of specific per- 
formance accrues to them upon this contract where there 
is no mutuality. The contract is unenforceable as against 
the vendors, so far as any allegations, or for that matter 
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any proof, tendered by either party go to show. Horbach 
v. Tyrrell, 48 Nebr., 514, 517. Of course, the rule that he 
who has made his contract in such form that it can not be 
specifically enforced against him can not specifically en- ~~ 
force it has many exceptions; one of them is that a vendee 
who has not himself signed the contract, and as to whom it 
is voidable under the statute of frauds, may yet specifically 
enforce it. His exemption under the statute, being one 
that must be pleaded, is waived by his commencing action, 
and the right is deemed complete. So a cestui que trust 
’ who may either affirm or disaffirm a contract with his trus- 
tee, may specifically enforce one though it could not be en- 
forced against him. His privilege extends to the remedy. 

In case, however, of a contract to sell a homestead, it 
would seem that the rule which says that where a contract 
was intended to bind both parties, and for any reason one 
of them is not bound, he can not compel specific perform- 
ance by the other should be applied. 3 Pomeroy, ™quity 
Jurisprudence, sec. 1405, note. A minor can no more en- 
force specifically his contract, than it can be specifically 
enforced against him. After he has come of age, and has 
ratified it, no such disability remains. In the case of an 
agreement as to a homestead, not executed in accordance 
with the statute, the institution of an action. would be no 
waiver of the statute’s protection. There would be nothing 
to prevent a dismissal, and a claim of the immunity from 
obligation to go on, at any stage of the proceedings. To 
allow an action for specific performance to proceed under 
such circumstances would be plainly inequitable. 

A somewhat careful search of cases cited by counsel and 
of the text-books and digests on this subject, has failed to 
show us a case where the right to enforce against the 
vendee a contvact for sale of a homestead has been con- 
sidered. The right to enforce it against the seller, when 
not duly executed by both husband and wife, has been 
denied in this state. Larson v. Butts, 22 Nebr., 370; Hyde 
». McConnell, 42 Nebr., 50, semble. In this case, too, the 
right of the administratrix to waive the homestead claim 
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and bring this action, is doubtful. The statute under which 
she is proceeding provides for a decree, “in all cases where 
such deceased person, if living, might be compelled to ex- 
ecute such conveyance.” Compiled Statutes, ch. 23, sec. 
323. Section 335u of the same chapter, giving the rep- 
resentative a right to proceed, refers to this section, and ~ 
the written contract referred to is undoubtedly intended to 
be an enforceable one. We are cited to no authority on 
the part of the administratrix to waive this homestead 
character of the premises in question after the death of the 
husband. As above indicated, it does not seem that merely 
commencing an action would be such a waiver. It would 
seem to require a tender of a duly-executed contract or 
conveyance. That, of course, is no longer possible in this 
case. 

It is with much hesitation that an objection which was 
not made to the lower court, viz., that it appears from the 
record by plaintiff’s allegations that the premises are a 
homestead, that it does not appear that the contract of sale 
was ackuowledged and enforceable against the vendors, 
and therefore it is not shown to be enforceable against the 
vendee, is sustained. It seems, however, firmly established 
that an objection that the pleadings do not sustain the 
judgment or decree may be raised for the first time in this 
court. Hudelson v. First Nat. Bank of Tobias, 51 Nebr., 
557, 568; Kemper v. Renshaw, 58 Nebr., 513. It would seem 

“that while the contract was not enforceable specifically, it 
was not void. There is no public policy against the free 
disposition of the homestead. Probably some amendment 
of pleadings will be necessary, but otherwise we do not see 
why the action may not proceed as one for damages. Possi- 
bly it may be claimed that the decisions of this court, under 
the statute above cited, made the contract in question abso- 
lutely void. In that case it would not support an action 
for damages. That question, however, is not before us 
and is not decided. We are entitled to have the assistance 
of counsel in solving it. If we were not apparently com- 
pelled to hold otherwise in this very case, we would say we 
were entitled to the help of the trial court. 


VoL. 63] JANUARY TERM, 1902. ; 739 


Swift & Co. v. Bleise. 


It is therefore recommended that the judgment of the 
district court be reversed, and the cause remanded for fur- 
ther proceedings. 


-Day and Kirkpatrick, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings. 


REVERSED AND REMANDED. 


Swirr & COMPANY V. EDWARD BLEISE. 
FiLep FEBRUARY 6, 1902. No. 10,691. 
Commissioner’s opinion, Department No. 1. 


1. Corporation: Foreman: ALLEGATION: AUTHORITY: EvipENcE: OB- 
yECTION. Allegation that defendant corporation did certain 
things by its foreman is a sufficient allegation of the latter’s 
authority, as against an objection to all evidence at the trial. 


: FeELLow-SERVANT: NEGLIGENCE. Negligent act of a 
foreman, with general control and authority to employ and dis- 
charge workmen, in ordering a subject workman upon an ele- 
vator, and himself operating the elevator with negligence, to 
the workman’s injury, held, properly regarded by the trial court 
as not the act of a fellow-servant but of a vice-principal. 


3. Instruction: ANSWER: LamMENess. Instruction that defendant’s 
apswer denied lameness of plaintiff, where answer really denied 
that, it was caused by defendant, and by the means alleged, held 
prejudicial error, where there was evidence tending to show a 
previously existing lameness. 


4. Refusal of Instruction: DAMAGE: EvipENcE. Refusal of instruction 
to effect that defendant was not responsible for damage caused 
by want of reasonable care on plaintiff’s part after the alleged 
injury, held erroneous, where evidence had been admitted, with- | 
out objection, tending to show that plaintiff’s condition, ex- : 
pense, and suffering were in part due to his failure to exercise 
reasonable care after the hurt received. 


Error from the district court for Douglas county. Tried 
below before BAKER, J. Reversed. , 
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I. R. Andrews, for plaintiff in error. 
Ed P. Smith and James B. Sheean, contra. 


HASTINGS, C. 


Thirty-seven assignments of error are made in this case. 
Comparatively few of them, however, are urged by counsel, 
and only those will be considered. ‘he first is that the 
petition does not state a cause of action, for the reason that 
it is nowhere alleged that the foreman, Fred Apel, had au- 
thority or control over the plaintiff, or that it was any 
part of his duty to operate the elevator in question. The 
defendant company says that such an allegation was neces- 
sary to disclose a right of action against it. The plaintiff’s 
claim in this action is that he was ordered by the defend- 
ant, through its foreman, Mr. Apel, to place two trucks 
upon the elevator in defendant’s packing house, and to go 
down into the lower part of said building to obtain ma- 
terial for sausages required on the sixth floor, for the pur- 
pose of smoking them; that the elevator man was absent, 
and the foreman instructed plaintiff to place himself and 
the trucks upon the elevator, and that it would be operated 
by the foreman himself; that he did so; that the foreman 
attempted to manage the elevator and lower it, but was 
ignorant of its manner of operation, and incompetent to 
perform such duties, and lowered the elevator so carelessly, 
negligently and recklessly, and with such want of skill that 
it fell to the bottom of the building with such violence 
that plaintiff was thrown against its floor and upon the 
trucks, and sustained injury in the breaking of the knee 
cap of his left leg, injuring the tendons and ligaments con- 
nected with it, and was otherwise bruised; that his injuries 
were caused by the ignorance, carelessness, negligence and 
lack of skill of the foreman, of which plaintiff was not 
previously advised. The answer admits that defendant is 
a corporation; admits that plaintiff was in its service prior 
to August 3, 1894, and, with other employees, accustomed 
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to use the elevator and go up and down with trucks “as di- 
rected” ; that Apel operated the elevator in which the plain- 
tiff was descending ; denies that plaintiff was injured as al- 
leged; denies that the alleged “lameness and stiffness in 
his left knee, as well as his suffering in body and mind, is 
in anywise owing to or the result of any injury received 
by him in going down in said elevator, as set forth in said 
plaintiff’s petition”; and denies generally. 

/ Plaintiff’s allegation was that defendant ordered these 
things to be done, and the admission is that the plaintiff 
was accustomed to use this elevator “as directed.” Ordina- 
rily, it is sufficient to enable one to introduce proof of acts 
done by means of an agent to allege that the principal did 
it. Bank of the Metropolis v. Guttschlick, 14 Pet. [U. S.], 
19; Hoosac Mining & Milling Co. v. Donat, 10 Colo:, 
529; Edison Electric Light Co. v. United States Llectric 

. Lighting Co., 35 Fed. Rep., 184; Burnham v. City of 

Milwaukee, 69 Wis., 379, 34 N. W. Rep., 389; Todd v. 

Minneapolis & St. L. R. Co., 37 Minn., 358, 35 N. W. 

Rep., 5. Of course, the defendant corporation could 

act only by an agent. It would seem that the allegations 

here are sufficient to indicate, at least after a verdict, that 
the several directions which plaintiff is alleged to. have re- 
ceived came from defendant by authority, and that Apel 
had, with defendant’s assent, control of the appliances 
which it is admitted that plaintiff was accustomed to use 

“as directed.’ Assuming, then, that Apel’s authority is 

sufficiently indicated, the question is whether the injury, 

under the circumstances, is simply a result of the acts of a 

fellow servant—a risk which the plaintiff had assumed— 

or of negligence by a vice principal. Undoubtedly the 
simple fact that Apel was foreman would not cause an 
injury arising from his merely assisting in the work, en- 
tirely independent and apart from any exercise of author- 
ity by him, to be imputed to the employer. No decisious 
of this court, nor of any other, have been called to our 
attention which preclude the same person acting at differ- 
ent times in different capacities. He might be foreman at 
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one time, and assistant workman at another, and that all 
on the same day and in the same place, so far as any de- 
cisions cited here are concerned. Counsel for the defend- 
ant is entirely correct in saying that the decisions of this 
court do not hold “that the master is liable for the personal 
act of the foreman, wholly disconnected with his duties of 
supervision.” Liability for the acts of a vice principal is, 
in this state, derived from the authority given him, and, of 
course, can not be separated from an exercise of that au- 
thority. The question here is, whether or not the action 
of Apel in ordering the plaintiff on the elevator with the 
trucks, and in himself undertaking the task of lowering 
him, were so far separate transactions that the latter is. to 
be considered as wholly distinct from the duty of super- 
vision. It would not seem so. If the doctrine of responsi- 
bility for the act of the vice principal is to be derived from 
his authority, it ought to be applied whenever the vice prin- 
cipal’s negligence coincides with an exercise of that au- 
thority. The position of plaintiff is quite different from 
that in which he would have’been if he had at his own 
instance, and without specific direction, entered upon the 
elevator with the trucks, and a fellow-workman, or even 
the foreman himself had simply volunteered to lower the 
elevator. He would have been taking the risk himself. 
Here he was ordered into the elevator with the trucks by 
the foreman, who is conceded to have had the authority, in 
fact, and the right to employ and discharge workmen. His 
refusal would undoubtedly have cost him his place. 
While carrying out this order he was injured, as the jury 
find, by the fault of this foreman. The trial court held that- 
under such circumstances the negligence of the foreman is 
to be deemed the negligence of his employer. In this re- 
spect we are unable to distinguish this case from Crystal 
Ice Co. v. Sherlock, 87 Nebr., 19; Sioua City & P. BR. Co. v. . 
Smith, 22 Nebr., 775; and New Omaha Thomson-Houston 
Electric Light Co. v. Baldwin, 62 Nebr., 180. The negli- 
gent act was not by any means wholly disconnected with 
his duties of supervision. It was the direct result of his 
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exercise of those duties in giving orders to, and directing 
the movements of, plaintiff in connection with his own 
contemporaneous acts. To hold that the sole cause of the 
injury was the bad manipulation of the elevator, is to ig- 
nore a large part of the transaction, and the important 
part, so far as plaintiff’s position is concerned. That 
inanipulation was only a part of the foreman’s authorita- 
tive arrangements. 

There are various errors complained of in the giving and 
refusal of instructions, which must be noted. The first is 
a complaint that the trial court misstated defendant’s 
answer. The statement in paragraph two of the instruc- 
tions is, “defendant denies that the plaintiff was injured 
in the manner and form as stated in his petition, and 

‘denies the alleged lameness of the defendant, and denies 
each and every other allegation.” This instruction given 
on the court’s own motion is in accordance with certain re- 
fusals of instructions asked by the defendant, which will 
be considered later. The defendant complains that it in- 
dicates a’complete denial of any injury to the plaintiff and 

‘ any lameness on his part, whereas the answer is a denial 
that plaintiff was injured as alleged, and a denial “that 
the alleged lameness and stiffness in his left knee as well 
as his suffering in body and mind is in anywise owing to, 

or the result of any injury received by him, while going 
down in said elevator as set forth in said plaintifi’s peti- 
tion.” That this is quite decidedly a different matter from 

a complete denial that any injury was received, or that any 

lameness existed at the time of the trial, must be conceded. 

In some states of the evidence it might be entirely un- 

prejudicial. In this case, however, we find that plaintiff, in 
his brief, concedes “there was some. evidence received, 
which, if the proper issues had been raised by the answer, 
might have entitled the defendant to have submitted to the 
jury the question of the condition of the plaintiff’s knee 
prior to the accident and also whether or not the injury 

was aggravated by his own conduct.” es 

By instruction No. 10 defendant asked the court to 
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charge that it was the plaintiff’s duty to take all reason- 
able care of the injured knee, and that if he failed to take 
such care, and conducted himself in a manner to aggravate 
and enhance the alleged injury, and on account of his fail- 
ure the injury was increased or enhanced, he was not 
entitled to damages which resulted from his failure 
to take such proper and reasonable care. This instruc- 
tion was refused. It has to be admitted that the matter 
sought by the above instruction to be laid before the jury 
was not specifically pleaded. It is claimed on behalf of 
plaintiff, in the first place, that any error in refusing said 
instruction was cured by the general instruction on dam- 
ages given by the court in its No. 5. This instruction was 
as follows: “You are instructed that if you find for the 
plaintiff you will assess the damages to which you believe 
him entitled as shown by the evidence. In so doing you 
should allow him his necessary expenses for treatment of 
his injuries while in the hospital, and reasonable compen- 
sation for his loss of time in consequence of the injuries in- 
flicted upon him, if you find such injuries were inflicted 
upon him through the carelessness, neglect or negligence of 
the defendant, as hereinbefore explained; a just and rea- 
sonable compensation on account of the pain and suffering, 
if any has been shown by the evidence, caused by said 
injuries; and if you find from the evidence that the plain- 
tiff’s injuries are permanent, and that a partial disability 
resulting from these injuries will continue in the future, 
you may allow plaintiff something also on account of such 
’ future disability, taking care that such allowance is just 
and reasonable, and supported by a preponderance of the 
evidence.” : 

This instruction, it will be observed, while very clearly 
stated and placing the proper elements of damages dis- 
tinctly before the jury, contains no exception as to aggra- 
vation by plaintiff’s carelessness, or as to the considera- 
tion of his previous condition. We do not see how this 
instruction No. 5, while admittedly correct in stating the 
positive elements which go to make up the damages in a 
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case of this kind, can be held to take the place of defend- 
ant’s requested instruction as to the negative elements 
which it is admitted the evidence in this.case developed. 


Counsel for plaintiff contends that instruction No. 10 was’ 
not embraced within the issues; that this matter of subse- | 


_quent conduct of plaintiff, and of his previous condition, 
must be specifically pleaded in order to be available by way 


of instruction. Of course, if this is true, the evidence was - 
not admissible under the pleadings, and the failure to sub- _ 


mit it by instructions can not be complained of. Union 
P. R. Co, v. Elliott, 54 Nebr., 299, 305; Chicago, B. & Q. 
R. Co. v. Oyster, 58 Nebr., 1, and Union Stock-Yards Co. 
v. Goodwin, 57 Nebr., 138, are cited to uphold this con- 


tention. All three of these cases are holdings that . 


contributory negligence, as a defense to an action, 
must be alleged. They are not cases holding that 
mere proof in reduction of damages must be based 
upon. a specific allegation; nor do they hold that a 
defendant is not entitled to have the effect of such evidence 
stated to the jury, in the absence of specific allegations. 
Instruction No. 10 asked only that the evidence be con- 
sidered in reduction of damages, and it would seem that 
evidence for that purpose was competent, and an instruc- 
tion submitting such evidence to the jury right and proper, 
without any specific allegation. Such matters are pecul- 
iarly within the knowledge of plaintiff. They are liable 
not to come to defendant’s knowledge until the trial, and, 
if they appear for the first time in the course of it, they are 
proper matters for the jury’s consideration. They would 
seem to be distinctly part of those matters in mitigation of 
the injury, rather than of damages actually arising from it, 
which Greenleaf says may always be shown. 2 Greenleaf 
[Lewis’s ed.], sec 266 ; City of Crete v. Childs, 11 Nebr., 
252; 1 Ency. Pl. & Pr., 827. The defendant would seem to 
have the right to have them submitted in a properly drawn 
instruction for that purpose. This was especially true in 
connection with the version of defendant’s answer which 
was given by the trial court to the jury. The instruction 
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given, with the refusal of the one requested by defendant, 
would indicate that the court’s view was either the one 
now taken by the plaintiff’s counsel, that the matter was 
not in issue, or else one which plaintiff’s brief admits was 
wrong, namely, that there was no evidence to support it. 
It would seem that there was error, and error liable to be 
prejudicial, in the two, taken together. 

‘The other complaints of both instructions given and 
those refused are based upon the defendant’s assumption 
that the injury was the result of Apel’s personal act, and 
not the result of any act of himself as foreman; and, as we 
have not deemed that contention well taken, it is not neceg 
sary to consider them further. 

Complaint is made because of the refusal of the trial 
court to permit defendant to prove that the falling of the 
elevator five floors would have resulted in the breaking of 
its frame. It was objected to as incompetent, and it must 
be said that there is no showing that the witness knew any. 
thing more about that part of the matter than the jurors 
themselves might be presumed to know. Whether opinion 
evidence should be taken on this subject at all was prob- 
ably discretionary with the court, but, at all events, the 
qualification of the witness is not shown to have been such 
that his answers would have been valuable. 

Complaint is made of the misconduct of two of the 
jurors in taking notes of the evidence at the trial. We are 
not prepared to say that this was misconduct, in and of 
itself. It is difficult to conceive how this could have 
happened to any great extent in a public trial without com- 
ing to a diligent defendant’s knowledge, and if it did, of 
course, error would be waived if no objection was taken. 
In some of the states, taking notes by jurors is expressly 
authorized by statute. It does not seem to be necessarily 
prejudicial. It is not claimed that any prejudicial cireum- 
stance beyond the bare fact that two of the jurors took — 
shorthand notes of greater or less extent, is shown. From 
the affidavits of one of the note takers and of other jurors, 
the trial court would have been amply warranted in finding 
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that shorthand notes were taken by Smith and Weinberger, 
but were not read or referred tq in the jury room. This 
would not, in our opinion, call for a reversal of the case. 

The complaint of prejudice on the part of the juror 
Adams, it is not necessary to discuss, as he can not serve 
again on this case. 

For the error in telling the jury that defendant -denied 
the lameness, and in refusing to instruct that defendant 
was not responsible for any additional injury caused by 
plaintiff’s own carelessness and neglect of reasonable sub- 
sequent precautions, the cause should be reversed. 

It is therefore recommended that the cause be reversed 
and remanded for further proceedings. 


Day and KirKpaTRICK, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed, and 
the cause remanded for further proceedings. 


REVERSED AND REMANDED. 


. FRANCES R. WILLIAMS V. FRANK PARKS ET AL. 
FILED FEBRUARY 6, 1902. No. 10,975, 
Commissiener’s opinion, Department No. 1. 


1. Promissory Note: PRoTEST: INSTRUCTION. Instruction sent with a 
note forwarded by one bak to another for the purpose of 
collection, “to protest,” held to mean,'and to have been under- 
stood to mean by the notary, to whose attention it was called, 
that the necessary steps to bind indorsers were to be taken. 


2. Return of Protest. While a prompt return to the sender of a pro- 
test, showimg no notice to an indorser, would have enabled it 
to serve notice in time, having entrusted that duty to notary, 
it was not bound to make examination to see whether it was 
done. He should either have discharged the duty, or called 
attention to the fact that it was not done. 
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3. Notary: Acrion oN Bonp: Liautuity. Giving notice of dishonor 
of protested paper, is, in the absence of contrary instructions, 
an official duty of a notary public, in Nebraska, for neglect of 
which an action is maintainable by the varty injured upon his 
official bond. 


Error from the district court for Lancaster county. 
Tried below before Frost, J. Reversed. 


Morning & Berge, for plaintiff in error. 


Ames & Ames and Wilson & Brown, contra. 


HASTINe6s, ©. 


Plaintiff’s amended petition in this case sets out a note 
for $1,500 made and delivered by one C. J. Hale, in 1889 to 
the Nebraska Wesleyan University, with interest coupons 
attached, for interest at 8 per cent., due July 24, 1894, and 
payable at the State National Bank, of Lincoln, Nebraska; 
that this note was for value, sold and delivered to Miles & 
Thompson, with indorsement as follows: “The Nebraska 

- Wesleyan University, By W. G. Miller, Pres. Bd. Trustees, 
C. A. Atkinson, Secy.”;—and was afterwards sold for 
value, in the ordinary course of business, to the plaintiff, 
with the following guarantee: “We guarantee the pay- 
ment of this note principal and interest at the First Na- 
tional Bank of Davenport, Iowa, as it becomes due without | 
expense to the holder of the note. J. L. Miles. James 
Thompson”; that on July 23, the plaintiff caused the note 
to be sent to the First National Bank of Lincoln for collec- 
tion, with instructions to present and demand payment of 
it, and, in the event of refusal, to properly protest, and give 
notice of the non-payment to the Nebraska Wesleyan Uni- 
versity ; that the defendant Parks was a notary public and 
the defendants Harwood and Hanna, his bondsmen; that 
Parks was an employee of the First National Bank, and on 
July 27, 1894, the note was turned over to him as notary 
public with instructions to present for payment, and, if 
refused, to protest, and give notice to the university, and 
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take such steps as were necessary to hold it liable, all of 
which he undertook to do; that he failed, negligently, to 
give notice to the university, and thereby it was dis- 
charged; that suit was brought against the university in 
February, 1895, upon the note, and it set up the failure to 
give it requisite notice and judgment was rendered in its 
favor; that the maker of the note, C. J. Hale, is and has 
been ever since before its maturity, insolvent and out of 
the jurisdiction; that the guarantors are both dead and 
their estates insolvent; that the university is solvent and 
financially responsible, and, by the failure of Parks to give 
it due notice, plaintiff has suffered damages to the extent of 
$1,500, and interest at 8 per cent. per annum from Novem- 
ber 24, 1891. The defendants admit the making and de- 
livery of the note; admit that it was sent to the First Na- 
tional Bank for collection, but deny that any instructions 
were given with it. They admit that Parks was a notary, 
and the other defendants sureties on his official bond, 
and that the bank turned the note over to him at 
maturity, but deny that it gave him any instructions 
with reference to the notice of non-payment to the uni- 
versity, and deny the allegations of failure. They also 
allege that Parks was an employee of the bank; was ap- 
pointed a notary for the bank’s convenience, that he might 
protest its own paper and such as it had for collection; 
that it procured the sureties to sign his bond; that he 
acted solely for the bank as its clerk and agent, and re- 
ceived no compensation for such services as notary public, 
either from the plaintiff or from the bank; and that as 
agent and employee of the bank, he presented and protested 
the note in due form of law. The reply was a general de- 
nial. The action was tried to the court, which entered a 
general finding for the defendants and a judgment of dis- 
missal and for costs. Plaintiffs filed a motion for new trial 
on the ground that the judgment was not sustained by 
sufficient evidence and that it is contrary to law, which was 
overruled; and the same errors are assigned in this court. 

The facts in the case are either admitted or undisputed. 
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The protest recites that notices were served upon W. G. 
Miller, president, by addressing such notice to him at Uni- 
versity Place, Nebraska, and on C. A. Atkinson, secretary, 
by delivering notice to him personally. Notary’s fees are — 
charged upon the certificate as follows: 


SEPT ODER Geico bia case Med a Wiuere lade ete we $1 00 
- Recording protest ............--..06- 50 
Certificate and seal .............002- 25 
6 notices at 25 cents each............. 1 50-~ 
PORTAGE bo sree Vib os CORR ere woe eS 06 
Total scien, wee wea aaeden $3 31” 


It appears that the note was received from the Commer- 
cial National Bank of Omaha with the following letter, 
which was called to Mr. Park’s attention: 


“OMAHA, NEBRASKA, July 23, 1894. 
“First National Bank, Lincoln: We enclose herewith 
for collection and Cr. Number. 51451 Name. Note & Mtg. 
Due. 7-27 Protest. Yes. Amount 1500 & Int. 
“ALFRED MILLARD, Cashier. 
“Please report by our number. Do not hold collections 
past maturity. 
“First National Bank, Lincoln, Neb. Jul. 24, 1894. Re- 
ceived.” 


The notary returned the note, with his certificate of pro- 
test, to the First National Bank, and it was subsequently 
returned to the Commercial National Bank of Omaha. 
Mr. Parks had charge of the collection department of the 
First National Bank. He does not remember of any other 
notices. The charge for fees was in Mr. Park’s hand-writ- 
ing, and he supposes they were paid. There was a post 
office at University Place at that time. He says he got no 
part of the fees; that the First National Bank procured 
his bond; that protesting paper was a part of his duties as 
manager of the collection department of the bank, and he 
also had charge of the correspondence relating to the col- 
lections. It sufficiently appears, also,‘that the maker of 
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the note, C. J. Hale, was entirely insolvent at the time of 
the protest, and has been ever since. A similar showing 
was made as to the estates of James Thompson and John 
L. Miles. ©. A. Atkinson ceased to be secretary of the 
university in 1891. His signature as secretary to the in- 
dorsement of the note was proved. W. G. Miller was 
shown to have been dead as early as 1893. The university 
has always been solvent. It was discharged from liability 
on this note on the ground of lack of proper notice. It 
seems clear that the notice to the university was insuffi- 
cient. The instructions given were brought to the notary’s 
knowledge, and were to protest the note. Under these in- 
structions, he attempted to give the notices. 

It is claimed that the petition merely alleges damages by 
reason of a failure to follow instructions, and as no in- . 
structions were given, except merely to protest the note, 
there can be no recovery. This ground for supporting the 
judgment can not be sustained. It is entirely true, as 
remarked in 2 Daniel on Negotiable Instruments, section 
929, the term “protest” includes, in a popular sense, all the 
steps necessary to fix the liability of a drawer or indorser 
of negotiable paper. It is so understood currently among 
commercial men, and the meaning is recognized in Wood 
River Bank v. First Nat. Bank of Omaha, 36 Nebr., 744. 
It was also recognized by the defendant Parks as having 
that meaning, and he undertook to follow his instructions 
in that respect. Plainly, that was what was both meant 
and understood by this word in the advice with this note. 

It is next claimed that the Commercial National Bank 
-of Omaha was plaintiff’s agent, and had notice of what had 
been done, and if the notice was imperfect should have sent 
a good one. It is true, the certificate of protest showed 
what was done, but we are unable to find any where in 
this record when that certificate reached the Omaha Bank 
or plaintiff, or when it left Lincoln. That it was in the 
power of plaintiff or his agent to correct this mistake in 
time to charge the university, is neither pleaded nor 
proved. Doubtless, as is abundantly shown by defendants 
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citations, if no notices had been given to any one but the 
Omaha bank and it had been so informed at once, it would 
have been its duty to give notices to the indorsers, and they 
would have been in time. As to Miles, and apparently 
Thompson, this was the course pursued. The note had 
been sent to the First National Bank expressly to charge 
the university. The latter institution was here, and unless 
specific information was given that such notice was not 
served and given in time, so that the Omaha haus could 
serve it, the harm was done. 

It is urged that it is not a part of a notary’s official duty 
to give notice of dishonor of paper intrusted to him. Such 
is the doctrine of commercial law. In the absence of any 
statutory change in the law, he is to be deemed, so far as 
notices are concerned, the mere agent of the holder. 
Swayze v. Britton, 17 Kan., 625. It is to be observed how- 
ever that the Kansas statute differs materially from ours. 
In that state his certificate is evidence of protest only; 
in ours, of notice as well. Code Civil Procedure, sec. 349. 
In that state his authority is to protest paper. In Ne- 
braska his express authority is to give notice, also. Com- 
piled Statutes, ch. 61, sec. 6. He is allowed an official fee, 
which was charged in this ease. Compiled Statutes, ch. 28, 
sec. 19. It seems clear that in this state the giving notice 
of dishonor must be accounted an official duty. It is so 
held under statutes much less distinctly making it so than 
ours. Wheeler v. State, 9 Heisk. [Tenn.], 393; Peabody 
Ins. Co. v. Wilson, 29 W. Va., 528, 548; Tevis v. Randall, 
6 Cal., 632; Hyde v. Planters’ Bank, 17 La. [old series], 
563. If this is to be regarded as an official act of the 
notary, of course, the contention of defendant that he was 
only a subagent can not be sustained. It would seem that 
the bank would be liable for due care only in selecting a 
notary. The remitter, in directing a protest, must be pre- 
sumed to have known that the corporation to which he 
was sending his note could not act as a notary, nor could 
it control the naming of any individual who could. Of 
course, where he is a mere agent of the holder in giving 
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notice, it is possible to hold the bank liable for his act. 
If, however, the act is an official one, it would be absurd 
to so hold. This distinction seems to be made in Allen v. 
Merchants’ Bank, 22 Wend. [N. Y.], 215. In Wood River 
‘Bank v. First Nat. Bank, 36 Nebr., 744, 745, the opposite 
rule is sanctioned by this court. Hyde v. Planters’ Bank, 
supra. 

Finally it is claimed that the indorsement of the uni- 
versity was void ab initio, and no damage resulted. No rea- 
son is given, and we are cited to Life & Fire Ins. Co. v. 
Mecnunic Fire Ins. Co., 7 Wend. [N. Y.], 31,* and Marine 
Bank v. Clements, 3 Bosw. [N. Y.], 600. The latter case 

simply holds that one who takes a note payable to an in- 
surance company, indorsed by its president, must show the 
authority of the president, if his title is questioned. The 
other case can not be found at the place cited. It does not 
seem that the authority of the president and secretary to 
indorse this paper is in issue in this case. An indorsement 
for value by the university in a certain form is alleged and 
denied. The introduction of the evidence showing its form 
was not objected to. It would seem that under the circum- 
stances, authority should be presumed. 4 Thompson, Cor- 
porations, sec. 5757, citing Aiken v. Marine Bank, 16 Wis., 
679; Goodrich v. Reynolds, 31 IL, 490. 

It is recommended that the judgment of the district 
court be reversed and the cause remanded for further pro- 
ceedings. , 


Day and KirKPaTRICK, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings. 


REVERSED AND REMANDED. 


*This was cited as page 131 in the brief.—REPORTER. 
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C. T. BRADBURY, APPELLANT, V. JESSE KINNEY ET AL., 
APPELLEES. 


FILED FEBRUARY 6, 1902. No. 11,034. 
Commissioner’s opinion, Department No. 1. + 


1. Negotiable Mortgage Securities: AGmency. That a purchaser of 
negotiable mortgage securities, which are made payable at the 
office of the loan company negotiating them, knows that the 
loan company solicits payment of them regujarly as they fall 
due, and that it interests itself in the payment of taxes and 
insurance to protect the security, does not make such loan com- 
pany his agent to collect, nor charge him with the moneys so 
obtained, where he has no knowledge ot any claim of authority 
from him or of ownership of the securities, and he retains pos- 
session of them, and places them in the hands of another agent 
with instructions to formally demand payment. 


2. Provision for Payment of Taxes: Necotiapitiry. The incorporat- 
ing into a mortgage of provisions as to payment of taxes which 
would be the mortgagee’s right independent of such provisions, 
does not affect the negotiability of the instruments. 


APPEAL from the district court for Wheeler county. 
Heard below before THoMPpson, J. Reversed. 


Flansburg & Williams and Charles Riley, for appellant. 
A. M. Robbins and 7’. D. Meese, contra. 


HAstines, C. 


In this suit to foreclose a mortgage given to the Dakota 
Mortgage Loan Corporation, and by it indorsed to the 
Globe Investment Company, and by the latter to John 
Stuart & Co. and by Stuart & Co. in turn sold and delivered 
to plaintiff, appellant complains that the fellowing find- 
ings of the trial court are not sustained by evidence: (1), 
That there was an agreement between Stuart & Co. and the 
Globe Investment Company, by which the latter was to 
collect the loan, and that this agreement was fully known 
to plaintiff: (2), That the plaintiff knew of the manner 
of conducting business between Stuart & Co. and the in- 


+ 
oO 
ot 


VOL. 63] JANUARY TERM, 1902. 


Bradbury v. Kinney. 


vestment company; (3), That when this note became due, 
it was placed by plaintiff in the hands of John Stuart & 
Co. for collection; (4), That the interest coupons, and 
finally the principal note, were paid by defendant Belsley 
to the Globe Investment Company at its Kansas City office; 
(5), That the investment company was authorized to col- 
lect the money on behalf of Stuart & Co. and of plaintiff, 
and its payment to the investment company discharged 
the note and mortgage. 

Whether or not the above findings are supported i the 
evidence seems to be the sole question presented in this 
case. It is true that defendant and appellee claims in his 
brief that there is a failure to properly allege the absence 
of previous legal proceedings to collect this debt, and that 
there is a lack of proof on that point, but the allegation in 
the petition seems to be broad enough, in the absence of 
any motion to make it more specific. The trial court, in 
naking its separate findings of law and fact, made no find- 
ing as to the existence of legal proceedings. There is evi- 
‘lence in the record tending to show no previous legal pro- 
ceedings had been taken. Unless the decree can be sup- 
ported upon the findings in the record, it must be reversed. 
The mortgage was negotiated by the Dakota Mortgage 
Loan Corporation. The Globe Investment Company suc- 
ceeded to the loan corporation, and acquired its rights and 
powers. It is not disputed that the mortgage and note 
were indorsed to John Stuart & Co., Limited, of Manches- 
ter, England, and by. the latter company, without further 
“‘ndorsement, sold and delivered to the plaintiff. The first 
-oupon, as it matured, was sold to John Stuart & Co., Lim- 
‘ted. Some of the coupons were then collected through 
plaintiff’s bankers. The last four, and the principal, as it 
became due, were turned over to John Stuart & Co., Lim- 
‘ted, for collection. The mortgage ran to the Dakota Mort- 
xage Loan Corporation, as indicated. It was paid by 
Christ Belsley, who had bought the land, at its maturity, 
by a draft sent to the Globe Investment Company at its 
office in Kansas City. The Globe Investment Company. 
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was organized out of the Dakota Mortgage Loan Corpora- 
tion, and is its successor. Counsel disagree as to the de- 
tails of the transaction, and it has been found necessary to 
read somewhat carefully the entire record in this case. 
The facts which we have been able to find in the record, so 
far as-they seem to bear upon the question of authority of 
the Globe Investment Company to collect this paper, are, in 
substance,-as follows: The Globe Investment Company 
was organized in 1888 for the purpose of negotiating and 
selling farm mortgage securities in the manner so well 
known throughout the west. It absorbed and succeeded to 
the business of the Dakota Mortgage Loan Corporation, 
which had been of the same character. It negotiated loans 
upon security by farm mortgages, and took either a com- 
mission mortgage or a cash commission of ten or fifteen per 
cent. of the amount of the loan, and then sold the principal 
mortgage in the eastern states, or in Great Britain. John 
Stuart & Co.,of Manchester, England, were loan and invest- 
ment brokers, dealing especially in American securities. 
In 1890 they incorporated as John Stuart & Co., Limited, 
and carried on the same business under that style. They 
had begun dealing with the Dakota Mortgage Loan Cor. 
poration in 1886, and the dealing continued without any 
break while both parties changed names. In the course of 
it, ihe Manchester brokers purchased themselves, and took 
on consignment and sold to others, over $1,000,000 worth 
of paper. It was all made payable at the Boston office of 
the investment company, which had been the office of the 
mortgage loan corporation, where the note in question in 
this action was, by its terms, payable. This note and 
mortgage dated February 10, 1888, indorsed to the Globe 
Investment Company, and by it indorsed in blank, was 
consigned through a New York brokerage firm to John 
Stuart & Co., with others, amounting in all to $16,280, par 
value, on September 28,1888. They were to be sold for the 
investment company’s account and a two per cent. com- 
mission allowed to Stuart & Co. This particular mortgage 
was sold to plaintiff on October 12, 1888, for $709.60. The 
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first coupon was then past due, and seems to “have been 
removed before sending the paper across the ocean. The 
plaintiff is a cotton manufacturer, seventy years of age, of 
Ashton-under-Lyne, England. He had no interest in Stuart 
& Co., nor in either of the loan companies. He had bought 
some mortgages of their negotiating, and got some after- 
wards,—seven in all. The first coupon due I*ebruary 1, 
1889, he sold to Stuart & Co. The next four, so far as ap- 
pears, he collected through his bankers. The last four he 
had Stuart & Co. collect, and they charged him one-half of _ 
one per cent. for the service. He says he relied upon Stu- 
art & Co. as his agents; that he did not know their method 
of procedure. January 12,.1893, he turned over to Stuart 
& Co. the last coupon and the principal note for collection, 
and on January 20, 1893, they forwarded it to Kidder, Pea- 
body & Co., of Boston, by whose employee, Mr. Gay, it was 
duly presented at maturity at the office where it was pay- 
able, but the principal note was not paid. It appears that 
Stuart & Co. continued to purchase this paper from the 
investment company in large quantities until 1890, so that 
there was nothing to be remitted to them. When paper 
became due, it was sent back, and taken as so much cash on 
this side, in payment for new paper. In 1890 the credit of 
this kind of paper became impaired, and cash was called 
for, and proved somewhat hard to get. J. & J. Stuart & 
Co., of New York, were the correspondents who were re- 
lied upon to make collections, but it became desirable to 
have some one in Boston to do it, and in 1891, Stuart & Co., 
Limited, began seuding their paper against the investment 
company to Kidder, Peabody & Co., of Boston, for collec- 
tion. Mason, the treasurer of the investment company, 
says this was only shortly before the collapse of the com- 
pany, in September, 1895, but the president, Moore, Smith, 
the manager of John Stuart & Co., Limited, and Gay, of 
Kidder, Peabody & Co., agree that it was years earlier, and 
the Jetters show that it was in 1891, and that Kidder, Pea- 
body & Co. were expressly warned by John Stuart & Co., 
Limited, not to let papers go out of their hands without 
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payment. There was no guaranty with this loan, either 
by the investment company or by John Stuart & Co., Lim- 
ited. The indorsements were without recourse. Mr. 
Bradbury says he knew nothing about the details of the 
management of the investment company’s business. The 
manager of J. Stuart & Co., Limited, R. Heaton Smith, 
says he had some general talk with Mr. Bradbury, and 
explained in a general way in regard to it; but, so far as 
he knows, plaintiff had no particular knowledge. It is 
clear that, while this paper was payable at the office of the 
investment company, the latter was entrusted with none 
of it for collection in the first instance. Some of it was 
later turned over for foreclosure, where it was guaranteed, 
by reason of a contract to do so, and where, like this note, 
it was not guaranteed, by special arrangement with the 
holders. The testimony of the president and treasurer of 
the investment company, and of the manager of the Kansas 
City office was taken. They all agree to the payment by the 
landowner, Belsley. They do not claim any payment by 
themselves to any one. They testify in general terms to 
having authority to collect, but admit that there was no 
express authority, but only such as grew out of “the general 
course of the business.” They say truly that through the 
Kansas City office they collected interest and principal, 
and remitted to the main office at Boston; that they looked 
after taxes; that they attended to renewal of insurance, 
and that at least Stuart & Co., of Manchester, knew of all 
this. The Kansas City office claimed no possession of the 
paper; it collected for remittance to Boston. It appears,- 
as before mentioned, that in some instances the plaintiff 
had, by a special agreement, authorized the investment 
company to foreclose for him. There is a faint claim that 
this note in question here is not negotiable, and, as before 
stated, a still fainter claim to hold this decree by reason of 
an alleged failure to show there have been no legal proceed- 
ings to enforce it; but substantially the defense is- that the 
note has been paid to the payee’s successor under this so 
familiar method of doing business on the part of loan com- 
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panies. There is not really a claim of any other authority. 
The knowledge on the part of plaintiff is shown, against his 
express, if interested, denials, only by the fact of his having 
a nuniber of the investment company’s mortgages, and Mr. 
Smith’s statement that he supposes it was explained to 
plaintiff in a general way. That John Stuart & Co., Lim- 
ited, knew of this “general course of business,” from which 
the authority to act for the owner of the note is claimed, 
seems clear. John Stuart & Co., and Kidder, Peabody & 
Co., were both the authorized agents of plaintiff to collect 
this note when defendants paid it to the investment com- 
pany. If knowledge of an agent at the time he is charged 
with the work is knowledge of the principal, then this 
knowledge on their part must be attributed to the plaintiff. 
It is only in this sense that there can be said to have been 
any agreement between John Stuart & Co. and the invest- 
ment. company by which the loan was to be collected by the 
investment company. It was payable at the company’s 
Boston office. It had represented that it would do all it 
could to have the money there. It was known to Stuart & 
Co. to be making systematic efforts to get the makers to 
give it the money. There is much evidence, as has been 
stated, that plaintiff also knew this. But it is clear that 
neither plaintiff nor John Stuart & Co. regarded these 
efforts as put forth in their behalf. The payers had stipu- 
lated to have their money in the investment company’s 
office at a given time. Plaintiff and his agents hoped to 
find it there. But they made sure that the paper only got 
there in the hands of an agent instructed to let nune of it 
go without payment or special instructions. There is no 
proof in this record that the investment company ever 
represented in terms that it was still owner of the paper. 
It is true that its officers and agents do not seem to have 
gone out of their way to say it was sold. Their letters seem 
designed to evade that point. But the doctrine that an in- 
dorsee of negotiable paper is bound to take measures to 
prevent the maker or his grantee from paying it to the 
original owner or to a prior indorsee, without an inquiry 
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28 to where it is or who is claiming it, would hardly com- 
mend itself to general acceptance. 

What duty did plaintiff, as purchaser of the note and 
mortgage, owe to the owner of the land on which it was 
secured? Evidently, he must not lend himself, even si- 
lently, to any known imposition. If he learns that the in- 
vestment company is claiming to represent him in any 
way, and keeps silent, he will not be permitted afterwards 
to claim anything inconsistent with such action. But he 
is under no obligation to take measures in advance to 
prevent such a result. It may be that an assignee of real 
estate securities should be required to recurd his assign- 
ments in the county where the land lies or hold them sub- 
ject to any payment toa prior holder; but no such require- 
ment has been enacted in this state. 

The trial court has found that this course of buidtnena 
between John Stuart & Co. and the investment company, 
was known to plaintiff, and that he knew that the Globe 
Investment Company was expected to collect this loan as 
it matured. It can not be said that this finding is unsup- 
ported by evidence, though plaintiff denies it, and the evi- 
dence is not strong. It comes, however, from Smith, the 
manager of Stuart & Co. This finding does not go so far 
as to say, however, that such collection by the Globe Com- 
pany was on behalf of plaintiff or Stuart & Co. The find- 
ing that Stuart & Co. held the note for collection when it 
matured, and was paid, is admitted to be true, but it is also 
true that they were holding it adversely to the investment 
company, and were sending a special employee of Kidder, 
Peabody & Co. with it to demand the money at that com- 
pany’s office, where it was payable. The finding in the 
record that the Globe Investment Company regularly sent 
notices to mortgagors, and especially to Christ Belsley, of 
the maturity of payments, and that the principal of this 
mortgage became due February 1, 1893, is also true. That 
on February 1, 1893, the $724 was sent by Belsley to the 
Globe Company in accordance with its request is unques- 
tionable. That the money was at once forwarded to Bos- 
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ton, as the trial court finds, does not appear, but it was at 
once reported, and may be presumed to have been ac- 
counted for. 

The next finding is “that under and by virtue of the 
arrangements made between the Globe Investment Com- 
pany and John Stuart & Co., Limited, the said Globe In- 
vestment Company was fully authorized to collect said 
money on behalf of the said John Stuart & Co., and the 
plaintiff herein.” This is the trial court’s inference from 
the previous findings, and rests upon no direct testimony, 
and unless it is the proper legal inference from the pre- 
viously found facts, it is not supported, and without it the 
further finding that the payment to the Globe Company 
discharged the mortgage and the decree canceling it, can 
not be sustained. In Phenix Ins: Co. v. Walter, 51 Nebr., 
182, and the two'similar cases following that, this court 
holds that possession of the negotiable instrument is not 
indispensable to authority to collect, where it appeared 
that the paper had never been presented for payment at the 
place named, and where plaintiff had relied upon the firm 
of brokers at Hartford, through whom it got the paper, and 
upon the loan company at Red Cloud, to get its money for 
it, and knew they were attempting to get it for them; 
and held that if they did get it, plaintiff could 
not get it again. In those cases the course of busi- 
ness was the same as here, except that the paper was 
not presented for payment, but was placed in the 
hands of the loan brokers, or they were requested to 
look after it, and they trusted the entire matter of 
the collection to the loan company. In the. present case . 
the paper was placed in the hands of an independent col- 
lector, who had instructions to give it up to the Globe Com- 
pany only on payment, and to make demand for it at ma- 
turity at the-company’s office. It is to be noted that by the 
terms of the loan it was the borrower’s duty to get this 
money to Boston. It was the borrower’s duty to pay taxes. 
The borrower was under obligation to maintain insurance. 
When the loan company, in selling the paper, undertook to 
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look after these things without charge to the purchaser, as 
they say in their literature they did, did that constitute 
them agents for the purchaser? Did the latter thereby 
relieve the borrower or his grantee of any part of this ob- 
ligation? It is hard to see how any amount of mere knowl- 
edge on the purchaser’s part that the loan company was 
systematically trying to get the borrowers to discharge 
their duty to pay taxes and insurance and get the payments 
to the Boston office, would make the company the purchas- 
er’s agent. Of course, if this was at the desire and instance 
of the holder of the paper, and substantially at his request, 
as in the Walter Case, above cited, another question would 
arise. ‘Ihe fact that the holder had actively interested 
himself in procuring the performance of the borrower’s 
’ duties would, no doubt, make him liable for the acts of 
those through whom he interfered. But mere knowledge 
of such interference or of intended interference on the part 
of the loan company in obtaining the performance of the 
borrower’s duty, either with a view to maintain its own 
credit or for other motives of its own, without knowledge 
on the part of the holder of the paper of any imposition 
having been practiced or intended to be practiced in his 
name, would not bind him. On this record the finding that 
this money was collected on behalf of John Stuart & Co. 
and of the plaintiff can not be sustained. 

Appellee suggests that the instruments in question here 
are not negotiable. This question seems not to have been 
raised in any form, or in any way acted upon by the lower 
court, and it is not mentioned in appellant’s brief. The 
claim made for appellee is that the provision of the mort- 
gage that the holder may pay taxes, and have a lien for 
their repayment with ten per cent. per annum interest, 
renders the amount due uncertain, and the instrument, 
therefore, non-negotiable. It would seem that this stipula- 
tion added nothing to the rights of the holder, and should 
be treated as mere surplusage. Wilson v. Campbell, 68 N. 
W. Rep. [Mich.], 278. The case cited holds that no duty 
to place an assignment of record or otherwise notify a 
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mortgagor of the purchase of his obligation rests upon the 
buyer. The strongest circumstance shown in this case 
. against the plaintiff is the fact that no assignments were 
even executed. This certainly shows a strong degree of 
confidence in the investment company. It, however, was 
not, as above suggested, and as the last case cited shows, a 
violation of any duty to defendants. 

It is claimed that the last coupon for interest on this 
note was paid at the same time as the principal, and, as 
this interest was paid to and accepted by the plaintiff, the 
entire transaction was ratified. It is not true that this was 
with knowledge of the entire payment, as counsel claims. 
The coupon was paid, shortly after it fell due, to Kidder, 
Peabody & Co., by the investment company. But plaintiff 
says he had no knowledge of the payment of the principal 
until November, 1895, when he learned it from Stuart & 
Co., Limited, who got their information from the receiver. 
There is nothing to indicate that this is not true. The ac- 
ceptance of this interest payment through his acknowl- 
edged agent would be no ratification of a transaction of 
which he remained in ignorance. 

It is therefore recommended that the decree of the trial 
court be reversed, and the cause remanded, with instruc- 
tions to enter a decree for the amount of the mortgage and 
interest from August 1, 1893, in favor of plaintiff. 


Day and KirKPATRICK, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the decree of the trial conrt is reversed, and the 
cause remanded, with instructions to enter a decree for the 
amount of the mortgage and interest from August 1, 1893, 
in favor of the plaintiff. 

REVERSED AND REMANDED. 
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PROVIDENCE WASHINGTON INSURANCE COMPANY V. CHARLES 
WESTON, AUDITOR PUBLIC ACCOUNTS. 


FirED FEnRuARY 6, 1902. No. 12,393. 
Commissioner’s opinion, Department No. 1. 


J. Pubic Money: Appropriation. Under the provisions of section 
22, article 3 of the constitution, no money can be drawn from 
the treasury except in pursuance of a specific appropriation 
made by law, 


2. Pay Out Money by PRookkeeping. Money previously paid into the 
state treasury by mistake, can not be credited to the party 
paying it upon the books of the auditor of state, and in this 
manner discharge a liability of such party to the state, arising 
for services performed by the auditor, for which certain pre- 
scribed fees must be paid. 


Error from the district court for Lancaster county. 
Tried below before Houmrs, J. Affirmed. 


William B. Price, for plaintiff in error. 


Frank N. Prout, Attorney General, Norris Brown, Dep- 
ity, and William B. Rose, contra. 


Day, C. 


Charles Weston, auditor of public accounts of the state 
of Nebraska, and the Providence Washington Insurance 
Company, submitted to the district court of Lancaster 
county an agreed statement of facts, under the provisions 
of section 567 of the Code of Civil Procedure, praying that 
the court would consider the facts alleged in the stipula- 
-tion and render such judgment as should determine the 
respective rights and duties of the parties. The judgment 
of the district court was favorable to the state auditor, to 
review which the insurance company has brought the case 
to this court on error. 

The facts are that during the years 1895 and 1896. the 
plaintiff in error and other insurance companies similarly 
situated, doing business in this state, paid to Kugene 
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Moore, the then auditor of public accounts, certain fees 
and charges for license and permission to transact busi- 
ness, such fees and taxes being required by the statutes of 
this state. The several insurance companies paid to said 
Moore in fees and taxes, sums aggregating $32,116.70. Of 
the sums thus paid to Moore, the plaintiff in error had 
paid $188. On January 3, 1896, Moore paid into the state 
treasury $5,000 of said amount, and on February 9, 1897, 


$1,500, and on February 17, 1897, $2,500; making a total 


of $9,000. Subsequent to the transaction above set out, 
the state brought an action against the Home Insurance 
Company to recover from it certain fees for. license and 
certificates issued to it, aggregating the sum of $272. The 
defense interposed by the company was that of payment 
to Eugene Moore, auditor. The case was brought to this 
court on error; being reported in 59 Nebr., 524, wherein 
it was held that Moore, in receiving the fees from the in- 
surance company, was not the agent of the state, and that 
payment to him was not a payment to the state. This.case 
was, n0 doubt, a test case; for, following the decision, the 
several insurance companies paid into the state treasury 
the license fees and taxes for the years 1895 and 1896. 
The plaintiff in error paid into the state treasury $188 for 
its license fees and taxes for those years. There is a disa- 
greement in the statement of facts as to the amount which 
the plaintiff in error should receive in the event the court 
should determine it is entitled to recover ih this action. 


The plaintiff in error asserts that the amount of $9,000 


paid by Moore to the state treasurer on account of license 
fees should be distributed among the several companies, 
being first applied in discharge of the older accounts; and 
upon that basis of distribution the plaintiff in error would 
be entitled to receive the sum of $94. The defendant in 
error contends that the said sum should be distributed pro 
rata to all the companies which paid fees to the state 
treasurer in pursuance of the decision of this court herein- 
before referred to, and that the share of plaintiff in error 
upon that basis would be $52.69. We agree with the con- 
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tention of the defendant in error as to the proper method 
of distribution of this fund. 

Tt-is clear that there is some money in the hands of the 
treasurer belonging to the plaintiff in error which the 
state is morally and legally bound to refund. We are 
asked by the plaintiff in error to require the state auditor 
to give it credit upon his books, and then to discharge that 
credit by canceling license fees and taxes accruing against 
itin the future. In our opinion, this can not be done. The 
difficulty with the case, so far as the rights of the plaintiff 
in error are concerned, is that no state officer is authorized 
to pay money out of the treasury without the authoriza- 
tion of the legislature, making an appropriation for the 
specific purpose. However just a claim against the state 
may be, it can not be paid without there has first been an 


appropriation by the legislature. By section 4, article 3 , 


of chapter 83 of the Compiled Statutes of 1901, there 
seems to be authority that whenever it is ascertained that, 
_by mistake or otherwise, any county treasurer or other per- 
son has paid into the treasury any sum of money not due 
the state, the auditor shall, on the state treasurer’s cer- 
tificate that such sum has been paid to him, and was not 
due the state, refund to such person the amount so paid, 
by drawing a warrant therefor upon the state treasury. 
If there had been an appropriation covering this class of 
items, perhaps this provision of the statute would be a 
sufficient.authority for the auditor to act. But this sec- 
tion must be construed in the light of the constitutional 
provisions relating to the subject of paying money out of 
the treasury. Section 22 of article 3 of the constitution. 
among other things, provides as follows: “No money shali 
be drawn from the treasury except in pursuance of a spe: 
cific appropriation made by law, and on the presentation 
of a warrant issued by the auditor thereon.” This lan 
guage undoubtedly precludes the auditor from drawing + 
warrant on the treasurer for the purpose of refunding te 
the plaintiff in error money conceded to belong to it. The 
only way in which it can be legally drawn out is in pursu- 
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_ance of a specific appropriation giving authority therefor. 
The case of State v. Bubcock, 18 Nebr., 221, involved the 
same principle as the case now being considered. That 
case was an original application for a writ of mandamus 
to compel the auditor of public accounts to issue his war- 
rant on the treasurer for a sum of money due to the relator 
for an overpayment of money into the treasury. The ac- 
tion was founded upon a statute which seemed to authorize 
it, but it was held that it did not give such authority. The 
court quoted section 22, article 3 of the constitution, above 
set out, and, in commenting thereon, used this language: 
“This section must be treated as and is a complete denial 
of the right or power of the auditor to draw his warrant 
on the treasury for any sum of money for any purpose ex- 
cept in pursuance of an appropriation made by law. The 
ioney is conceded to be in the treasury. It must remain 
there until drawn out ‘in pursuance of a specific appro- 
priation’ giving authority therefor.” The plaintiff in error 
secks to avoid the force of this decision, as well as the con- 
stitutional provisions above cited, by the claim that it is 
uot seeking to draw money out of the treasury, but is only 
asking for a credit with the auditor, which can be satisfied 
by a,cancelation of its license fees and taxes. If the plain- 
tiff in error were given the credit upon the books of the 
auditor for the amount which it claims has been paid into 
the treasury by Moore for its benefit, and receive in satis- 
faction of this credit service for which the auditor should 
demand pay, it would be accomplishing by indirection that 
which the plain letter of the constitution forbids to be 
done directly. This can not be done. The only method 
by which this sum of money can be refunded to the proper 
owner is by an appropriation through the legislature. 

We therefore recommend that the judgment of the dis- 
trict court be affirmed. 


HASTINGS and KIrKPATRICK, CC., concur. 
By the Court: For the reasons stated in the forgoing 


opinion, the judgment of the district court is 
AFFIRMED. 
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Epwarp D. PocHIN, APPELLANT, V. FRANK KNOFBEL FT AL., 
APPELLEES. 


FILED FEBRUARY 6, 1902. No. 9,766. 
Commissioner’s opinion, Department No. 1. 


1. Promissory Note: CoLuEcTION: AGENCY oF ASSIGNOR: PAYMENT: 
Bona-FipE HotpFrR vor VALUE. Where one purchasing a note, 
- constitutes his assignor, who is the original payee named 
therein, his agent for the collection of both interest and prin- 
cipal, and such agent, in the exercise of such authority, does 
eollect both interest and principal, the holder can not, after his 
agent’s failure to account, repudiate such agency, stand upon 
his rights as a bona-fide holder for value, and collect a second 
time from the maker, although the latter has paid the agent 

in the belief that he was still the holder of the note. 


2. -——? 


: EsroppEr: SATISFACTION OF Depr. Jf the maker pay 
other than the rightful owner of the note, he can not rely on 
facts unknown to him and not influencing his action, as an 
estoppel; but, if the money has reached the hands of an agent 
authorized to collect for the holder, such payment will be held 
a satisfaction of the debt. 


3. Evidence: Finpine. Held, That the finding of the trial court that 
the maker paid to the authorized agent of the holder is sus- 
tained by the evidence. 


APPEAL from the district court for Antelope county. 
Heard below before Rorinson, J. Affirmed. 


Charles Riley and C. C. Flansburg, for appellant. 


N. D. Jackson, contra. 


KIRKPATRICK, C. 


This is a suit brought in the district court of Antelope 
county by appellant against appellee to foreclose a mort- 
gage made by Frank Knoebel and wife to the Globe In- 
vestment Company of Boston, Mass. The petition alleges 
the execution and delivery of the note and mortgage by 
Knoebel and wife to the investment company; that soon 
afterwards the latter sold the note and mortgage to John 
Stuart & Co., Limited, who in turn sold them to appellant, 
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both of which sales occurred shortly after the execution of 
the note and mortgage. The answer of appellee Rehberg 
admits execution and delivery of the note and mortgage and 
its sale as alleged; and alleges that on October 17, 1891, 
he purchased the land in question from Knoebel and wife, 
assuming the mortgage; that he paid the interest coupons 
from time to time as they matured to the investment com- 
pany, and that shortly before the maturity of the note, he 
paid the principal and interest remaining due to the in- 
vestment company, the payee named in the note and mort- 
gage, without any knowledge that the investinent company 
had parted with its title; and alleged that the investment 
company was duly authorized by appellant to collect both 
principal and interest on said loan; and that not only was 
the investment company the agent of appellant for the col- 
lection of principal and interest, but that appellant know- 
ingly held out to appellee that the investment company 
was authorized to make such collection, and that it had 
ostensible authority for the same, and that the note in suit 
was non-negotiable. To this answer appellant filed a gen- 
eral denial. Trial was had to the court, which resulted 
in a finding and judgment that the note and mortgage had 
been paid by appellee, and that the investment company 
was authorized by appellant to collect and receive both 
principal and interest on said loan. From this decree, ap- - 
pellant, owner of the note and mortgage, appeals to this 
court. | : 

It is disclosed by the record that on January 8, 1889, 
Knoebel and wife executed to the Globe Investment Com- 
pany, a Massachusetts corporation. a note and mortgage 
for $800, maturing January 1, 1894, payable at the office 
of the mortgagee in Boston; and on October 17, 1891, 
Knoebel and wife sold the land to appellee Rehberg, sub- 

- ject to this mortgage. Within a month or two after ob- 
taining the note and mortgage, the investment company 
sold and delivered them to Stuart & Co., Limited, a cor- 
poration located at Manchester, England, and this com- 
pany shortly afterwards sold the note and mortgage to 

53 


a 
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appellant, also a resident of England. No assignment of 
the mortgage was ever placed of record in Antelope county. 
Appellee, after purchasing the land, paid all the interest 
coupons as they matured to the investment company, mak- 
ing the remittance by their direction to the Kansas City 
office of that company. It seems from the evidence that 
appellant forwarded the coupons from time to time as they 
matured, through John Stuart & Co., Limited, to the in- 
vestment company. It collected the coupons and sent 
them to appellee, and paid the money to John Stuart & 
Co., Limited. Some six or eight months before the ma- 
turity of the loan, appellee wrote to the investment com- 
pany that he desired to pay off the note and mortgage. 
The company replied that, if he would pay the interest 
which would accrue up to the maturity of the note, the 
money would be accepted, and the note and mortgage sat- 
isfied. Accordingly, in June of 1893, appellee sent a draft 
for $800, and enough more to cover the unpaid interest 
coupons maturing July 1, 1893, and January 1, 1894, to the 
investment company at Kansas City, and on June 19, 1893, 
that office credited the home office at Boston with the 
payment, and the latter office marked the note and mort- 
gage paid. Appellee was sent a receipt for this money, — 
notifying him that the money was received, that the note 

and mortgage were in the east, and as soon as received 
they would be forwarded to him. Some time later, ap- 
pellee again wrote, asking for the note, and received sub- 
stantially the same answer. He never received the note 
and mortgage, or a release of the mortgage. It is disclosed 
by the record that the investment company was a corpora- 
tion located in Boston, and organized for the purpose of 
nevotiating loans upon real estate, and selling the same 
throughout the eastern states and Europe. It advertised 
very extensively that upon all loans negotiated by it, it 
collected both principal and interest, and paid taxes with- 
out any expense to the persons who purchased such loans 
from it. It is also disclosed that in all cases, the purchas- 
ers of the loans relied upon this agreement and under- 


c 
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standing, and never corresponded or had dealings with the 
mortgagors, but looked directly to the investment company 
for the collection of both principal and interest, and de- 
pended upon that company to keep properties insured, and 
renew policies of insurance, and foreclose mortgages when 
deemed advisable by the company. It ?s shown by the tes- 
timony that the investment company used its own discre- 
tion in the manner and time of the collection of principal 
and interest; and whenever, in the judgment of the officers 
of that company, it was necessary to foreclose a mortgage, 
it proceeded at once to do so upon its own authority, bring- 
ing the greater number of foreclosures in the name of J. 
Lowell Moore, who was, during the last few years of the 
company’s existence, its treasurer. The testimony further 
discloses that John Stuart & Company, Limited, purchased 
loans of the investment company to the amount of $1,500,- 
000. A part of these loans was retained by it, but many, 
including the note and mortgage in suit, were sold to its 
customers in England. Stuart '& Co., Limited, entered into 
a contract with the investment company, by the terms of 
which the latter company agreed to pay the former a two 
per cent. commission on all loans purchased by Stuart & 
Co., whether retained by it or sold to others, and, in addi- 
tion, contracted and agreed to collect both principal and 
interest on the loans purchased; and to pay all taxes and 
look after all insurance and foreclosures free of expense 
to Stuart & Co., Limited, or its clients. It is further dis- 
closed by the evidence that Stuart & Company, had full 
knowledge of the manner in which the investment com- 
pany transacted its business; that the former company 
and its clients held twenty per cent. of the capital stock 
of the investment company; that its officers very fre- 
quently visited the offices of the investment company, ex- 
amined its books, had access to its records, talked. with its 
clerks, made suggestions and gave advice as to the manner 
of collecting both principal and interest and with refer- 
ence to the foreclosure of mortgages and when such fore- 
closures should be undertaken. Stuart & Co. was in a 
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position to know, and evidently did know, all about the 
condition of the mortgages it had purchased from the in- 
vestment company, and knew what the investment com- 
pany was doing in the way of collecting both principal and 
interest. The custom of the investment company was to 
notify the mortgagor about thirty days before the ma- 
turity of his coupon, telling him to forward the money 
so that it would reach the office of the investment 
company before the day of maturity. Stuart & Com- 
pany, Limited, would then send the coupons generally 
so that they were in the hands of the investment 
company at the time of their maturity. If the money 
had not been received by the investment company at 
the time it received the coupons at maturity, it fre 
quently paid them to Stuart & Co. before their collection. 
About six months prior to the maturity of the loan the in- 
vestment company would notify the borrower of the date 
when the loan matured, and would ask him whether he 
would be able to meet it on that date. If he replied that 
he was not able to do so, the company would then inquire 
whether he could not reduce the principal. In some in- 
stances the lodns were renewed, and in others they were 
foreclosed. Appellant purchased the note and mortgage 
in suit from Stuart & Co., Limited. Whether he retained 
them in his possession, or whether they were retained by 
Stuart & Co., is not disclosed, but it does appear that 
Stuart & Co. forwarded the coupons for collection from 
time to time, as they matured, tov the investment company. 
Some time about January 1, 1895, Stuart & Co. became 
alarmed as to the financial condition of the investment 
company, and insisted on some one being named in the 
United States to whom coupons and notes could be sent by 
it for presentation to the investment company as they 
matured. By mutual agreement between the investment 
company and Stuart & Co., Kidder, Peabody & Co., of Bos- 
ton, were selected as agents of Stuart & Co., and thereafter 
all coupons and notes which had been negotiated by Stuart 
& Co., were sent to this firm for presentation. Kidder, 


oO 
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Peabody & Co. would present them at the office of the in- 
vestment company for collection, but had no correspond- 
ence with the makers of the notes and mortgages, and they 
made no other attempt to collect. With the exception 
stated, the business between the investment company and 
Stuart & Co. was transacted in the same manner as it had 
been for years theretofore. This arrangement, by which 
Kidder, Peabody & Co. were to act as the agents of Stuart 
& Co., seems to have been made about January 1, 1895. 
Appellee had paid off his loan about June, 1898, so that 
‘the appointment of Kidder, Peabody & Co., as agents of 
Stuart & Co. in this country would be wholly immaterial 
in the case at bar, provided appellee was authorized or 
justified in paying the money to the investment company 
at the time he did in June, 1893. As has been stated, the 
contract between the investment company and’ Stuart & 
o., as disclosed by the evidence, was that the investinent 
company should collect both principal and interest of all 
loans which had been sold to Stuart & Co.; look after in- 
surance of properties, etc., free of all expense to Stuart 
& Co., and, in addition to that, a cash commission of two 
per cent. was paid to Stuart & Co. The loan in suit was 
purchased by Stuart & Co. under, and was controlled by, 
this agreement. 

There is probably no question or doubt that appellant, 
when he purchased the note and mortgage, did so subject to 
this contract, and fully understood its terms, and under- 
stood and expected that collection of both principal and 
interest would be made free of expense to him. The record 
is silent upon this question, except as to what inferentially 
appears from the fact that Stuart & Co. collected his cou- 
pons, and also had charge of, and attempted to collect, the 
principal of the loan. During all of the time that Stuart 
& Co. were collecting these coupons for appellant, as has 
been heretofore stated, they had full knowledge of the man- 
ner in which the investment company was transacting its 
business, and of the fact that it was holding itself out to 
all borrowers as possessing full authority to collect both 
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principal and interest; that it had authority to renew 
loans, to collect or accept payment of notes and mortgages 
- ator before maturity, to foreclose mortgages on default of 
interest payments or at maturity, and as having charge 
of all loans as fully and completely as if it was still the 
owner of them. This knowledge of Stuart & Co., who were, 
beyond doubt, agents of appellant, was knowledge to ap- 
pellant, their principal. “It is well settled that the knowl- 
edge of the agent in respect to the subject-matter of the 
agency is the knowledge of the principal.” Lakin v. Sterra . 
Buttes Gold Mining Co., 25 Fed. Rep., 337; Sterling 
Bridge Co. v. Baker, 75 1l., 189; Hier v. Odell, 18 Hun 
[N. Y¥.], 314; National Life Ins. Co. v. Minch, 53 N. 
Y., 144; Ward v. Warren, 82 N. Y., 265; Ingalls v. Mor- 
gan, 10 N. Y., 178; Slater v. Irwin, 38 Ia., 261; Rogers 
v. Palmer, 102 U. 8., 263. Again, Mason and Moore, two 
of the chief officers of the investment company, testified 
that they had direct authority from appellant to collect 
both principal and interest of this loan. It is true, that 
the evidence of these witnesses is largely in the nature of 
conclusions, which in themselves would have little pro- 
bative value, and would not establish their right to collect; 
but, taken into consideration with all the other facts and 
circumstances disclosed, and especially with reference to 
the letter which the record: discloses appellant himself 
wrote to the investment company, are sufficient in this 
ease. Appellant wrote to the investment company as fol- 
‘lows: “Manchester, 29 Oct. ’94. Globe Investment Com- 
yany, Boston. Gentlemen: I am very anxious about the 
amount of loans and you will please let me know fully as 
to what immediate prospect there is of the collection of 
each, and also of the final result of their being received: 
Knoebel, 5,4611, Prin. due Jan. 1st, 94, $800.00. Coupon 
July 1st, 1894, $28.00. Awaiting your early reply, I am, 
Yours Very Truly (Signed.) E. D. Pochin.” To this letter 
the investment company replied :—“January 25, 1895. HK. 
PD. Pochin, Esq.; Salford, Manchester, England. Dear 
Sir :—Replying to yours of October 29th, we beg to report. 
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on your loans as follows :—No. 5,4611. Knoebel, $800.00. 
The borrowers have paid their interest promptly up to 
maturity, but we are unable, as yet, to report collection 
of the principal. Trusting the above reports will cover 
the ground satisfactorily, we are, dear sir, Yours Very 
Truly, Globe Investment Company, (signed) By Allison 
Z. Mason, President.” At the time Pochin wrote the letter 
‘quoted and at the time the investment company sent the 
answer set out, it had in its possession the full amount of 
principal and interest paid by appellee on this loan in 
June, 1893, more than a year prior to the correspond- 
ence. The letter of appellant to the investment com- 
pany shows indisputably that at that time he regarded 
the company as his agent for the collection of both prin- 
cipal and interest. This uncontradicted fact, taken in 
connection with other facts, viz., that appellant was a resi- 
dent of a foreign country, unable personally to look after 
the collection of his debt, and, in the nature of things, re- 
quired to look to and rely upon an agent in this country ; 
also, that the investment company, as shown by the record, 
had a course of dealing by which it guaranteed to its cli- 
ents abroad the collection of principal and interest,—make 
a case of agency between the appellant and the investment 
company so conclusive that it is not possible to adopt any 
other view. It appears from the evidence and from what 
has been said, that the investment company was authorized 
to collect the principal and interest of the note on account 
of the contract between it and Stuart & Co., Limited, of 
which contract appellant had actual knowledge, and under 
the terms of which he purchased the note and mortgage in 
suit. It seems equally clear from the evidence that the 
investment company was authorized and empowered by 
appellant to act as his agent for the collection of both 
principal and interest. Under either or both of these con- 
ditions, the investment company was authorized to collect, 
and, being so authorized, it follows that appellee was 
guilty of no negligence in paying to the party actually 
authorized to collect, notwithstanding the note and mort- 
gage were not yet due. 
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It is contended by counsel for appellant that appellee 
can not invoke the doctrine of estoppel, for the reason that 
when he made the payment he did not know and never 
had heard of appellant, and believed and supposed that 
the investment company was still the owner of the note 
and mortgage; and that, not having knowingly relied upon 
any act of appellant upon which an estoppel could be 
based, can not be heard in this case to invoke the prin- 
ciple. With this as an abstract principle we find no fault; 
and yet it has no application to the case at bar. We are 
unable to see upon principle what difference it makes 
whether appellee paid to the investment company on the 
assumption that it was the owner of the paper or simply 
an agent authorized to collect. The only question in the 
case is, did the money reach the hands of the person au- 
thorized to receive it? Whether that person received it on 
his own account or in the capacity of an agent would seem 
to be wholly immaterial. The money having reached the 
place of payment, and coming into the hands of the person 
authorized to collect it, it would seem that there could be 
no doubt that this would operate as a satisfaction of the 
note and mortgage. This doctrine is recognized in apt 
language in the case of Hxchange Nat. Bank v. Johnson, 
30 Fed. Rep., 588, in which it is said: “If the maker pay 
other than the rightful owner of the note, he can not rely 
on facts unknown to him, and not influencing his action, as 
an estoppel; but if the facts be of a character that estab- 
lish an agency for collection, that is a defense against re- 
payment.” ‘The trial court found that: “The said Globe 
Investment Company, for and on behalf of plaintiff, trans- 
acted all the business with reference to the collection of 
the principal and interest of the debt evidenced anel se- 
cured by the note and mortgage in suit. * * * The 
court further finds that on loans so negotiated and sold, 
the Globe Investment Company acted as the agent of the 
investors in the collection of the principal and interest of 
such loans, and in the care and protection of the securities, 
and dealt with all such loans and securities in the collec- 
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tion, care and management thereof as to the said Globe In- 
vestment Company seemed advisable. * * * The court 
further finds that the plaintiff, with a full knowledge of 
the foregoing facts, permitted said Globe Investment Com- 
pany to act as his agent in the collection of the interest 
and principal of the note and mortgage in suit, and per- 
mitted and authorized said Globe Investment Company to 
receive the money in satisfaction of the debt evidenced by 
said note and mortgage.” These findings of the trial court 
seem to be supported by sufficient competent evidence, and, 
in accordance with the established rule of this court, will 
not be disturbed. 

Other questions are argued in briefs, but having reached 
a conclusion which must dispose of the case, they will not 
be examined. We find no error in the judgment of the 
district court, and it is therefore recommended that the 
same be affirmed. 


Hastines and Day, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


WILLIAM THOMSSEN ET AL. V. COUNTY OF HALL. 
Frmep Fepruary 6, 1902. No. 11,162. 
Commissioner’s opinion, Department No. 1. 


1. County Treasurer: SvuIT oN. BonD: Own Successor. An action 
brought against a county treasurer and his bondsmen for the 
recovery of moneys alleged to have been converted by such 
treasurer, is not prematurely brought if commenced after the 
termination of the term of office of such treasurer, and after 
he has given a bond and qualified as his own successor in office. 


INSURER OF Funps. In this state a county treasurer is 
an insurer of the funds which come into his hands e@ officio, and 
such treasurer and his bondsmen can not, in an action by the 
county to recover funds not accounted for, plead that such funds 
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were lost without any fault or neglect on the part of the treas- 
urer, by the failure of a bank in which they were deposited for 


safe keeping only, and in good faith, believing such bank to be 
solvent. 


INTEREST. In an action by a county against a county 
treasurer and his bondsmen to recover funds alleged to have 
been converted by the treasurer, it is not error to compute 
-interest on such funds from the date at which, under the terms 
of the statute and the official bond, the funds should have been 


accounted for and turned over to the successor.in office of such 
treasurer. 


_ Error from the district court for Hall county. Tried 
below before SEDGWICK, J. Affirmed. 


William H. Thompson and Othman A. Abbott. for plain- 
tiffs in error. 


Ralph R. Horth, Charles G. Ryan and William S. 
Pearne, contra. 


KIRKPATRICK, C. 


This is an action brought by the County of Hall against 
William Thomssen and the Fidelity & Deposit Company 
of Maryland, a corporation, defendants. Plaintiff in its 
petition recited the election of the defendant Thomssen 
to the office of county treasurer of Hall county; the execu- 
tion, delivery and approval of the bond upon which plain- 
tiff in error, the Fidelity & Deposit Company, was surety ; 
and the fact that Thomssen entered upon the dischar ge of 
his duties as county treasurer, and held the office for the 
terin of two years, and until the 4th day of January, 1898; 
that he had received from his predecessor in office and 
from other sources, as county treasurer, the sum of $357,- 
317.89, and that he had paid out and disbursed, together 
with what he had on hand and turned over to himself as 
his own successor, the sum of $335,332.28, and no more, 
leaving as a balance due the county the sum of $21,985.61, 
for which amount with interest at the rate of seven per 
cent. per annum from January 4th, 1898, the county prayed 
judgment. Plaintiffs in error filed separate answers, in 
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which they admitted the election of Thomssen as county 
treasurer, the execution and approval of his bond as set 
out in the petition, and in addition set out twe defenses, 
each of which applies to a portion of, and, taken together, 
cover, the money alleged to have been converted. First, it 
is alleged that the Bank of Commerce of Grand Island 
had, during the term of office of the predecessor of 
Thomssen,; given a bond to the county, and been made a 
county depository for the sum of $10,000, which had been 
deposited therein by the predecessor of Thomssen, and 
which sum was a part of the amount sought to be recov- 
ered by the county; that, for reasons pleaded in the an- 
swer, said sum had never been turned over to Thomssen, 
put still remained in the Bank of Commerce, on deposit 
to the credit of the county. To this portion of the answer 
a reply was filed by the county, which, in effect, admitted 
the allegations of the answer, and pleaded that the prede- 
cessor of Thomssen had given him a check for the $10,000 
so on deposit, and that Thomssen had presented the check 
at the bank, and had it certified, and allowed the funds to 
remain on deposit, and that Thomssen and his bondsmen 
by such act became liable to the county for the same. To 
this reply plaintiffs in error demurred, which demurrer 
was by the trial court sustained ; the court’s ruling thereon 
not being presented for consideration in this case. As to 
the remainder of the money alleged in the petition to have 
been converted by plaintiff in error Thomssen, it was al- 
leged in the answers, in substance, that the Bank of Com- 
merce was a corporation duly incorporated as a bank, and 
was, at the time of his election and for many years prior 
thereto had been, engaged in the banking business in the 
city of Grand Island; that it was then, and for many 
years past had been, generally known as.a financially 
sound and safe depository for moneys, and was then be- 
lieved to be safe; that at the time Thomssen entered upon 
the discharge of his duties as treasurer, the county had 
provided no safe or secure place for the deposit or keeping 
of large sums of money, but had provided simply a fire- 
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proof safe and vault suitable for the purpose of keeping 
the records and valuable papers of the county, to prevent 
their loss or destruction by fire, and that the safe or 
vault was not a secure, safe or suitable place in which to 
keep moneys of the county; that there were no banks in 
the ecounty which had given bonds and were lawful de- 
pository banks; that plaintiff in error Thomssen, in good 
faith, and for the sole purpose of securely keeping and 
preserving the moneys belonging to the county, deposited 
a part of the moneys which came into his hands as treas- 
urer in the Bank of Commerce to his credit as county 
treasurer, and not otherwise, and that such deposit was 
with the full knowledge and consent of the board of super- 
visors of the county, and that on or about the 20th day of 
January, 1896, the Bank of Commerce failed, suspended 
payment, closed its doors, and surrendered all of its assets 
and property into the hands of the state banking board, 
and that thereafter a receiver was appointed, who paid as 
dividends on the money so deposited the sum of $6,415.05, 
leaving a balance in said bank to the credit of the county 
treasurer of $9,450.38; that plaintiff in error Thomssen, 
by reason of the premises, was not liable for this balance; 
that he had acted in good faith and with due care and dili- 
gence; and that the money was lost without any fault or 
negligence on his part. A jury was called to try the issues, 
and plaintiff in error tendered evidence in support of the 
above-set-out portions of their answers, whereupon defend- 
ant in error interposed a demurrer ore tenus, which was 
sustained. Plaintiffs in error excepted to this ruling, and, 
no further evidence being offered or received, the court 
instructed the jury to return a verdict for the county in 
the sum of. $9,450.38, with interest at seven per cent. 
thereon from January 4, 1898. Judgment was entered 
against plaintiffs in error on this verdict, separate mo- 
tions for new trials were made and overruled, and the case 
is brought to this court upon separate petitions in error 
for review. 

Plaintiffs in error, in their brief, contend that the judg- 
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ment of the trial court is erroneous for three reasons: 
Trirst, because the action was prematurely brought; sec- 
ond, because the answer hereinbefore quoted constituted 
a good defense; and, third, because the court erred in al- 
lowing interest at seven per cent. from January 4, 1898, 
rather than from August 4, 1898, the date of the commence- 
ment of the suit. These assignments of error will be con- 
sidered in their order. . 

In support of the first assignment, it is contended that 
it was the duty of the county of Hall, under the provisions 
of section 1, article 2, chapter 18, Compiled Statutes, 1901, 
entitled “Counties and County Officers,” and under the 
provisions of section 94, article 1, of the same chapter, on 
the 4th day of January, 1898,—the date on which the term 
‘ of Thomssen as county treasurer expired,—to have re- 
quired him to account for the funds in his custody and 
control, and that, upon his failure so to account, it was the 
duty of the county board to remove him from office, and 
appoint a successor as county treasurer, and that because 
the county board failed to do this, and plaintiff in error 
Thomssen succeeded himself by re-election, there was no 
officer or person who could make a legal demand to turn 
over the county funds in his possession, and that no suit 
could be maintained by the county for funds in his hands 
during his first term of office until such legal demand had 
been made, and compliance therewith refused. The au- 
thorities cited by plaintiffs in error do not sustain this 
contention. There can be no doubt that under the statute 
the term of office of Thomssen expired at the very latest 
when he gave his bond, and qualified and entered upon 
the discharge of the duties of the office as his own suc- 
cessor. It is equally certain that upon his qualification, 
for his new term he was another and distinct officer, to the 
same extent as though some other person had succeeded 
him. .The sureties on his bond given for his first term 
would not be liable for any act or misfeasance on his part 
during his second term, and his second-term bondsmen 
would not be liable for money which never in fact came 
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into his hands from himself as his own predecessor. In 
the case of Amherst Bank v. Root, 2 Met. [Mass.], 536, it 
is said: “If there be a re-election, it is in fact to another 
and not the same office; such as the offices of treasurers of 
the state, counties, towns and the like, where the office 
is created by law, and by the same law made annual.” In 
Citizens Loan Ass’n v. Nugent, 29 Am. Rep., 280, it is said: 
_ “A man who is re-elected to an office may be truly said to 
have changed his official personality. Such a person, with 
respect to his position, is another officer, and it is in this 
sense that a man is sometimes said, in these cases, to be 
his own successor.” In Thurston v. Clark, 40 Pac. Rep. 
[Cal.], 435, itis said: “Hach term of an office is an entity 
separate and distinct from all other terms of the same 
office.” If this action had been brought prior to the 4th 
day of January, 1898, and during the continuance of the 
first term. of office of plaintiff in error Thomssen, then 
there would be merit in this contention. It was properly 
the duty of the board of supervisors, under the terms of 
the statute cited, to have removed plaintiff in error from 
office, or to have refused to approve the bond tendered by 
him for his second term;. but that there was a failure to 
perform this duty by the county board can not prejudice 
the rights of the county in this action. It is very clear 
that the first contention of plaintiffs in error can not be 
sustained. 

It is next contended that the county treasurer, under 
the law of this state, is only a bailee for hire of the moneys 
that come into his hands by virtue of his office; that 
Thomssen having in good faith deposited the money of the 
county in the Bank of Commerce, which was at that time 
believed to be a safe and responsible banking institution, 
. and these deposits being made with the knowledge of the 
county board, and the county having failed to furnish a 
safe and suitable place in which to keep the funds, there- 
fore the answer of plaintiffs in error stated a good de- 
fense; and that the loss of the money must fall upon the 
‘ounty. ‘This view is very ably presented by counsel for 
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plaintiffs in error, and many authorities are cited whieh 
it is claimed support the doctrine stated. We have care- 
fully examined these authorities, and are constrained to 
say that many of them were decided under statutes differ- 
ing materially from our own, and the bonds therein in- 
volved differed materially from that involved herein. The 
weight of authority seems to be that the county treasurer 
is an insurer of the money coming into his hands by virtue 
of his office, and that.such officer is liable absolutely to 
account for such funds and if funds are lost by the failure 
of a bank in which they have been deposited, the treasurer 
- and his bondsmen must bear such loss. fairchild v. 
Hedges, 44 Pac. Rep. [Wash.], 125; State v. Nevin, 19 
Nev., 162; Wilson v. Wichita County, 67 Tex., 647; 
Redwood County v. Tower, 28 Minn., 45; Lowry v. Polk 
County, 51 Ia., 50; Nason v. Poor Directors, 126 Pa. St., 
445; Supervisors of Omro v. Kaime, 39 Wis., 468; Rose v. 
Douglass Township, 52 Kan., 451. But if the weight of 
authority were as claimed by counsel, the rule could not 
obtain in this state. By the terms of section 21, article 3, 
chapter 18, Compiled Statutes, 1901, it is made a felony 
for the county treasurer to deposit money of the county 
in any bank other than such as may be designated under 
‘he provisions of the depository law, and under this section 
it may be said that plaintiff in error Thomssen was vio- 
lating a plain provision of the statute by making the de- 
posit on account of which the loss occurred. And it seems 
clear that neither he nor his bondsmen can ask to be re- 
leased from liability for the loss of money so wrongfully 
deposited. By section 91, article 1, chapter 18, Compiled 
Statutes, 1901, it is made the duty of the county treasurer 
to receive all moneys belonging to the county from what- 
. soever source derived, and to pay out all moneys received 
by him for the use of the county, only on warrants issued 
by the county board according to law, except where special 
provision for the payment thereof is or may be otherwise 
made by law. By section 89 of the same chapter it is pro- 
vided that the county clerk shall keep an account with the 
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county treasurer, in which account he shall be charged 
with all moneys received by him, from whatever source 
derived, together with all taxes due as shown by the tax 
lists, and in which he is to be credited only with uncol- 
lected taxes, and with the money he pays out in accord- 
ance with law. We find no provision in this section under 
which the treasurer may be credited with moneys that may 
have been lost, even though the loss occurred without any 
fault or neglect on his part. By section 21, chapter 10, 
Compiled Statutes, 1901, it is provided that “any officer 
or person who is entrusted with funds belonging to the 
state or any county thereof, which may come into his pos- 
session by any appropriation or otherwise, shall be re- 
sponsible for the same upon his bond.” From an examina- 
tion of these sections of the statute, it seems very clear that 
the purpose of the legislature was to make the county 
treasurer an insurer,—responsible absolutely for the re- 
payment of all moneys which might come into his hands 
from any source,—and that from this liability, which, un- 
der the law, is absolute, neither he nor his bondsmen can 
be permitted to escape, even though the loss occurred 
through no fault or neglect of the treasurer. By section 
23, article 3, chapter 18, Compiled Statutes, 1901, ‘t is 
provided “that no treasurer shall be liable on his bond 
for money on deposit in bank, under and by direction of 
the proper legal authority, if said bank has given bonds.” 
From the provisions of this section, specifically exempting 
the treasurer from liability on his bond for funds deposited 
in a proper depository, it seems clear that the legislature 
understood that under the other sections referred to, the 
treasurer’s liablity was absolute, requiring him to account 
for all other moneys. 

An examination of the terms / the bond does not dis- | 
close anything that would in any way assist plaintiffs in 
error to avoid the liability which seems to have ben fixed 
by statute. Among the conditions contained in the bond 
_ we find the following: “Now if the said William Thomssen 
shall render a truc account of his office and of the doings 
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therein, to the proper authorities, when required thereby 
or by law, and shall promptly pay over to the persons or 
officers entitled thereto all moneys which may come into 
his hands by virtue of his said office, and shall faithfully 
account for all the balances of money remaining in his 
hands at the termination of his office,’ ete. It will thus 
be seen that by the terms of his bond as well as by the 
provisions of the statute, plaintiffs in error are liable to 
account for all moneys coming into the hands of Thomssen 
as treasurer. It can not be said that the question is a new 
one in this state. In the case of Bush v. Johnson County, 
48 Nebr., 1, this court said: “The duty imposed on a 
county treasurer by law, and assumed by him, of safely 
keeping, accounting for and turning over the public funds 
which come into his hands by virtue of his office, is an 
absolute one; and where his bond:is conditioned for the 
faithful performance of the duties of the office by him, the 
sureties on the bond aré bound and liable in like manner 
and their responsibility is the same as that of their prin- 
cipal, and it will be no defense for either of the parties, in 
an action on the bond to recover public funds, predicated 
on an alleged failure of the treasurer to account for or 
pay them over, that the funds have been lost or stolen 
without the fault or negligence of the treasurer.” It is 
said that the language just quoted is obiter dictum and 
therefore not authority in the determination of the ques- 
tion under consideration. An examination of that opinion, 
however, shows that the language quoted was used in an- 
swer to the contention of Bush and his bondsmen. who 
pleaded in the action brought against them that. the money 
sought t. be recovered was lost in a reputable and pre- 
sumably solvent bank, that the treasurer had used due dili- 
gence in safeguarding the funds, and that they were lost 
through no fault or neglect on his part. Thus it is seen 
that the exact question here presented was decided in the 
Bush Case, and adversely to the contention of plaintiffs 
in error. It may therefore be said to be the settled law in 
this state that a county treasurer is an insurer of the funds 
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that come into his hands by virtue of his office, and that 
he and his bondsmen are liable for moneys lost by the fail- 
ure of the banks in which moneys of the county are de- 
posited, except where deposits are made in conformity with 
the depository act. 

It is also contended that the county treasurer was justi- 
fied in violating the law by depositing the funds in the 
Bank of Commerce, because the board of supervisors had 
failed to provide a suitably safe place to keep the funds, 
and that they knew that the county treasurer was deposit- 
ing the funds in this bank. This contention is untenable. 
The county supervisors, as public officers, are not charged 
with the keeping of the county funds; and the rule is so 
elementary as to require no citation of authorities that the 
public rights can not be prejudiced by the fact that the 
supervisors knew that the county treasurer was violating 
the law, and the situation would be the same even though 
they connived at such violation. 

It is next contended that the trial court erred in in- 
structing the jury to return a verdict for interest at the 
rate of seven per cent. from the 4th day of January, 1898, 
up to the date of the trial. We are unable to find merit in 
this contention. Under the law, and by the terms of his 
bond, Thomssen was required to have on hand and account 
for this money at the end of his term, which was January 
4,1898. The county had a right to the use of the money at 
that time with which to meet its obligations, and stop in- 
terest on outstanding claims. The money in the hands 
of the treasurer was due at that time. That was the day 
on which, by the terms of his bond, he had agreed to ac- 
count and turn over to his successor this money. Under 
the provisions of section 4, chapter 44, Compiled Statutes, 
1901, it would seem that interest should be computed from 
January 4, 1898, when the money became due. Supervisors 
v. Birdsall, 4 Wend. [N. Y], 453; People v. Gasherie, 9 
Johns. [N. Y.], 71; Board of Justices v. Fennimore, 1 
N. J. Law, 242. 

From what has been said, it follows that there is no 
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error in the proceedings of the trial court, and it is there- 
fore recommended that the judgment of the district court 
be affirmed. 


Hastines and Day, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 
2 AFFIRMED. 


County oF HALL V. WILLIAM THOMSSEN ET AL. 
FILED FEBRUARY 6, 1902. No. 11,780. 
Commissioner’s opinion, Department No. *. 


1. Depository Bond: ContinuInG LiaBiLiry. Under the terms of the 
statute providing for the depositing of public funds by the 
county treasurer in depository banks, a depository bond of such 
bank is a continuing liability, which can be discharged only by 
the paying-out of the funds deposited on account of the giving 
of the bond. : 2 


2. : ———-: CHrck. An outgoing county treasurer de- 
livered to his successor two checks in lieu of cash, aggregating 
$10,000, and covering that sum of money deposited in a bank 
which had qualified under the law as a depository of county 
funds, and took such checks to the bank and had them certified, 
instead of drawing out the cash, after which the bank failed. 
Held, that this transaction did not amount to a redeposit of the 
funds as a general deposit, and that the liability of the bank 


upon its depository bond continued, 


Error from the district court for Hall county. Tried 
below before SEDGWICK, J. Affirmed. 


Charles G. Ryan, W. S. Pearne and R. R. Horth, for 
plaintiff in error. : 


William H. Thompson and Othman A. Abbott, contra. 


KIRKPATRICE, C. 

This is an action brought in the district court of Hall 
county against William Thomssen and the Fidelity & De- 
posit Company of Maryland, a corporation. The action was 
upon the bond of Thomssen as county treasurer, upon 
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which the Fidelity & Deposit Company was surety. The 
petition pleaded the election of Thomssen as county treas- 
urer, and the execution, delivery and approval of his bond, 
a copy of which was set out in the petition, and prayed 
judgment against the defendants for $21,985.61, the 
amount of Thomssen’s alleged shortage. The defendants 
answered separately, and among other matters, alleged 
that prior to the commencement of the term of William 
Thomssen as treasurer, the Bank of Commerce of Grand 
Island had given bond to the county, and had become a 
depository of county funds to the extent of $10,000, which 
amount in county funds had been deposited therein by the 
predecessor of Thomssen, and that said $10,000 was part 
of the alleged shortage mentioned in the petition, and that 
said $10,000 had never been drawn out of the bank of Com- 
merce by Thomssen, and that the same still remained 
therein, except $4,000 paid by the receiver of said 
bank, and that William Thomssen and his bondsmen 
were not liable therefor. To this answer the county filed 
a reply, alleging, in substance, that prior to the time that 
Thomssen entered upon the discharge of his duties as treas- 
urer the Bank of Commerce had given bond to the county, 
and had become a county depository for a period of two 
years, or until January 1, 1896, and that the predecessor 
of Thomssen had deposited in said bank the sum of $10,000 
of county funds; that Thomssen had received from his 
predecessor checks drawn on said deposit in the sum of 
$10,000 in lieu of cash, and that he presented said checks 
at the bank, and had them certified by the officer of the 
bank, and carelessly and negligently failed to get the cash 
on said checks, but carelessly and negligently permitted 
said money to remain in said bank until the 20th day of 
January, 1896, at which time the bank failed; that there. 
after the receiver of said bank paid on said deposit $4,000, 
and no more, leaving a balance due from Thomssen to the - 
county of $6,000. To this reply separate demurrers were 
interposed by the defendants in error, which were by the 
trial court sustained; and the plaintiff in error electing to 
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stand upon its reply, judgment was entered against it, to 
reverse which the cause is brought to this court upon 
error,—this being another branch of the case of Z'homssen 
v. Hall County, decided at this term. 

It is contended by plaintiff in error that the effect of 
William Thomssen’s taking the checks, representing the 
$10,000 on deposit, from his predecessor in office, to the 
bank and having them certified, was to withdraw the 
money from the county depository and redeposit it in his 
own name as a general deposit in the bank, and not as a 
deposit under the bank’s depository bond. Many authori- 
ties are cited by plaintiff in error to the effect that if an 
individual receives a check from another individual, pre 
sents the check at the bank, and, instead of drawing the 
money on the check, has it certified, and leaves the money 
in the bank on deposit, this operates as a release of the 
drawer of the check, and, if the bank fails, the loss must 
fall upon the payee of the check, who has procured the 
certification. With this as an abstract proposition of law, 
and with the authorities cited in support thereof, we do 
not disagree. But it has no application to the question 
presented in this case. If this were a case of general de- 
posit, and the question were whether the bondsmen of 
Thomssen or the bondsmen of his predecessor were liable 
for the fund lost, then the authorities cited would be ap- 
plicable. The question here involved is whether the money 
turned over to Thomssen by his predecessor was paid out 
or transferred in such a way as to absolve the ‘boul from 
its liability on the depository bond. 

It is contended by plaintiff in error that the Bank of 
Commerce was made a depository bank for the sum of 
$10,000 for a period of two years, and until the Ist day of 
January, 1896, and that upon that date it ceased to be a 
county depository, and ceased to be obligated to pay the 
county interest on the funds in its hands. This contention 
is wholly without merit. The bond given by the bank to 
the county is not pleaded in the reply, and this court will 
not presume that such bond was other or different than 
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the bond i equired by the provisions of section 20, article 3, 
chapter 18, Compiled Statutes, 1901. By the terms of the 
statute under which the Bank of Commerce became a de- 
pository, and by the terms of the bond which it was re- 
quired to give, after receiving money of the county it would 
remain a depository of those moneys indefintely, or until 
the money was duly paid out on the check of the treasurer ; 
and the only way it could cease to be a depository would 
be by surrendering and paying over to the proper authori- 
ties all moneys in its hands which had been received by it as 
such depository. It is very clear that in this case no such 
paying over of the funds on deposit has ever been made by 
the bank. The only thing that appears to have been done, 
and the result of the giving and certifying of the checks 
set out in the reply, was to make the deposit stand in the 
name of the new treasurer, instead of the old, and to so 
place the funds that the old treasurer could no longer draw 
them out on his check. The money on deposit was the prop- 
erty of the county, and not that of either the outgoing or in- 
coming treasurer. It is quite probable that the giving of 
the checks was unnecessary to transfer the fund; that, on 
the qualification of Thomssen as county treasurer, he be- 
came by that act vested with authority over the fund, and 
with the right to draw it out upon his checks. In the case 
of In re State Treasurer’s Settlement, 51 Nebr., 116, 132, 
this court, in discussing the duties and liabilities of a state 
treasurer with relation to funds deposited in state deposi- 
tories, and regarding his duty to turn such funds over, 
said: “Under the depository law, public funds are required 
to be deposited by the treasurer on open account, subject 
to payment on the presentation of the check of the treas- 
urer. The depositing of the moneys of the state in a de- 
pository bank by the treasurer in pursuance of law is, in 
legal effect, a loan of such moneys to the bank, and the 
relation of debtor and creditor is thereby created, not be- 
tween the bank and the treasurer, but between the former 
and the state, since the money thus deposited belonged to 
the state, and not to the treasurer, its agent and represent- 
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ative. A depository bank being the state’s debtor for 
all funds deposited therein in compliance with law, all 
sums So remaining on deposit at the close of Mr. Bartley’s 
term were not moneys in his hands in such a sense as he 
was bound at his peril to produce them in making settle- 
ment with his successor. He was under no more obligation 
to do that than he was required to pay over to his successor 
the amounts represented by any unpaid past due county 
bonds or other securities belonging to the permanent 
school fund. No one will contend that in the case of the 
bonds the outgoing officer is compelled to turn over the 
money to his successor, where none has been paid or col- 
lected. The law, his bond, and official oath, every one will 
agree, would be satisfied by the delivery of the bonds. The 
county is the debtor of the state to the extent of the amount 
due on such bonds, and the depository bank is indebted to 
the state for the amount of its public funds remaining on 
deposit, and the production and delivery of proper evi- 
dences of the true condition or state of the account ought 
to answer the requirements of the statute.” 

Under the statute, the conditions of both the county and 
state depository bonds are required to be the same. It 
_therefore follows that the language of the opinion quoted 
isin point. In the syllabus of that case it is said: “Public 
funds so deposited and remaining in a state depository at 
the termination of the office of the state treasurer he is not 
required to withdraw therefrom and physicanly. deliver the 
possession thereof to his succesgor in office.” 

It seems clear that the reply filed by the county in the 
case at bar failed to state facts sufficient to entitle it to 
any relief as against the treasurer, Thomssen, or his bonds- 
men. The judgment of the trial court is right, and it is 
therefore recommended that the same be affirmed. 


Hasrines and Day, CC., concur. 
By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 
AFFIRMED. 
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St. ANDREW’s CHURCH OF TECUMSEH, NEBRASKA, AP- 
PELLER, V. MICHAEL SHAUGHNESSY ET AL., APPELLANTS. 


FILED FEBRUARY 6, 1902. No. 9,850. 
Commissioner’s opinion, Department No.2. 


1. Appeal: RecorD: PLEADING: EvIDENCE. Upon appeal in an ac- 
tion in equity, this court must take the evidence as it is in the 
record, and determine whether the decree appealed from can 
be supported upon the pleadings and evidence as taken in the 
lower court. 


2. Corporation: MEMBERS: RienT or Minorrry. A minority of the 
members of a corporation organized under the act of 1883, 
entitled “An act for the incorporation of churches and parishes 
and religious societies,” have no right to retain possession of 
the corporate property, as against the corporation itself, for 
the purpose of compelling the corporation to recognize their 
rights as members. 


APPEAL from the district court for Johnson county. 
Heard below before LETTON, J. Affirmed. 


Samuel P. Davidson and W. H. Kelligar, for appellants. 
Sawyer, Snell & Frost, contra. 


SepGWIck, C. 


This action was begun in the district court of Johnson 
county by the plaintiff, St. Andrew’s Church of Tecumseh, 
to enjoin the defendants from intermeddling with the 
church property, and from liindering the plaintiff church, 
and the members, comprising the plaintiff corporation, in. 
the enjoyment of their rights and franchise, and from in- 
terfering with the right of the pastor of the church to use 
and occupy the parsonage and to occupy the pulpit of the 
church, and from excluding the plaintiff and the members 
of the plaintiff corporation and communicants from the 
church building, and from interfering with them in cele 
brating divine worship in the church, and to require the 
defendants to surrender to the plaintiff the key to the par- 
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sonage and church building, and all other property of the 
plaintiff in their possession, with a general prayer for 
equitable relief. The answer admits that the defendants 
hold the property and exclude plaintiff therefrom, and at- 
tempt to justify so doing. There was a trial by the court, 
and general findings for plaintiff, and decree granting the 
relief prayed. The defendants appeal to this court. 

It is established by the- pleadings and evidence 
and admissions of the parties that for some time 
prior to the year 1883 the Catholic church of Tecum- 
seh existed as an organized church, but unincorporated, 
and as such unincorporated church society it acquired 
the property in controversy, and the members of the 
church society constructed the buildings and furnished 
the property now in dispute. The money for this pur- 
pose was raised by voluntary subscriptions among the 
members and donations from other friends. In the year 
1886, in accordance with the desire of the membership 
of the church and the church authorities, the church 
was incorporated under the act of the legislature of 
1883, entitled “An act for the incorporation of churches, 
parishes, and religious societies.” Session Laws, 1883, 
p. 177. In pursuance of the provisions of the statute the 
bishop of the diocese, which then comprised the state, the 
vicar general,and the parish priest of the Tecumseh church, 
and two members of the church society who were selected 
by the society itself, convened at Omaha, and duly incor- 
porated. The corporation so formed took the property in 
question, and it is admitted that it is still the owner of 
the title of the property in fee. The by-laws of the corpo- 
ration provided that “the corporate powers of this corpo- 
ration, except as otherwise provided by law, shall be exer- 
cised.in all things in conformity with the principles and 
discipline of the Roman Catholic Church existing in the 
United States of America, and in conformity with the dis- 
ciplinary statutes of the diocese of Omaha. This church 
is always bound to receive as pastor thereof, and as such 
members of such corporation as is provided in the articles . 
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of incorporation, such priest as the Rt. Rev. Bishop of the 
Diocese, or, in his absence, Administrator of the Diocese, 
may from time to time appoint. When any pastor thereof 
shall be removed by the Rt. Rev. Bishop, Vicar General, or 
Administrator of the Diocese, such pastor shall cease to be 
a member of this corporation, and shall no longer be recog- 
nized as pastor.” After the corporation was organized, 
the diocese was divided so that the portion of the state 
south of the Platte became the diocese of Lincoln, and the 
present Bishop Bonacum became the bishop of the diocese, 
_and the parish in which St. Andrew’s church of Tecumseh 
is situated became subject to his jurisdiction. The bishop 
appointed Father Murphy the priest of the parish, or 
rector, of St. Andrew’s church, and after he had served for 
a time he was removed by the bishop and appointed to a 
new mission. The bishop then appointed Father Carriker 
to be the priest of the parish, but Father Murphy, for some 
reason not disclosed in the evidence, refused to acquiesce 
in this action of the bishop, and the bishop notified the 
communicants of the church that Father Murphy was act- 
ing without right, and that the Rev. Father Carriker was 
properly constituted priest, and was qualified with au- 
thority to minister in spiritual matters to the congregation. 
Father Murphy appealed from the order of the bishop, 
and, his appeal having been determined against him, left 
the parish and accepted another mission. The defendant 
Michael Shaughnessy, who was one of the original incorpo- 
rators, and the defendant Michael Murphy, who appears 
to have been selected by a vote of the church membership 
to act as lay member of the corporation, refused to allow 
the new appointee of the bishop to act as priest of the 
parish and to obtain possession of the church and parson- 
age, and after some trouble over the matter Father Carri- 
ker found other quarters for his home and for the church 
services, and a part of the congregation attended his serv- 
ices and supported him, but the larger part attended the 
services at the church, which were conducted by Father 
Murphy, and after he had accepted another mission no serv- 
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ices were held in the church. When Father Murphy left 
the parish he appears to have delivered the keys of the 
church and parsonage to the defendant Michael Shaugh- 
nessy who locked the church and parsonage and, against 
the authority of the bishop, refused to allow his appointee 
the use of the property. 

The defendants say in their brief: “The only real conten- 
tion or controversy between this people and the bishop 
is as to the right of the people to select their lay-trustees. 
Whenever the bishop is made to submit to this right on the 
part of this people, they are willing and offer to comply 
with every other request legitimately made of them, with- 
out any judgment of this or any other court.” The con- 
tention seems to be that these defendants Shaughnessy and 
Murphy are in fact the two lay members of this corpora- 
tion, and that the bishop in refusing to recognize them as 
such, and in attempting to appoint others in their places, 
has so far violated the rights of the body of communicants 
composing the St. Andrew’s church of Tecumseh as to jus-- 
tify those communicants, through the two lay members of 
the corporation appointed by them, in excluding the bishop 
and his appointee from the use of the church and property. 
The proposition that Shaughnessy and Murphy would have 
the right to exclude the bishop and his appointees from the 
use of the property until the bishop should recognize them 
as members of the corporation can not be sustained. There 
is no doubt that the bishop, the vicar general, and the 
priest appointed by the bishop constituted the majority of 
the corporate membérs. Whatever may have been the 
rights of the communicants and hody of church members 
at the time this corporation was formed, it is conceded by 
all parties, in the pleadings and in the evidence, that this’ 
corporation was formed for the purpose of taking and 
holding the property in question, and also for the purpose 
of controlling the use of the property in accordance with 
the policy and usages of the Roman Catholic church as OF 
ganized in the United States of America. Indeed, it is ad- 


mitted that this corporation owns ll of the property in 
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question. The communicants and body of church men- 
bers of the local church participated in the organization 
of the corporation, and in transferring this property to the 
corporation so organized, and there can be no doubt of the 
right of the corporation to control the use of this property. 
It is alleged in the answer that an attempt has been made, 
and that there is danger that it will be renewed, to convert 
this property, and to divert it from the purposés for which 
it was intended. The trial court excluded the evidence 
tending to support these allegations, and therefore we can 
not consider this question. We do not want to be under- 
stood as recognizing the right of the corporation, or any 
of its members, to so convert the property, nor to intimate 
that a court of equity in a proper proceeding would not 
prevent sucb conversion; but there is no evidence upon this 
point in the record, and whether the court did right in 
excluding this evidence can not be determined on this ap- 
peal. By the settled practice of this court, questions that 
may arise upon the rulings of the trial court in admitting 
or excluding evidence can only be presented to this court 
by proceedings in error. Upen appeal, this court must 
take the evidence as it is, and determine whether the de 
cree is right upon the pleadings and evidence as taken in 
the lower court. 

The trial court also refused to determine the question 
as to whether the defendants Shaughnessy and Murphy 
were members of the corporation, and as such entitled to 
participate in the management and control of the property. 
As the articles of incorporation and by-laws provide that a 
majority of the five members of the corporation may act 
for the corporation in the control of its property and af- 
fairs, and a majority concurred in the appointment of the 
successor of Father Murphy, it seems to be immaterial to 
this controversy, whether the defendants Shaughnessy and 
Murphy, or the two members who were appointed by the 
bishop as their successors, were entitled to act as the lay 
members of the corporation, and therefore the. refusal of 
the court to determine that question does not affect the 
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merits of this appeal. Nor is it necessary to construe the 
language of the articles of incorporation and the by-laws 
relating to the selection of these lay members. The prop- 
erty in question belongs to the corporation, and is com- 
mitted to its custody and control. Under the organization 
of this church corporation, the appointment and removal 
of its local or parish priest is committed to the bishop. 
The priest so appointed is a member of the corporation, 
and, with the consent of a majority of the members of the 
corporation is the authorized representative of the Roman 
Catholic church. Under the evidence in this record, the 
five members of this corporation, or a majority of them, 
are responsible for the care and custody of the church 
property, and its use as contemplated in accordance with 
the usages of the Roman Catholic church. 

It is therefore recommended that the decree of the trial 
court be affirmed. 


’ OLDHAM and PounD, CC., concur. 


\ 


By the Court: For the reasons stated in the foregoing 
opinion, the decree of the trial court is 
AFFIRMED. 


Notre.—Ohureh.—Society.—Corporation.—Congregation.—Parish.—Devise. 
—Schism.—Church Property—It is, we think, a matter of common 
observation that the terms “church” and “society” are popularly 
used to express the same thing, namely, a religious body organized 
to sustain public worship. Society v. Hatch, 48 N. H., 393, 396, 

A statute prescribed that it should be lawful for the male persons 
belonging to any “church” to choose the trustees. The whole statute 
has reference to religious associations. A church (ecclesia) may be, 
first, a temple or building consecrated to the honor of God and re- 
ligion; or, second, an assembly of persons united by the profession 
of the same christian faith, met together for religious worship. 
These give the legal, though the word has many popular definitions. 
In the statute, to which reference has been made, it appears to be 
used in the sense of the second of the foregoing definitions. Robert- 
son v. Bullions, 9 Barb. [N. Y.], 64, 95, affirmed 11 N. Y., 243. 

In one sense (and the common sense) the word “church” is under- 
stood to mean a number of christian persons, agreeing in their faith, 
usually assembling together at one place, for purposes of worship— 
submitting to its ordinances, and receiving its sacraments. This is 
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entirely distinct in meaning from the word “church” as applied to a 
corporation. In the former sense of the word, many persons are 
usually members of the church, and most commonly a large major- 
ity, who neither are or can be members of the corporation,—imarried 
women, infants, etc. When persons are incorporated by the name of 
“church,” this can be regarded only as a name of designation, or at 
most, as indicating, when property is given to them, the trusts upon 
which it is given. Wilson v. Presbyterian Church, 2 Rich, Eq. [S. Car.], 
192, 198. 

Distinction between congregation and church pointed out in First 
Baptist Church v. Wetherell, 3 Pai. Ch. [N. Y.], 296, 301. 

Where a testator devised his estate to the Protestant Episcopal 
church in New Canaan, parole evidence was held admissible to show 
that the terms “church” and “parish” were by this denomination 
of christians used indiscriminately, and in the same sense as society. 
Ayres v. Weed, 16 Conn., 291. 

For meaning of parochia, or parish, see Baker v. Fales, 16 Mass., 487, 
498, 

“As between two opposing factions of a religious association, land 
acquired by the association before any schism arose will be adjudged 
the property of that faction which abides by the doctrines, prin- 
ciples and rules of church government which the united body pro- 
fessed when the property was acquired.” Reorganized Church of Jesus 
Christ of Latter Day Saints v. Church of Christ, 60 Fed. Rep.,: 937.— 
REPORTER. 


MICHAEL SHAUGHNESSY ET AL. V. St. ANDREW’S CHURCH OF 
TECUMSEH. 


FILED FEBRUARY 6, 1902. No. 11,682. 
Commissioner’s opinion, Department No. 2. 


Ejectment: Priok Equity Action. An action in ejectment can not 
be maintained during the pendency of a prior action in equity 
between the same parties, in which plaintiff alleges that defend- 
ant wrongfully withholds possession of the same property from 
the plaintiff, and asks to enjuin the defendant from excluding 
the plaintifi therefrom. 


Error from the district court for Johnson county. 
Tried below before Stusss, J. Reversed. 


Samuel P. Davidson, for plaintiff in error. 


Sawyer & Snell, contra. 
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SEDGWICK, C. 


This is an action in ejectment begun by this defendant 
in error against the plaintiffs in error in the district court 
of Johnson county to recover possession of church and 
parsonage property. The petition is in the ordinary form. 
The answer, among other pleas, alleges “that on the 30th 
day of November, 1897, a suit was commenced in this court, 
in which St. Andrew’s Church of Tecumseh, Nebraska, was 
named as plaintiff, and these defendants and ‘others too 
numerous to mention’ were named as defendants, and 
said suit was instituted by and under the direction of said 
Thomas Bonacum as such bishop, and that in bringing said 
suit he.used the name of said church as plaintiff, as de- 
fendants averred therein, without authority. Said suit 
was instituted for the sole and only purpose of securing 
possession of the same property now in controversy, and 
of removing these defendants from the possession thereof 
as such trustees on behalf of said communicants, and for 
the purpose [of] securing possession thereof by said Bon- 
acum, in order that he might use the same for his own 
individual purposes and not for the benefit of said com- 
municants, as was alleged in the answer in this case, and 
which these defendants now allege is the sole purpose of 
this suit. And the subject-matter and issues involved in 
that suit are the same, in substance and in fact, as the 
subject-matter and issues involved in this suit. Said suit 
is now pending and undetermined in the supreme court of 
Nebraska, to which court it has been regularly taken by 
appeal by these defendants, after a decree and judgment 
had been entered in favor of plaintiff in that case in this 
court. When said case was so taken to the said supreme 
court of Nebraska, an order for a supersedeas undertaking 
to be given was entered by said supreme court, and in pur- 
suance thereof said undertaking was given and regularly 
approved and entered, and is now in full force.” 

The reply admits the commencement of the suit referred 
to in the answer, but denies that the subject-matter and 
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issues involved in that suit are the same, in substance and 
fact, as the subject-matter involved in this suit; admits 
that a decree and judgment was entered in the district 
court in favor of the plaintiff therein and against the.de- 
fendants, and that the same is pending in the supreme 
court, and admits that a supersedeas bond was given and 
approved ; and denies each and every other allegation con- 
tained in the answer. The defendant put in proof the 
pleadings in the former case, from which it appears that 
the petition therein, among other things, alleges “that on 
or about the 4th day of August, 1897, plaintiff, by said 
members mentioned in paragraph five hereof, took posses- 
sion of said parsonage by opening a window thereof, and 
one of their number entered therein, and then unlocking 
and opening the doors thereof; that when defendants 
learned of this fact they obtained a warrant for the arrest 
of said Hartig, and while he and the other members of said 
plaintiff corporation were absent from said parsonage, 
fraudulently induced the housekeeper to step outside of 
said parsonage, whereupon said defendants unlawfully en- 
tered the same, and locked and barred the doors and win- 
dows, and have since said time forcibly and unlawfully 
held the possession of the same and of said church building, 
which they also keep locked and barred, and they threat- 
ened to arrest any one or all of the officers or members of 
plaintiff corporation who shall attempt to or who enters 
said parsonage or church building.” The plaintiff, among 
other things, asked that the defendants be enjoined from 
in any manner excluding from said church edifice the 
plaintiff and said five members constituting the plaintiff 
corporation, and that the defendants be required to sur- 
render to the plaintiff the keys to said parsonage and 
church buildings, and all other property of the plaintiff 
in their possession. The answer denied these allegations 
of the petition, and, among other things, the defendants 
therein admitted that they “have held and kept possession 
of the church and parsonage described in the petition, and 
have kept the bishop, the priest and the vicar general out of 
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the possession,” and then alleged facts which they claimed 
entitled them to the possession of the property. 

When a court of equity takes jurisdiction for any pur- 
pose it will retain jurisdiction for all purposes, and do 
complete justice between the parties. There can be no 
doubt that in the former action the court had complete 
jurisdiction to settle all questions in regard to the posses- 
sion and right of possession of the property in dispute, and 
to put the party in possession of the property who should 
be found in that action to be entitled to the same. We 
think, therefore, that the defendants’ plea of another ac- 
tion pending ought to have been sustained. 

It is therefore recommended that the judgment of the 
district court be reversed and this case dismissed. 


OLDHAM and Pounp, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 


the case dismissed. 
REVERSED AND DISMISSED. 


J. K. BAKrER v. UNton Srock YARDS NATIONAL BANK. 
FinEeD FEBRUARY 6, 1902. No. 10,139. 
Commissioner’s opinion, Department No. 2. 


1. Special Appearance: JURISDICTION: WAIVER. If a defendent claims 
that the court has acquired no jurisdiction over his person, by 
reason of defects or irregularities in the process, or service 
thereof, his course is by special appearance and objections to 
tne jurisdiction; and if he goes further, and enters a general 
appearance, or invokes the powers of the court for any other 
purpose than quashing the pretended process, or service thereof, 
the defects are waived. 


2. Want of Jurisdiction: ANSWER. But where for some reason the 
defendant is privileged from suit in the county where or at the 
time when he is sued, he may set up want of jurisdiction of his 
person by answer, along with any other defenses he may have, 
without first making a special appearance or preliminary ob- 
jections, 
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3. : : AMENDED ANSWER. In such case he must plead 
the wait of jurisdiction as soon as called upon to answer. If 
he answers without so doing, he can not afterwards make the 
defense in an amended answer. 


4. Promissory Note: ACCOMMODATION: DEFENSE: PAYEE: INDORSEE. 
That a promissory note was executed by way of accommoda- 
tion is a good defense as against the payee, but not as against 
the indorsee, from whom money was obtained by virtue thereof, 
even though he had notice of the relation of the parties to each 
other. 


5. ————-: ——-—: CONSIDERATION. Where money is advanced 
upon the representation and in the expectation that a person 
named will sign a note given therefor, and he afterwards does 
so, there is sufficient consideration as to the latter. 


6. Joint Enterprise: STATEMENTS OF ONE ParTy: EVIDENCE. State- 
ments of one of the parties to a joint enterprise, made while 
borrowing money to be used, and which was used in such 
enterprise, are admissible against the other parties thereto so 
far as they form a part of the transaction. 


Error from the district court for Douglas county. Tried 
below before PowELL, J. Affirmed. 


Hall & McCulloch, for plaintiff in error. 
Kennedy & Learned, contra. 


Pounb, C. 


The Union Stock Yards National Bank of South Omaha 
sued Baker and one Frazier upon a note made by Baker to 
Frazier, and by the latter indorsed and delivered to the 
bank. Service was had upon Frazier by leaving a copy at 
his usual place of residence in Douglas county and an 
alias summons issued thereupon to Buffalo county and 
was served upon Baker. The latter appeared and an- 
swered to the merits, and afterwards, by amended answer, 
set up as a further defense that the court had acquired no 
jurisdiction of his codefendant, Frazier, for the reason 
that the latter was a resident of Illinois, and had no resi- 
dence in Douglas county at the time of the service of sum- 
mons. At the trial the court directed a verdict for the 
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bank, and the judgment rendered thereon has come before 
us On error. 

A succession of well-considered cases has settled the law 
in this state as to the proper practice where want of juris- 
diction over the person of a defendant is asserted. If a 
defendant claims that the court has acquired no jurisdic- 
tion over his person, by reason of defects or irregularities 
in the process, or service thereof, his course is by special 
appearance and objections to the jurisdiction; and if he 
goes further, and enters a general appearance, or invokes 
the powers of the court for any other purpose than quash- 
ing the pretended process, or service thereof, the defects 
are waived. Omaha Loan & Trust Co. Savinas Bank v. 
Knight, 50 Nebr., 342; Ley v. Pilger, 59 Nebr., 561. But 
where, for some reason, the defendant is privileged from 
suit in the county where or at the time when he is sued, he 
may set up want of jurisdiction by answer, along with any 
- other defenses he may have. Hurlburt v. Palmer, 39 Nebr., 
158; Anheuser-Busch Brewing Ass’n v. Peterson, 41 Nebr., 
897; Herbert v. Wortendyke, 49 Nebr., 182; Barry v. Wa- 
chosky, 57 Nebr., 534, 585; Goldstein v. Fred Krug Brew- 
ing Co., 62 Nebr., 728. While in several of these cases 
the defendant first made a special appearance and objec- 
tions to the court’s jurisdiction over him, and, after these 
were overruled, set up the defense in his answer, we do 
not think such course is required in cases of this character. 
No special appearance or preliminary objections were 
made in Hurlburt v. Palmer, supra, or Herbert v. Worten- 
dyke, supra, and the provisions of sections 94 and 96 of the 
Code of Civil Procedure, taken together, would seem to 
make it clear that they were not required. See also Kyd 
». Exchange Bank of Cortland, 56 Nebr., 557. If such a 
defense is waived if not set up in the answer, it follows 
. that the defense is not waived when set up by answer, and 
therefore that it is not waived by any preliminary steps 
required before raising it in the prescribed way. That 
such is the proper construction of the Code, is apparent 
upon consideration of the practice prior to the Code, and 
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a comparison with the holdings of other courts. Rein- 
stadler v. Reeves, 33 Fed. Rep., 308; Ward v. George, 1 
Bush [Ky.], 357; Wabash W. R. Oo. v. Brow, 164 U. S., 
271; National Accident Society v. Spiro, 164 U. 8., 281. 
But while the defense set up in the amended answer was 
one that might properly be raised by answer in conjunction 
with other defenses, and while no preliminary objections 
were necessary to enable it to be so raised, we think it is 
the duty of a defendant in such cases to plead the want of 
jurisdiction as soon as called upon to answer. If he an- 
swers without so doing, we think he can not afterwards 
make the defense in an amended answer. Section 96, Code 
of Civil Procedure, provides that, if the objection is not 
taken by answer, “the defendant shall be deemed to have 
waived the same.” Answering without taking this objec- 
tion, then, was a waiver, and a waiver of such an objection 
must operate once for all. Having waived the objection, 
and by his answer acquiesced in the suit in a county other 
than that where he was amenable to service of process, he 
could not raise it at any subsequent stage of the proceed- 
ings. 

As the court directed a verdict for the bank, we must 
take Baker’s version of the transaction in question as the 
measure of his liability. His claim, in substance, is that 
he, with Frazier and one McPherson, cashier of the bank, 
entered into an arrangement for buying, feeding and ship- 
ping cattle, whereby Baker was to furnish one-half of the 
moneys required, and Frazier and McPherson the other 
half; that in order to raise their-share of the money Fra- 
zier and McPherson borrowed it of the bank upon a note’ 
signed “J. K. Baker & Co.” by Frazier, and sent a blank 
note to Baker for his signature; that this note was filled in 
as payable to Frazier, and by him indorsed, and put in the 
bank in lieu of the one first given. This note Baker after- 
wards renewed. He contends that it was a mere accom- 
modation to enable Frazier and McPherson to raise the 
money they had agreed to contribute, and that, as Me- 
Pherson was its cashier, the bank is chargeable with his 


VoL. 63] JANUARY TERM, 1902. 805 


Baker v. Union Stock Yards Nat. Bank. 


knowledge of the relation of the parties thereto... But Mc- 
Pherson is not the bank. Whatever might be the rule ap- 
_licable to a suit in which he claimed as indorsee, in this 
case the bank has parted with its money for this accommo- 
dation note; and the defense is urged, not against the payee. 
for whose accommodation it was made, or an indorsee also 
accommodated thereby, but against an indorsee from whom 
money was obtained thereon. That a promissory note was 
executed by way of accommodation is a good defense as 
against the payee, but not as against the indorsee, from 
whom money was obtained by virtue thereof, even though 
he had notice of the relation of the parties to each other. 
Penn Safe Deposit & Trust Co. v. Kennedy,* 175 Pa. St., 
160, 34 Atl. Rep., 659; Cole v. Cushing, 8 Pick. [Mass.], 47, 
48. That McPherson was cashier, could, at most, but charge 
the bank with what he knew. It does not identify one with 
the other. The corporation is a person distinct from its 
officers. Humphreys v. McKissock, 140 U. S., 304. Hence, 
while, as far as Frazier or McPherson are concerned, there 
would be no consideration for the note, yet, as it was given 
to be used by them in raising money, and they so used it, 
the furnishing of the money to Frazier, or to Frazier and 
McPherson, by an indorsee, is a consideration, and the 
note is enforceable by such indorsee, though it knew the 
purpose for which the note was given. Nor do we think it 
matters that in this case the money was loaned before 
Baker signed the note, so long as it appears that the loan 
was made on the representation and in the expectation that. 
he would sign the note given, and he did afterwards sign 
a note which was used to take it up. A case of this kind 
was presented in Steers v. Holmes, 79 Mich., 430, 44 N. W. 
Rep., 922. 
There are several assignments of error in rulings upon 

evidence. These are based on the admission of testimony 
as to the circumstances surrounding the execution of the 
note signed by J. K. Baker & Co., which was taken up by 
the accommodation note of which the one in suit is a 


*This case appears in 34 Atl. Rep. as Adams v. Kennedy.—REPoRTEn. 
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renewal, and as to Frazier’s statements while procuring 
the loan and executing the note. The circumstances testi- 
fied to are material to show the relation of the indorsee to 
the paper here in suit. The statements of Frazier were to . 
the effect that Baker was absent, that Frazier would make 
a note temporarily, and that such note would be taken up 
by one signed by Baker, secured by a mortgage on some cat- 
tle, as soon as the papers could be executed by the latter. 
The money was sent to Baker, and was used in the pur- 
chase of cattle, and he signed the papers as Frazier had 
represented he would. Taking Baker’s own version, the 
statements of Frazier, one of the parties to the admitted 
joint enterprise, made while borrowing money to be used 
in, and which was used in, such enterprise, and as a part of 
the transaction, were admissible. 
We recommend that the judgment be affirmed. 


SEDGEWICK and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


Note.— Section 96, Code of Civil Procedure.— Misjoinder.— Defect of 
Parties.— Jurisdiction. General Demurrer.—Misjoinder of causes of ac- 
tion must be taken advantage of by answer or demurrer, otherwise 
it is waived. Claire v. Claire, 10 Nebr., 54, 56. An answer filed is a 
waiver of an exception to the overruling of a special demurrer. Cov 
v. Peoria Mfg. Co., 42 Nebr., 660. A demurrer on the ground of defect 
of parties, is waived by an answer. Lederer v. Union Savings Bank, 
52 Nebr., 133. A defense of a defect of parties, can not be raised for 
the first time in the supreme court. Ayres v. Duggan, 57 Nebr., 750; 
Phenix Ins. Co. v. Rad Bila Hora Lodge, 41 Nebr., 21, 23. The filing of an 
answer, is not a waiver of the overruling of a general demurrer. Cox. 
v. Peoria Mfg. Co., 42 Nebr., 660; Hopewell v. MeGrew, 50 Nebr., 789. ‘he 
objection that-the petition does not state a cause-of action, may be 
raised even in the supreme court. Sage v. City of Plattsmouth, 48 
Nebr., 558. Objection to jurisdiction not arising on the summons, its 
service or indorsement, may be raised by answer. Herbert v. Worten- 
dyke, 49 Nebr., 182. The plaintiff waives nothing by failing to object 
by answer or demurrer to a cross-petition which sets up a counter-— 
claim. He may take advantage of such defect at any stage of the 
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proceedings. Brugman v. Burr, 30 Nebr., 406, 420. Failure to allege ex- 
clusive adverse possession, will be considered waived after judgment. 
Tourtelotte v. Pearce, 27 Nebr., 57, 62. Motion is the proper remedy for 
defects in form. Forbes v. Petty, 37 Nebr., 899.—REPORTER. 


GEORGE F. HESSELGRAVE ET AL. V. STATE OF NEBRASKA. 
FILED FEesrRuaRy 6, 1902. No. 10,970. 
Commissioner’s opinion, Department No. 3. 


1. Recognizance: TrrMs: Limit. A recognizance in a criminal] action 
conditioned “that the defendant shall be and appear in this 
court on the first day.of the next term thereof to answer to the 
charge of rape now pending herein against him, and will not 
depart the court without leave, and abide the order of the 
court,” is limited to the term at which it exacts the appearance. 


REecorD: ORAL TESTIMONY: FORFEITURE. Under our stat- 
utes, the state is not limited to a record entry made on the 
court records to prove a forfeiture of the recognizance, but may 
use oral testimony for that purpose; but, in order to default 
the defendant, he must be called at some time during the térm 
set for his appearance. 


Error from the district court for Buffalo county. Tried 
below before SULLIVAN, J. Reversed. 


Hector M. Sinclair, Hamer & Hamer and Warren Pratt, 
for plaintiffs in error. 


Fred A. Nye and N. P. McDonald, for the state. 


DUvuFFIn, C. 


November 16, 1897, an information was duly filed in the 
district court for Buffalo county, Nebraska, charging 
George F. Hesselgrave with the crime of rape. He was 
arraigned November 23, 1897, entered a plea of not guilty, 
and entered into a recognizance in the sum of $2,000, with 
Floyd F. Gargett and William E. Jakway as sureties. The 
recognizance is in the following form: “And now on this 
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day personally came W. E. Jakway and F. F. Gargett and 
personally acknowledged themselves indebted to the state 
of Nebraska in the penal sum of $2,000. The conditions 
of this obligation are such that if the defendant, George F. 
Hesselgrave, shall be and appear in this court on the first 
day of the next term thereof, to answer to the charge of 
rape now pending herein against him and will not depart 
the court without leave and abide the order of the court, 
then this obligation to be void, otherwise to remain in full 
force and effect.” The next term of court at which the de- 
fendant was to appear was the February, 1898, term. It 
appears to be conclusively shown that Hesselgrave was 
present on some of the days of the February term. His 
case, however, was not called, probably for the reason that 
the term was what is known as an “equity term”; no jury 
being called, and no criminal work done, or cases tried 
which require the impaneling of a jury. Another term of 
the court was held in May, 1898, and the defendant was 
present on one or more of the days of the session, but failed 
to appear when his case was called, and a default was 
thereupon entered against him and his sureties. This ac- 
tion is brought by the county attorney to recover the sum 
of $2,000, the amount of the recognizance, and from a 
judgment entered against them the defendants have taken 
error to this court. 

From the statement above made, it will be observed that 
the case of the State against Hesselgrave was not called at 
the February, 1898, term of the district court; that being 
the term at which Hesselgrave was bound to appear by the 
conditions of the recognizance in suit. The principal ques- 
tion for our determination is, does a recognizance in the 
form of the one in controversy bind the defendant to ap- 
pear from term to term, or has he observed the conditions 
of his bond by appearing at the first term of court next 
ensuing, and standing ready to answer to any call of his 
case which may be made by the court at that term? This 
question is, we think, fully answered in the opinion filed 
in State v. Murdock, 59 Nebr., 521. The head-note is as 
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. follows: “A recognizance in a bastardy proceeding, condi- 
tioned that accused ‘shall be and appear before the district 
court on the first day of the next term thereof, and appear 
thereat from day to day to abide the order of the court,’ is 
limited to the term at which it exacts the appearance. A 
continuance of the cause to a subsequent term of court is 
not within the contract of the recognizance, and, if made, — 
a non-appearance of accused at the term to which the con- 
tinuance carries the cause is not a breach of such recogni- 
zance.” Itis true that that case is not, properly speaking, a 
criminal action; but that, to our minds, makes no differ- 
ence, and does not in the least weaken it as an authority. 
The terms of the recognizance are the same in each case. 
Why they should receive a different construction because 
in the case at bar the recognizance was given in a purely 
criminal action, and in the other in a bastardy proceeding, 
is not made clear to us. The parties who executed this 
recognizance entered into a contract with the state. Why 
the contract should be differently construed because given 
in a criminal action, or why their liability should be in- 
creased over those who had entered into a like contract in 
in any other action, is not apparent. : 
It is insisted by the county attorney that Hesselgrave 
was not present on each day of the session during the Feb- 
ruary term, and that in consequence he was in default, and 
the recognizance forfeited, although his case was not 
called for any purpose. This, apparently, was the view of 
the district court, as we gather from instructions eight and 
nine given to the jury as follows: “If you find from the 
testimony that the said information was filed by the county 
attorney, against the said Hesselgrave as alleged in said 
petition, and further find that the said Hesselgrave did not 
appear at any time during the February, 1898, term of said 
court, or if you find that he did appear a part of said time 
at said court, but was not before said court or in the court 
room during the last session of said term of said court, and 
at the time said term adjourned finally, then it would be 
your duty to find for the plaintiff.” “If you believe from 
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the evidence that the said Hesselgrave was in the court 
house on the evening that the said February 1898 term of 
court adjourned finally, but that he was not in the court 
room during said session and did not make his presence 
at the court house known to the court, or the county attor- 
ney at said time, then you are instructed that this would 
not be a compliance with the conditions of the recognizance, 
and the defendants would be liable even though Hessel- 
grave came into court at the next term but departed the 
court and absconded before his trial was reached at said 
second term.” The thought conveyed by these two instruc- 
tions, taken together, is that it was the duty of the defend- 
ant Hesselgrave not only to appear at the February term 
and hold himself in readiness to answer to any call of his 
case, but that he must also report his presence to the court 
or to some of the officers of the court, and that if he did 
not do so he was in default, and that such default might at 
any term subsequent be entered by the court. If, as is held 
in State v. Murdock, supra, the recognizance is binding and 
effective only during the term of court at which the defend- 
ant is to appear by its terms, it must, we think, be quite ap- 
parent that no default or forfeiture can be entered by the 
court except at that term. In this case, if the recognizance 
was limited to the February term, then advantage of any 
breach of these conditions must be taken at that term. If, 
as a matter of law, it was the duty of the defendant not 
only to be present at the February term, but to report his 
presence to the court or its officers, then a failure to do so 
would probably constitute a default, and a nunc-pro-tunc 
order entered at a subsequent term would probably be 
sufficient upon which to base a suit. A careful examina- 
tion of the authorities convinces us, however, that the de- 
» fendant was not at fault, and could not be put in default, 
until his case was called for some purpose duving the Feb- 
ruary term, and he failed to respond to the call. In State 
v. Gorley, 2 Ta., 52, it was held: “Before a default can 
properly be entered against a defendant who has given a 
recognizance to appear in court at a certain time, he must — 
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be called, and the record should not only show that he was 
not present, but that he was called, and this is so much a 
matter of substance that it can not be dispensed with.” In 
Urton v. State, 37 Ind., 339, it was held, that, “In a suit 
upon a recognizance, the complaint must show that the 
principal in the recognizance was called and defaulted.” 
In Dillingham v. United States, 2 Wash. [U. 8. C. C.], 422, 
427,, the action was brought to recover the penalty of a 
recognizance. Judge Washington, in speaking of the ques- 
tion as to what constitutes a breach, used the following 
language: “For we hold it to be essential to a breach of 
the condition, upon which the forfeiture is to arise, that 
the party who is recognized to appear, should be solemnly 
called before his default is entered; and even if the default 
can be proved by the parol evidence of the magistrate before 
whom the appearance was to be, which we very seriously 
question, it should clearly be proved that the party was 
called and warned, and neglected to appear. This is far 
from being a matter of form only, but, on the contrary, it 
is a humane provision to prevent a forfeiture accruing from 
the ignorance or inattention of the accused; and if, by the 
regular proceedings in courts of justice, it has been deemed 
right to call such person, and to warn him and his sureties 
of the consequence of his non-appearance, it will not be 
an easy matter to suggest a reason why this solemnity 
should be dispensed with by the magistrate, in a case pre 
cisely analogous. Mr. Wharton, the magistrate who took 
this recognizance, proved only that J. Jasper did not ap- 
pear before him on the day mentioned, yet, for aught 
that appeared to the contrary, he might have been 
present at the office of the magistrate on that day, and 
failed to make it known from an ignorance of the time and 
manner of doing it. We understand the meaning of the 
undertaking to be, that his appearance shal! be a legal 
one, that is, to appear when he is called.” In Brown v. 
People, 24 Ill. App., 72, the following was held: “It is in- 
dispensable to a legal default and declaration of forfeiture 
of a recognizance, that the principal should have been reg- 
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ularly called, and upon such call failed to appear.” At 
common law the default of a defendant could only be 
shown by an entry made on the records of the court. Our 
statute (Criminal Code, sec. 388) has changed this rule, 
and provides: “No action brought on any recognizance 
shall be barred or defeated, nor shall judgment thereon 
be reversed by reason of any neglect or omission to note 
or record the default.” This section undoubtedly permits 
the state to prove the default of the defendant by oral tes- 
timony, instead of by an entry on the records of the court, 
when, in consequence of the neglect of the clerk, or any 
other reason such default was not made a matter of record ; 
but it does not change the practice which must be pursued 
to put the defendant in default, viz., that his case shall be 
called, and a failure on his part to answer to the call. Our 
statute was borrowed from Ohio, and as early as 1853 the 
supreme court of that state, in Swank v. State, declared: 
“Before the expiration of the term, it is the duty of the 
state to have the prisoner called,require a new recognizance 
for his appearance at the next term thereafter, and on fail- 
ure of the prisoner to enter into the new recognizance, he 
should be committed to jail.” 3 Ohio St., 429, 484. To our 
minds, it is a self-proving proposition that the defendant 
can not be put in default of the conditions of a recogni- 
zance that has no life, no vitality. He must be called, and 
his default made to appear during the life of the bond. In 
State v. Mackey, 55 Mo., 51, the court said: “Where pur- 
suant to the terms of his recognizance a prisoner presented 
himself at the term of court therein named and remained 
in court during the term ready to obey its orders, and no 
measures were taken to commit him or otherwise secure 
his appearance at any subsequent term, on adjournment 
the bond would be discharged, and could not be forfeited 
by the failure of the prisoner to present himself at a sub- 
sequent term.” In addition to the cases above cited, these 
views are supported by the following cases: State v. Ches- 
ley, 4 N. H., 366; State v. Grigsby, 3 Yerg. [Tenn.], 280; 
White v. State, 5 Yerg. [Tenn.], 183; Park v. State, 4 Ga., 
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329; United States v. Rundlett, 2 Curtis [U. S. C. C.], 41; 
Cable v. People, 46 Tl, 467; Banta v. People, 53 Ill, 484. 

Holding these views, we recommend that the judgment 
be reversed and the case remanded, with directions to the 
district court to allow the state to amend its petition to 
show, if it can, that the defendant was called and defaulted 
at any time during the February, 1898, term of court, and, 
if such showing can not be made, that then the case be dis- 
missed. 


AMES and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings according to 


law. 
REVERSED AND REMANDED. 


CouNnTY OF CASS vy. COUNTY OF SARPY.* 
Finep FEBRUARY 6, 1902. No. 12,183. 
Commissioner’s opinion, Department No. 3. 


1. Bridge: Sraeam Divipine CounrTIES: EXPENSE: CoNTRIBUTION. 
When a public bridge has been constructed across a stream 
dividing two counties, each county may be compelled, at the 
suit of the other, to contribute toward the expense of necessary 
repairs upon the same, although there may be no contract be- 
tween the counties for the building or repair of the structure. 


2, Amended Statutes: ConsTrUCTION. An amended statute is to be 
construed, in its application to subsequent transactions, pre- 
cisely as though it had been originally enacted in its amended 
form. 


Error from the district court for Sarpy county. Tried 
pelow before Baker, J. Reversed. 


Jesse L. Root, for plaintiff in error. 
William R. Patrick and Wright & Stout, contra. 
John M. Stewart and M. D. King, amici curie. 


*Rehearing allowed. Judgment below affirmed. 
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AMES, C. 


The facis out of which this litigation arose can not be 
more clearly or more concisely stated than in the manner 
in which they are set forth in the petition, of which the fol- 
lowing is a copy: “That the plaintiff and defendant are 
corporations organized by virtue of the laws of Nebraska. 
That in the year 1890 a public wagon bridge was con- 
structed across the Platte river at a point where the said 
river forms a boundary line between said counties. That 
the said bridge was constructed with funds furnished by 
sale of precinct bonds issued by the commissioners of 
Cass county for the precinct of Louisville, a precinct of 
said Cass county. Said bridge was not jointly constructed 
by the parties hereto nor did defendant do anything what- 
ever towards building said bridge. That immediately after 
the completion of said bridge, and from thence hitherto 
said bridge has formed a part of the public highways in 
said counties, has been constantly used by the public and 
at each end of said bridge a public road connects with said 
bridge. That in the spring and summer of 1900 the said 
bridge from constant use theretofore became and was in a 
dangerous condition; was out of repair. That the said 
county of Cass on the 1st day of May, 1900, requested the 
defendant to enter into a joint contract with the plaintiff 
for the purpose of repairing said bridge and having said 
bridge so repaired as to be safe for travel. That defendant 
by its commissioners on the first day of May, 1900, refused 
to enter into said contract, and refused to repair said 
bridge or any part thereof, or to do, or cause to be done 
any act or thing for the purpose of repairing any part of 
said bridge. Whereupon plaintiff caused J. R. Sheely & 
Co., bridge contractors, to repair said bridge and put it in 
a safe condition for travel and said contractor did forth- 
with cause said bridge to be repaired, completing said work 
and furnishing material for such repairing, Aug. 31, 1900. 
That plaintiff on the 4th day of September, A. D. 1900, 
paid said contractor for such work and material, the sum 
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of $5,283.86. That said prices paid were reasonable for 
such material furnished and work performed; that all of 
such material furnished and work performed were neces- 
sary for the proper repair of said bridge. That one-half of 
said bridge is in plaintiff county and one-half thereof in 
defendant county. That on the 7th day of September, A. 
D. 1900, plaintiff filed with the county clerk of defendant 
county an itemized statement of said work and material 
furnished duly verified that said items had been furnished 
and work performed; that said account was just and true 
and the amount claimed, which was one-half of said ex- 
penditure, or $2,641.93 was wholly unpaid after deducting 
all just credits. And such bill so verified was presented on 
said day to the commissioners of defendant county, then 
in session at the court house at Papillion, and said bill was 
refused and disallowed by said commissioners, whereupon 
plaintiff gave notice in writing to the defendant’s clerk 
that plaintiff intended to appeal from said’ disallowance of 
said bill, and later, and about September 18th, 1900, plain- 
tiff filed with said clerk its appeal bond which bond with 
sureties was approved by said clerk. Plaintiff alleges there 
is due and owing it from defendant because of the premises 
said sum of $2,641.93 with 7 per cent. interest from Aug. 
31st, 1900. Wherefore plaintiff prays judgment against 
defendant for said sum of $2,641.93 and costs of suit.” A 
general demurrer to this petition was sustained, and, the 
plaintiff electing to stand thereon, judgment was rendered 
dismissing the action and for costs. The plaintiff seeks to 
reverse the judgment by proceedings in error. 

It is objected, in the first instance, that the petition is 
fatally defective because of omitting to allege that the 
contract for making the repairs, for one-half the expense 
of which recovery is sought, was let to the lowest bidder. 
We think that, if the law required it to be so let, the allega- 
tion that the repairs were procured to be made by con- 
tract, although, perhaps, too indefinite, is, as against a de- 
nurrer, a sufficient averment of a valid contract, which 
presupposes a letting upon competition by bidders. The 


816 NEBRASKA REPORTS. [ VoL. 63 


Cass County v. Sarpy County. 


only questions of law involved in the case, are with respect 
to the validity and construction of sections 87, 88 and 89 
of chapter 78, Compiled Statutes, entitled “Roads.” These 
sections are as follows: , 

“Sec. 87. Bridges over streams which divide counties, 
and bridges over steams on roads on county lines, shall be 
built and repaired at the equal expense of such counties; 
Provided, That for the building and maintaining of bridges 
over streams near county lines, in which both are equally 
interested, the expense of building and maintaining any 
such bridges shall be borne equally by both counties. 

“Sec. 88. or the purpose of building or keeping in re 
pair such bridge or bridges, it shall be lawful for the 
county boards of such adjoining counties to enter into 
joint contracts; and such contracts may be enforced in law 
or equity, against them jointly, the same as if entered into 
by individuals, and they may be proceeded against, jointly, 
by any parties interested in such bridge or bridges, for any 
neglect of duty in reference to such bridge or bridges, or 
for any damages growing out of such neglect; Provided, 
That if either of such counties shall refuse to enter into 
contracts to carry out the provisions of this section, for 
the repair of any such bridge, it shall be lawful for the 
other of said counties to enter into such contract for all 
needful repairs, and recover by suit from the county so in 
default such proportion of the costs of making such re 
pairs as it ought to pay, not exceeding one-half of the full 
amount so expended. (Amended 1881, ch. 77; 1899, ch. 
57.) . : 

“Sec. 89. If the county board of either of such counties, 
after reasonable notice in writing from the county board. 
of any other such county, shall neglect or refuse to build 
or repair any such bridge, when any contract or agreement 
has been made in regard to the same, it shall be lawful for 
the board so giving notice to build or repair the same. and 
to recover, by suit, one-half (or such amount as shall have 
been agreed upon) of the expense of so building or repair- 
ing such bridge, with costs of suit and interest from the 
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time of the completion thereof, from the county so neglect- 
ing or refusing.” 

in 1879 the legislature enacted a statute entitled “An 
act to amend chapter 47 of the Revised Statutes of 1866, 
entitled ‘Roads.’” In 1881 the legislature authorized the 
preparation and publication of the work subsequently 
known as the “Compiled Statutes,” of which biennial edi- 
tions have since been issued. By this act of authorization 
the public acts of the legislature, including the Revised 
Statutes, were required to “be compiled, arranged and put 
into chapters, with appropriate heads and titles, and with 
reference to decisions of the supreme court.” This re- 
quirement was obeyed, and in all the serics of editions of 
the Compiled Statutes the act first above mentioned has 
been designated as “Chapter 78—Roads.” This heading or 
title is therefore an authorized conventional substitute for 
the title of the act itself, and consequently this court has 
held that a legislative intent to amend an act in such cases 
is sufficiently expressed by reciting the chapter and head- 
ing in the compilation. 

In 1881 the legislature passed and the governor ap- 
proved a measure entitled “A bill for an act to amend sec- 
tion 88, of an act to amend chapter 47, of the Revised Stat- 
utes of 1866, entitled ‘Roads,’ approved March 1st, 1879.” 
This measure did not include a clause expressly repealing 
the section mentioned, and was therefore void, but in the 
first and subsequent editions of the Compiled Statutes, until 
that of 1899, the section, in the form attempted to be given 
to it by the supposed act of 1881, was substituted for the 
valid section 88 of chapter 78. In 1899, an act was passed 
entitled “An act to amend section 88, chapter 78, Compiled 
Statutes of Nebraska of 1897, and to repeal said original 
section.” It is argued by counsel for defendant in error 
that this last act is an attempt to amend the void measure 
of 1881, and that it is therefore itself void. For the reason 
already given, this contention can not be upheld. The sup- 
posed act of 1881 and the abovementioned error in the 
publication of the Compiled Statutes were each and both 

56 
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wholly ineffectual for any purpose, and the act of 1899, 
having an appropriate title and being otherwise in due 
form, is the first and only amendment of section 88 of the 
act of 1879. It can not be inferred that the legislature 
were ignorant of the invalidity of the attempted amend- 
ment of 1881, and supposed that they were amending a 
measure to which they made no reference, rather than the 
“original section,” which they accurately described. The 
act of 1899 made no alteration in the act of 1879, except 
to add to section 88 thereof the proviso above quoted. The 
discussion is thus narrowed to the single inquiry, what was 
the legislative intent in enacting this proviso? Or, in other 
words, what is its true construction and effect? What 
change in the law did it accomplish? That it is to be given 
some force, if possible, can not be gainsaid.’ The case has 
been elaborately briefed and argued for both parties, but 
the question at issue is of such nature that little, if any, 
light can be thrown upon it by judicial authorities. Prior 
to the enactment of the proviso, contracts entered into pur- 
suant to section 88, could, as now, be enforced in like man- 
ner as the contracts of natural persons, and, under the 
provisions of section 89, when such a contract has been 
entered into for either the building or the repair of a 
bridge, and either county neglects or refuses compliance 
therewith, the other may, after giving the specified notice, 
expend the amount necessary for construction or repairs, 
and recover one-half of the same, or such amount as the 
contract calls for, from the delinquent. The proviso is 
not a mere duplication of section 89 and must be presumed 
to have been intended to apply to some state of circum- 
stances concerning which there was no previous enactment. 
Under the act of 1879, as well as under the amendment, 
two kinds of contracts are authorized,—one for the build- 
ing of bridges, and one for the repair of such structures. 
To the snbject-matter of the former of these two classes 
the proviso makes no reference, but the subject-matter of 
the latter of them is its own sole subject. It makes no 
regulation with respect to the construction of bridges, nor 


VOL. 63] JANUARY TERM, 1902. 819 
Cass County v. Sarpy County. 


to the repair of ther, in instances in which there is an ex- 
isting contract for such repair. The plaintiff in error 
therefore contends that it is, in effect, an independent pro- 
vision, imposing upon the adjoining counties equal obliga- 
tions for keeping in repair bridges across streams dividing 
them, without reference to or limitation by the subject 
or obligation of contracts, but .the defendant in error in- 
sists that this is too broad an interpretation, and that, 
although the effect of the proviso is to impose equal obli- 
gations upon the counties to make repairs in the absence of 
a contract for so doing, it, by its terms, has reference only 
to “such bridges” as are previously mentioned in section 
88, and that they are such only as have become the subject 
of contract. It is hence insisted that, in the absence of a 
contract for repairs, a county can compel contribution for 
the repair of only such bridges as have been built pursuant 
to contract. But this is at least as far from a literal in- 
terpretation of the proviso as is that proposed by the plain- 
tiff in error. Among the bridges mentioned in the preced- 
ing part of the section are those concerning which there is 
a contract for repairs and by section 89 the right of con- 
tribution is in such cases limited to the amount stipulated 
in the contract, but by the proviso the right of recovery 
is enlarged in all cases to an equitable sum, not exceeding 
one-half the expenditure, so that the construction pro- 
posed by the defendant in error brings the proviso and 
section 89 into conflict. The subject-matter of bridges over 
streams dividing two counties is first entered upon in the 
statute by section 87, which, considered by itself alone, im- 
poses the obligation to build and repair upon both counties 
equally, and without qualification. Section 88 authorizes 
the adjustment, regulation and apportionment of the bur- 
den by contract, and section 89 provides for the enforce- 
ment of the contracts. Under these three sections, as 
originally enacted, the obligations created by section 87, 
were so liniited and qualified that neither of them could be 
enforced, except by the voluntary and concurrent action 
of both counties. In our opinion, the purpose of the pro- 
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viso is to remove the restriction with respect to the main- 
tenance of bridges across dividing streams, and that the 
pronominal adjective “such” in the proviso has for its 
antecedent, not the bridges defined in the preceding part of 
section 88, but those mentioned in section 87. But the pro- 
viso is to be construed in connection with all the legisla- 
tion upon the subject, and is itself so qualified by section 
89, that in cases in which there is a contract for repairs, 
the extent of recovery is limited to the amount or propor- 
tion agreed to be contributed. That is to say, the three 
sections of the amended statute, as applied to this con- 
troversy, should be construed precisely as thev would have 
been construed if the proviso had been a part of the act of 
1879 as originally enacted. 

For these reasons, it is recommended that the judgment 
of the district court be reversed and the cause remanded 
for further proceedings in accordance herewith. 


DuFriz, C., concurring. 


By an act approved March 1, 1879, the legislature pro- 
vided a complete code of laws relating to roads and bridges 
in this state. Sections 87, 88 and 89 of the act related to 
bridges over streams which divide counties, and are in the 
following language: 

“Sec. 87. Bridges over streams which divide counties, 
and bridges over streams on roads on county lines, shall 
be built and repaired at the equal expense of such coun- 
ties; Provided, That for the building and maintaining of 
bridges, over streams near county lines, in which both are 
equally interested, the expense of building and maintain- 
ing any such bridges shall be borne equally by both coun- 
ties. 

“Sec, 88. For the purpose of building or keeping in re- 
pair such bridge or bridges, it shall be lawful for the 
county boards of such adjoining counties to enter into 
joint contracts; and such contracts may be enforced, in 
law or equity, against them jointly, the same as if entered 
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into by individuals, and they may be proceeded against, 
jointly, by any parties interested in such bridge or bridges, 
for any neglect of duty in reference to such bridge or 
bridges, or for any damages growing out of such neglect. 

“Sec. 89. If the county board of either of such counties, 
after reasonable notice in writing from the county board 
of any other such county, shall neglect or refuse to build 
or repair any such bridge, when any contract or agreement 
has been made in regard to the same, it shall be lawful for 
the board so giving notice to build or repair the same, and 
to recover, by suit, one-half (or such amount as shall have 
been agreed upon) of the expense of so building or repair- 
ing such bridge, with cost of suit and interest from the. 
-time of the completion thereof, from the county so neglect- 
ing or refusing.” 

By an act approved March 1, 1881, the legislature at- 
tempted to amend section 88 of the foregoing act. The 
amendatory act is in the following language: 

“Section 1. That section eighty-eight (88) of an act 
entitled ‘An act to amend chapter forty-seven (47) of the 
Revised Statutes of 1866, entitled “Roads”’ approved March 
1, 1879, be amended to read as follows: Sec. 88. For the 
purpose of building or keeping in repair such bridge or 
bridges, it shall be lawful for the county boards of such 
adjoining counties to enter into joint contracts; and such 
contracts may be enforced in law or equity against them, 
jointly, the same as if entered into by individuals, and 
they may be proceeded against jointly by any parties in- 
terested in such bridge or bridges, for any neglect of duty © 
in reference to such bridge or bridges, or for any damages 
growing out of such neglect. Provided, That if either of 
said counties shall refuse to enter into a contract to carry 
out the provisions of this section for the repair of any such 
pridge, it shall be lawful for the other of said counties to 
enter into such contract for all needful repairs.and recover 
by suit from the county so in default, such proportion of 
the cost of making such repairs as it cught to pay, not 
exceeding one-half of the full amount so expended. But 
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the provisions of this act shall apply only to those bridges 
which have been built, or may hereafter be built by co- 
operation of the counties separated by said stream.” 

It will be noticed that this amendatory act is fatally 
defective, for the reason that the original section attempted 
to be amended is not repealed. Notwithstanding the in- 
effectual character of the amendatory act, it was carried 
forward into the Compiled Statutes of 1881 as section 88 
of chapter 78, entitled “Roads.” It will be noticed that 
section 88, as attempted to be amended, is in the precise 
words of section 88 of the Session Laws of 1879, down to 
the word “provided” in the amendatory act. So that the 
Compiled Statutes of 1881, and all subsequent compila- 
tions of the statute, down to, and including the Compiled 
Statutes of 1897, contained the original section 88 of the. 
laws of 1879, and in addition to the original section the 
attempted amendment of 1881, the amendment being the 
proviso following the word “neglect” in the original sec- 
tion. By an act approved April 1, 1899, section 88 of 
chapter 78, Compiled Statutes, of Nebraska, 1897, was 
amended, the act being in the following form: ; 

- “Section 1. That section 88, chapter 78, Compiled Stat- 
utes of Nebraska of 1897, be amended so as to read as fol- 
lows: Sec. 88. For the purpose of building or keeping in 
repair such bridge or bridges, it shall be lawful for the 
county boards of such adjoining counties to enter into joint 
contract; and such contracts may be enforced in law or 
equity, against’ them jointly, the same as if entered into 
by individuals, and they may he proceeded against jointly, 
by any parties interested in such bridge or bridges, for any 
neglect of duty in reference to such bridge or bridges, or 
for any damages growing out of such neglect; Provided, 
That if either of such counties shall refuse to enter into 
contracts to carry out the provisions of this section, for 
the repair of any such bridge, it shall be lawful for the 
other of said counties to enter into such contract for all 
needful repairs, and recover by suit from the county so in 
default such proportion of the cost of making such repairs 
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as it ought to pay, not exceeding one-half of the full 
amount so expended. 

“Section 2. That section eighty-eight (88), chapter 78, 
Compiled Statutes of Nebraska of 1897, be and the same is 
hereby repealed.” — 

Plainly and undeniably the object of this last amend- 
ment was to make both counties liable for the repair of 
bridges over streams which divide the counties. We have 
in the above statement undertaken to give a history of this 
statute, and will now proceed to examine the facts in the 
case drawing the statute in question. 

Cass and Sarpy counties are divided by the Platte river. 
In the year 1890 a bridge was erected across the river at or 
near the town of Louisville, in Cass county. The money 
for erecting the bridge was derived from the sale of bonds 
by the county of Cass for the precinct of Louisville. There 
was no agreement between the two counties concerning the 
building of this bridge, and Sarpy county did not contrib- 
ute anything toward its erection. After the erection of 
the bridge, and from that time to the present, said bridge 
has formed a part of the public highways in said counties, 
and has been constantly used by the public, each end of the 
bridge being connected with a public road. In the year 
1900 the bridge had become out of repair from constant 
use, and Cass county, about May 1, of that year, requested 
the county of Sarpy to enter into a joint contract for the 
purpose of having the bridge repaired and made safe for 
travel. The county commissioners of Sarpy county re- 
fused to enter into any contract relating to the repair of 
the bridge, and refused to repair the same or any part 
thereof, and thereupon the county of Cass caused the 
bridge to be repaired at a cost of $5,283.86. September q, 
1900, the plaintiff filed with the county clerk of Sarpy 
county an itemized statement of the work done and ma- 
terial furnished, duly verified, and claiming from said 
county, one-half the expenditure, or $2,641.93. This bill 
was rejected by the commissioners of Sarpy county, and 
this action is brought to enforce its payment. A general 
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demurrer to the petition was sustained, and, the plaintiff 
electing to stand thereon, judgment was entered dismissing 
the action and for costs. From this judgment the plaintiff 
has taken error to this court. 

It is insisted that the amendment of section 88 made by 
the legislature of 1899 is invalid, for the reason that it 
sought to amend a void statute, and that the amendment 
had nothing to operate on. We were at first inclined to 
this view of the case, but further examination and con- 
sideration has led us to the conclusion that such a con- 
tention can not be supported. The amendment attempted 
to be made to section 88 is concededly invalid, for the rea- 
son that the requirement of our constitution was not ob- 
served, in that the section which it sought to amend was . 
not repealed. The cases holding to these doctrines are so 
well understood by the profession that reference to them is 
unnecessary. By chapter 79 of the act of 1881, Guy A. 
Brown was authorized to compile all the public acts then 
in force in this state, and to arrange said statutes into 
chapters, with appropriate heads and titles, and with refer- 
ence to decisions of the supreme court. Under the author- 
ity of this act, Mr. Brown proceeded to compile the stat- 
utes, and the result of his work is what is known as the 
“Compiled Statutes of 1881.” The act of 1879, first above 
referred to, appeared in the Compiled Statutes of 1881 as 
chapter 78 of that compilation, under the head of “Roads.” 
Section 88 of the act of 1879 appeared in full in the com» 
pilation as amended by the act of 1881. As before stated, 
the amendment attempted by the act of 1881 was the ad- 
dition of a proviso to the original section, the original sec- 
tion as enacted in 1879 appearing word for word in the 
Compiled Statutes; but added thereto was the amendment 
in the way of a proviso. If Mr. Brown, in compiling the 
laws, had omitted this void proviso, we would then have 
had the law of 1879 word for word as it was enacted orig- 
inally, and the question is whether the addition of an at- 
tempted amendment which was wholly ineffectual to 
change or modify the law, made by the compiler wholly 
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without authority, because the amendment never had any 
force, can be said to have incorporated into the compila- 
tion of 1881 a void statute. We think not. The statute 
appears in the compilation exactly as it was passed, and 
the addition thereto of a void amendment made by the 
compiler, can not in our opinion, have the effect to make 
void that part of the statute to which the void amendment 
was attached. If this reasoning is correct, then a reference 
to section 88 of the Compiled Statutes of 1897 by the 
amendatory statute passed in 1899 was a reference point- 
ing out a valid section of the statute then in full force, and 
the amendment of 1899 was not in any sense an amend- 
ment of a void or unconstitutional statute. The amend- 
ment of 1899 in express terms requires the cost of repairs 
to county bridges of the character of the one in question 
to be equally borne by each county. This being the case, 
the demurrer of the defendant should have been overruled. 


By the Court: For reasons stated in the foregoing opin- 
ions, it is ordered that the judgment of the district court 
be reversed, and the cause remanded for further proceed- 
ings in accordance therewith. 


REVERSED AND REMANDED. 


' 
Iowa LOAN & TRUST COMPANY, APPELLEE, Vv. SAMUEL H. 
Hoge ft AL., IMPLEADED WITH SARAH M. EDSON ET AL., 
APPELLANTS. 


Towa LoAN & TRUST COMPANY, APPELLEE, V. HERMAN POPE, 
APPELLANT. 


FiLep FEBRUARY 19, 1902. Nos. 11,077, 11,078. 


Stare Decisis. Proceedings in execution of decrees of foreclosure, ex- 
amined and found to be regular. 


APPEAL from the district court for Buffalo county. 
Heard below before SULLIVAN, J. Affirmed. 


$26 NEBRASKA REPORTS. [ Vou. 63 
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B. O. Hostetler, for appellants. 
Fred A. Nye, contra. 


Prr CuRIAM. 


All the questions involved in these cases have been con- 
sidered and decided in lowa Loan & Trust Co. v. Estate of 
Devull, 63 Nebr., 826. Each of the orders appealed from is 
right and is , 

AFFIRMED. 


Iowa Loan & TRUST COMPANY, APPELLEE, V. ESTATE OF 
JAMES M. DEvVALL ET AL., APPELLANTS. 


FILED FEBRUARY 18, 1902. No. 11,079. 


1. Judicial Sale: APPRAISEMENT: View. There is in the statute no 
requirement that an appraisement of land for the purposes of 
judicial sale shall be made upon the land, or in view of it. 


2. : : : PRESUMPTION. There is no presumption 
against the fairness of an appraisement arising from the fact 
that one of the appraisers who lived near the land, and knew it 
well, did not go upon it on the day the appraisement was made. 


3. Notice of Sale. A notice of sale under a decree of foreclosure, is 
not defective because it fails to state the amount due upon the 
mortgage as fixed by the decree. 


4, Presumption: Sun Time: Orricran Action. The presumption, if 
any there be, that business is conducted according to sun time, 
will not overcome the presumption in favor of the regularity of 
official action. 


5. Foreclosure: DIRECTION AS TO SALE: SALE EN MassE: ConrTIauous 
Tracts. Where a decree of foreclosure contains no direction as 
to the manner of selling the mortgaged property, error will not 
be presumed from the sale en masse of two contiguous tracts. 


AppEAL from the district court for Buffalo county. 
Heard below before SULLIVAN, J. Affirmed. 


B. O. Hostetler, for appellants. 
Fred A. Nye, contra, 
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SULLIVAN, C. J. 


This action, which was brought by the Iowa Loan & 
Trust Company against James M. Devall and others to 
.enforce a real estate mortgage, resulted in a decree of fore- 
closure, in execution of which the mortgaged property was 

-advertised for sale and sold by the sheriff of Buffalo 
county. From an order confirming the sale, defendants 
appeal. 

Their first contention is that the appraisement was made 
without viewing the property. It appears from the bill of 
exceptions that the sheriff and one of the appraisers went 
upon the land and examined it, but that the other ap- 
praiser, John Halkyard, did not inspect the property at, or 
immediately before, the appraisement was made. Mr. 
Halkyard, however, lived then, and for ten years before, 
within a quarter of a mile of the land and claimed to be 
sufficiently familiar with it to make an appraisement with- 
out further inspection. Upon these facts we entertain no 
doubt that the trial court was right in holding that there 
was no fatal irregularity in the appraisement. Besides, it 
is not insisted that the valuation fixed by the appraisers 
was too low, or that defendants have been in any manner 
prejudiced by Halkyard’s failure to go upon the land. 

Another ground upon which it is claimed the motion for 
confirmation should have been denied is that the notice 
of sale did not indicate whether the hour appointed for 
the sale was standard or true time. It appears that the 
sale was made according to standard time, and there is no 
evidence in the record tending to prove that standard time 
is in general use in Buffalo county. In Searles v. Averhoff, 
28 Nebr., 668, it was held that, nothing appearing to the 
contrary, it will be presumed judicial proceedings are con- 
ducted with reference to sun time. That decision was ren- 
dered in 1890, before standard time was generally adopted 

- in this state, and may, therefore, be said to have as its 
basis the experienced course of human conduct. Since 
then, however, the former method of measuring time has 
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fallen into disuse to such an extent that the reason for the 
presumption has almost, if not entirely, ceased to exist. It 
certainly has not now sufficient vitality to overcome the 
presumption in favor of the regularity of official action 
which may be properly appealed to for the purpose of sus- ° 
taining the proceedings under the decree. - 

A further objection to the order of confirmation is that 

‘the notice of sale is defective because it does not contain 
a statement of the amount due upon the mortgage as fixed 
by the decree. Such a statement is not required by the 
statute. This point has been decided time and again, and 
should now be regarded as settled and at rest. 

A final argument in favor of a reversal is that the mort- 
gaged property consists of two distinct tracts, and should, 
for that reason, have been offered for sale and sold in par- 
cels. The evidence in support of this contention is an affi- 
davit stating “that the premises in controversy in this case 
consist of two separate and distinct tracts of land,” one 
containing 80 and the other 160 acres. The two tracts are 
contiguous, and it may be that they are so used and im- 
proved as to make a sale in parcels inexpedient. The de- 
cree contained no direction as to how the property should 
be sold, and it must be presumed, in the absence of evidence 
of prejudice to the defendants, that the sheriff exercised a 
wise discretion and acted for the best interests of all the 
parties in making the sale. Kane v. Jonasen, 55 Nebr., 
757; Michigan Mutual Life Ins. Co. v. Richter, 58 Nebr., 
463; 12 Ency. Pl. & Pr., 53. 


The order appealed from is 
AFFIRMED. 


2 
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STATE OF NEBRASKA, EX REL. THE SCHOOL DIStricT OF THE 
CITY OF AUBURN, RELATOR, V. Ropert C. Boyb, Crry 
TREASURER OF THE CLry OF AUBURN, RESPONDENT. 


Fitkp FEsBRuARY 19, 1902. No. 12,521. 


1. Municipal Ordinance: License Monry: OccupaTiIon Tax. Whether 
money raised under the provisions of a municipal ordinance, 
requiring every person engaged in a certain occupation or busi- 
ness to pay a fixed sum annually into the city treasury, is 
license money, within the meaning of section 5, article 8, of the 
constitution, depends upon the substance and purpose of the 
ordinance, rather than upon its form. 


2,.———: —~-—-: ——-: PoLicE Power. If the purpose of the city 
authorities in adopting the ordinance was to raise revenue, then 
the money exacted is a tax; but, if regulation was the end and 
object in view, the money results from an exercise of the police 
power and is license money. 


3. Occupation Tax. An ordinance having no element of regulation, 
and showing on its face that the sole purpose of the city au- 
thorities in adopting it was to raise revenue, is a tax ordinance, 
even though the right to engage in the business or calling taxed 


is made to depend upon paying the tax and obtaining a license. 
Hotcoms J., dissenting. 


Erxor from the district court for Nemaha county. Tried 
below before STuLL, J. Affirmed. 


William H. Kelligar and :ljar Ferneau, for relator. 
H. A. Lambert and J. S. dicCarty, contra, 


SULLIVAN, C. J. 


The only question to be decided in this case is whether 
certain moneys collected by the respondent as treasurer 
of the city of Auburn are license moneys, within the mean- 
ing of section 5, article 8, of the constitution. The fund in 
controversy was raised under an ordinance whose object, 
as expressed in its title, was to impose “an occupation tax 
on certain occupations or businesses.” By the third sec- 
tion cf this ordinance it is made unlawful for any person, 
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firm or corporation to engage in any of the occupations _ 
upon which a tax is imposed, until the tax has been first 
paid and the fact of payment evidenced by the treasurer’s 
receipt, countersigned by the mayor. The fourth section 
provides penalties for violation of section 3. The conten- 
tion of counsel for relator is that the money raised under 
the ordinance is license money, because the right to engage 
in any of the occupations or lines of business upon which 
a tax is imposed does not exist until the tax has been paid 
and receipted for. It is said that the receipt mentioned in 
section 3 is, in form and substance, a license and that 
nioney paid as a condition of obtaining it results, therefore, 
from an exercise of the power to license, and not from an 
exercise of the power to lay and collect taxes. Counsel for 
respondent seem also to think that the character of the 
fund depends upon whether prepayment of the tax and the 
issuance of a receipt or license are conditions precedent to 
the right to engage in any of the occupations mentioned in 
the ordinance. They say: “The test whether the money 
in dispute is occupation tax or license money is, whether 
its payment is made a condition precedent to obtaining a 
license to conduct the business sought to be taxed. If its 
payment is a condition precedent to obtaining a license, it 
is license money; but, on the other hand, if the payment is 
not a condition precedent to obtaining a license to conduct 
the taxed businesses, then the money is occupation tax and 
is properly held by the respondent, for the use and benefit 
of the city. In determining whether such payment is a 
condition precedent to obtaining a license, the relator con- 
tends that resort alone can be had to the construction of 
the ordinance in question. This we do not think is true.” 
They then proceed to argue that the penal provision of the 
ordinance is void, and that if the tax is paid in advance the 
payment is made voluntarily and not under compulsion. 
or as a condition precedent to the right to engage in a taxed 
business or calling. Our view of the matter is that the 
money in question belongs to the city, not because of the 
form of the ordinance, or the form of the receipt or license 
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issued by the treasurer, but because it was clearly and un- 
mistakably the purpose of the mayor and council to exer- 
cise the taxing power. ‘he city authorities had power to 
levy an occupation tax, and if they intended to bring that 
power into action, the money raised under the ordinance 
is part of the general revenue of the city, even though pay- 
ment of the tax and procurement of a license were made 
conditions precedent to the right to pursue any of the 
taxed occupations or avocations. The ordinance declares 
in the first section, and in the title, that its purpose is to 
tax occupations and businesses. There is no attempt what- 
ever at regulation; nothing is commanded except the pay- 
ment of the tax, and nothing is forbidden except engaging 
in a taxed occupation or business before payment has been 
made. The object of the municipal authorities being to 
raise revenue, and not to prescribe rules of conduct for the 
security, convenience or comfort of the public, or to guard 
and conserve their-health or morals, it is entirely plain 
that the ordinance is referable to the taxing power, and is 
not a police regulation. Mays v. City of Cincinnati, 1 Ohio 
St., 268; City of New York v. Second Avenue R. Co., 32 N. 
¥., 261; 1 Desty, Taxation, 305. It must be conceded, as 
counsel for relator insist, that the mayor and council in- © 
tended to make payment of the tax and procurement of a 
receipt or license conditions precedent to the right to en- 
cage in any of the taxed occupations or lines of business; 
put that fact, in view of the clearly expressed purpose of the 
ordinance, is immaterial, whether the section providing for 
_ fines and penalties is void or valid. The writer thinks the 
section is valid. The charter expressly declares that all 
ordinances may be enforced. by the infliction of fines and 
penalties (Compiled Statutes, 1901, ch. 14, art. 1, sec. 69, 
subdiv. 12), and it is not perceived upon what ground this 
provision is claimed to be in conflict with the higher law. 
The constitution, it is true, forbids imprisonment for debt, 
but a tax is not a debt; and, even if it were, the infliction - 
of a fine or penalty would not necessarily result in impris- 
onment. Our cases upon this point seem to rest on no 
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principle, and they ignore the fact that penalties are, 
and have ever been, important incidents of all revenue 
measures ; they run couuter to the decisions in other juris- 
dictions (City of St. Lowis v. Sternberg, 69 Mo., 289; Den- 
wer City R. Co. v. City of Denver, 21 Colo., 350; Campbell 
v. City of Anthony, 40 Kan., 652) ; and, since they have not 
become either a rule of property or procedure, there is no 
reason why they should be adhered to. In any view of the 
case, the conclusion reached by the district court is right, 
and should be 


AFFIR\IED. 
Houcoms, J., concurring in conclusion only. 


I concur only in the conclusion reached by the chief jus- 
tice in the foregoing opinion, but find myself wholly un- 
able to agree to many of the views therein expressed. To 
my mind, the tendency of the opinion is to unsettle, if not 
directly overthrow, several prior decisions of the court on 
the same general subject. The sole question, as presented 
by the record, is whether the moneys in dispute are license 
moneys within the meaning of section 5, article 8, of the 
constitution, belonging to the common-school fund, or 
’ whether they should be regarded as revenues derived from 
an exercise of the taxing power alone, and therefore subject 
to the control of the city of Auburn in defraying its ex- 
penses of municipal government. This court has fre- 
quently expressed itself on the question of the distinction 
between a license and an occupation tax. It has also laid 
down the doctrine that to engage in business declared un-. 
lawful, unless a license is first obtained, may be punished 
criminally, while the collecting of a tax levied solely for 
revenue purposes can only be enforced as other civil lia- 
bilities. With these decisions, and the soundness of the 
views supporting the same, I am satisfied, and believe they 
should be followed and adhered to. 

In the case at bar the ordinance under which the rev- 
enues in controversy were colleeted, in my judgment, 
should be construed as an ordinance for the levying and 


VOL. 63] JANUARY TERM, 1902. 833 


State v. Boyd. 


collecting of an occupation tax. This construction must, 
I think, result from a consideration of both its form and 
substance. And I must say that, in my judgment, the form 
is entitled to consideration as well as the substance; and 
in doing so I do not wish to be understood as suggesting 
that form alone is the controlling factor. But to ascertain 
its objects and purposes, and what is sought to be accom- 
plished by its enactinent, we must give heed to the expres- 
sions therein contained, and the manner in which given 
utterance. The ordinance provides for the imposition of 
an occupation tax only. It contains no suggestion of regu- 
lation, or for licensing the businesses sought to be taxed. It 
contemplates the taxation of businesses or callings that by 
another ordinance are authorized to engage in the business 
when licensed. That is, by another and prior ordinance 
the payment of a license tax is exacted as a condition pre- 
cedent to the right to engage in such business, and the ordi- 
nance in question provides for levying and collecting an 
occupation tax on such licensed businesses. This alone 
makes it manifest that the sole object and purpose of the 
ordinance last enacted, which is under consideration, 
was to raise revenues for municipal purposes. In short, it 
is a revenue-producing measure, and is devoid of the ele 
ments making it an ordinance for the purpose of licensing 
and regulating the businesses mentioned, and authorizing 
the persons licensed to engage in the business only when 
the license tax provided for has been paid to the proper 
authority, and a license issued therefor. An occupation 
tax presupposes a lawful business which should bear a 
part of the expense of municipal government, while a li- ~ 
cense tax ordinance declares the business unlawful with- 
out a license to engage therein having first been obtained. 
Call it by whatever name you will, or hide it beneath the 
most ingenious and skillfully drawn ordinance that may 
be constructed, if the business is made unlawful, except 
upon payment of a sum as a precedent condition to the 
right to engage in such business, and obtaining a license or 
permit to engage in the business, for which the payment 
57 
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of a stated tax is required, the money thus derived is license 
money, to be applied as the constitution directs; and it can 
not lawfully be diverted from such purposes under the pre- 
tense that the ordinance is only for the purpose of collect- 
ing revenues. If the license tax thus exacted can not be 
justified as such, the act requiring its payment would be 
illegal and void for other purposes. 

Section 5, article 8, of the constitution provides: “All 
* * * license moneys arising under the rules, by-laws, or 
ordinances of cities, villages, towns, precincts, or other 
municipal subdivision less than a county, shall belong 
and be paid over to the same respectively. All such * * 
license moneys shall be appropriated exclusively to the use 
and support of common schools in the respective subdivis- 
ions where the same may accrue.” If moneys are collected 
under an ordinance providing for licensing different oc- 
cupations or callings, and as a license tax, it is license 
money, and no refinement of reasoning can change its 
character. It seems to me, the majority opinion sets up 
arbitrary standards by which to measure ordinances im- 
posing license and occupation taxes, and altogether loses 
sight of the constitutional provision quoted. A license is 
defined by Webster to be “a permission from authority to 
do some act; a grant of permission.” Bouvier says a li- 
cense is “an official permit to carry on a business or trade 
or perform other acts forbidden by law except to persons 
obtaining such permit.” By another authority, when ap- 
plied to government, it is defined as “an authorization by 
the government to an individual to do certain acts, or 
carry on a certain business.” Cyclopedic Law Dictionary. 
How, then, can it be successfully contended that an occu- 
pation tax may be levied and enforced by requiring the is- 
suance of a permit or license to do business, and making 
it unlawful to engage in the business until such tax is paid 
and a license is issued? This would permit the nullifica- 
tion of the provisions of the constitution, and the collec. 
tion of the occupation tax by means that are the very es- 
sence and substance of a law providing for a license tax. 
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In State vy. Aitkin, 61 Nebr., 490, this court has decided : 
First, the payment of an occupation tax can not be made 
a condition precedent to obtaining a license to conduct the 
business taxed ; and, second, when a tax is collected or paid 
as a condition of obtaining a license, it is license money, 
under the provisions of section 5, article 8, of the constitu- 
tion. The opinion in that case was but following different — 
prior decisions, and rested upon what is believed to be the 
application of sound and well-settled principles, proper 
and necessary in order to give due force and effect to the 
provisions of the constitution, and which can not, as it ap- 
pears to me, be successfully assailed. State v. Wilcox, 17 
Nebr., 219; State v. Bennett, 19 Nebr., 191. If the money 
is collected as an occupation tax, as I am satisfied it was 
in the case at bar, and as a result of the exercise of the tax- 
ing power, merely for the purpose of raising revenues, the 
right to levy and collect the tax presupposes the right of 
the party taxed to engage in the business; and the burden 
is imposed on him by the application of the same general 
principles underlying the authority to raise revenues for 
the expenses of government by levying a tax upon those 
who enjoy its protection and benefits, and only such means 
may be legally resorted to for the collection of such taxes 
as are recognized and applied in the collection of public 
revenues generally. 

. The provisions in the ordinance under consideration de- 
claring it unlawful to engage in the occupation or calling 
taxed unless the taxes levied thereon are paid, and provid- 
ing for arrest and fine upon conviction of a violation of the 
ordinance by a criminal prosecution, are clearly in excess 
of the powers of the municipality, and, under repeated de- 
cisions of this court, are void and non-enforceable. 

In an early case, State v. Green, 27 Nebr., 64, the sub- 
ject first received judicial consideration, and it is there 
decided: “A village has authority to levy a reasonable oc- 
cupation tax which conforms to the requirements of the 
constitution and statute; but such a tax is a mere civil lia- 
bility to be collected by levy and sale of property and not 
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by arrest and imprisonment.” The distinction between a 
license and occupation tax, and the means of enforcing the 
occupation tax and punishing those engaging in business 
without a license, is made clear. Regarding a license tax 
it is stated: “Where it is necessary to license a traffic—as 
the sale of intoxicating liquors—or a particular kind of. 
business which if not licensed and regulated may be used 
to defraud individuals or the public, the right to punish 
by imprisonment for a failure to pay the license fee and 
take out license is unquestioned, because such power is 
necessary for the preservation of order and welfare of So- 
ciety, but this power does not apply to a mere occupation 
tax.” The doctrine enunciated in the Green Case was ad- 
hered to and reaffirmed in Magneau v. City of Fremont, 
30 Nebr., 844, and Templeton v. City of Tekamah, 32 Nebr., 
542, and State v. Aitkin, supra. But it is said that, because. 
the charter of cities expressly declares that all ordinances 
may be enforced by the infliction of fines and penalties, for 
that reason an ordinance providing for the levying and col- 
lection of an occupation tax may be enforced by the inflic- 
tion of such punishment, if not complied with. If it is meant 
by this to say that the criminal processes and powers of a 
court may be invoked for the purpose of inflicting such 
punishment, I most earnestly dissent from the proposition. 
Such a power would, in my judgment, conflict with the 
paramount law, which declares imprisonment for debt 
shall not be permitted. It is true, a tax levied for revenue 
purposes is not a debt, in the strict and technical sense of 
the word, but it is a civil liability or obligation, to be en- 
forced against the person liable as other civil liabilities, 
and comes within the letter and spirit of the constitution. 
There are many civil liabilities which may be created by 
ordinance, most noted of which are those for raising rev- 
enues by general or special assessments; and yet a failure 
to discharge the obligation so imposed would not justify a 
resort to criminal prosecutions against the delinquent, 
even though an ordinance might expressly so provide. The 
authority to enforce ordinances by the infliction of fines 
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and penalties, when used in a sense as applying to criminal 
punishment, must be taken to mean only those violations 
which involve acts either mala in se or mala prohibita, 
and not to all ordinances indiscriminately. 

It is said the decisions of this court are in opposition to 
the authorities in other jurisdictions. An examination of 
the authorities, however, discloses that they are based on 
the principles underlying the collection and enforcement 
of license taxes, and not to revenue-producing acts alone. 
In principle, when so considered, they coincide with the 
prior utterances of this court on the same subject. 


Norman A. Curtis ET AL. v. D. M. OsBorNE & COMPANY, 
Finep Fesruary 19, 1902. No. 11,103. 


1. Homestead Right: Warver. The right of homestead is a personal 
privilege, and will be deemed waived, unless asserted before a 
sale of the premises, where those entitled to claim the right 
have been parties to the proceedings resulting in the sale, where 
those proceedings have been adversary in their character, and 
where there has been an opportunity to assert the right of 
homestead. Brownell v. Stoddard, 42 Nebr., 177. 


2. Decree of Foreclusure: APPRAISEMENT: DEpDUCTING LIEN: Pur- 
CHASER AND GRANTEE EsToprED. Where land is sold in pursuance 
of a decree of foreclosure, and in the appraisement a judgment 
lien thereon is deducted as a prior incumbrance, and the mort- 
gagee purchases the land at the sale subject to such judgment 
lien, neither he nor his grantee can be heard to question the 
validity of such lien, and the land may be resold on execution 
in ‘satisfaction of such lien. 


3. Sale: ConrinMATION: WIFE oF MorTGAGEE: DEED FROM Mort- 
GAGORS: HoMESTEAD EXEMPTION: LIEN DEDUCTED. After sale, 
and before confirmation, the wife of the mortgagee obtained 
a deed of the mortgaged ‘premises from the mortgagors, who 
occupied it as a homestead. The sale under the decree after- 
wards being confirmed, and the mortgagors’ title thereby 
divested, held, that such transaction did not change the rule, 
and that the mortgagee, as purchaser at the judicial] sale, and 
his grantee, could not, for that reason, be heard to assert the 
homestead exemption of the mortgagors to defeat the judz- 
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ment lien deducted in the appraisement from the value of the 
premises as a prior incumbrance. 


4. Joint Petition in Error: AssIGNMENTs. Where a joint petition in 
error is prosecuted by two plaintiffs, and the assignments of 
error can not be sustained as to each, they must be overruled 
as to both. 


ERROR from the district court for Dixon county. 
Tried below before Evans, J. A/firmed. 


Kingsbury & McMaster, for plaintiffs in error. 
McCarthy & Pearson, contra. 


Hotcomr, J. 


The plaintiff below, defendant in error, brought an ac- 
tion in ejectment to recover possession of certain real es- 
tate, making plaintiffs in error defendants jn the action. 
A trial to the court after issues were formed, without the 
intervention of a jury, resulted in findings favorable to the 
plaintiff, on which, after the overruling of a motion for a 
new trial, judgment was duly rendered. ‘The defendants 
prosecute error. 

The plaintiff claims title to the real estate by virtue of 
a purchase thereof at execution sale, the execution being 
issued on a judgment in its favor and against one Gibbs, 
who, prior to the sale under the execution, had been the 
owner of said land. It is disclosed by the record that 
plaintiff’s judgment was obtained in 1893 before a justice 
of the peace, a transcript of which was duly filed in the of- 
fice of the clerk of the district court,and thereby apparently 
became a lien on the real estate of the judgment debtor. 
The judgment debtor and owner of said land executed two 
mortgages on the real estate in controversy to the plaintiff 
in error Halstead, one of which, because of a default being 
made in its terms, was foreclosed by the mortgagee. In the 
foreclosure proceedings the defendant in error, Osborne 
& Co., in whose favor the judgment was rendered, was not 
made a party. After obtaining a decree in the foreclosure 
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suit, the land was duly appraised for judicial sale, and in 
making the appraisement the judgment lien of Osborpve & 
Co. was by the appraisers treated as a prior incumbrance 
on the land, and the amount thereof deducted accordingly 
from the gross value placed on the land, for the purpose of 
determining the interest therein of the mortgagor and judg- 
ment debtor. To this appraisement no exceptions were 
taken or objections made by any one in interest. The 
mortgagee Halstead became the purchaser of the real es- 
tate under the decree in his favor, and upon his application 
the sale was duly confirmed, and a sheriff’s deed to the 
property, executed in pursuance of an order of the court, 
was duly made and delivered to him. The property was 
sold by Halstead to his coplaintiff in error, Curtis, and the 
usual warranty deed executed conveying the land to the 
grantee therein named. It also is disclosed by the record 
that prior to the confirmation of sale, but after it was 
made, the mortgagors and judgment debtor executed in due 
form a warranty deed for the said real estate in favor of 
the wife of the mortgagee and purchaser at the sale made 
in pursuance of the decree of foreclosure. Nothing ‘ap- 
pears to have been done with this deed until the property 
was levied on by virtue of the execution in favor of Osborne 
& Co. some time thereafter, when it was recorded in the 
office of the register of deeds. It is now contended by the 
plaintiffs in error that the land in controversy was the 
homestead of the mortgagor and judgment debtor, and was 
not subject to the lien of the judgment of Osborne & Co., 
and that by virtue of the conveyance from the mortgagors 
to the wife of the mortgagee and the subsequent conveyance 
by the mortgagee and wife to Curtis, one of the plaintiffs 
in error, he obtained title thereto free from any lien thereon 
by virtue of the judgment in favor of Osborne & Co. The de- 
fendant in error argues that Curtis’s title is derived from 
his coplaintiff in error, Halstead, who in turn acquired 
title by virtue of the proceedings in foreclosure instituted 
by him, and the sale to him in satisfaction thereof, and the 
sheriff’s deed executed in pursuance of the sale and con- 
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firmation, and that, having obtained the land by a pur- 
chase subject to the plaintiff’s lien, which was by the 
appraisers deducted from the gross value as a prior incum- 
brance, neither he nor his grantee can now be heard to say 
that the judgment was not a valid lien on said land. 
Herein, as we view the record, lies the only controversy 
of a substantial character existing between the parties. 
If Halstead acquired title to the land by virtue of the sale 
thereof under his decree of foreclosure, wherein, by the 
acts and acquiescence of all parties in interest the lien of 
the judgment of Osborne & Co. was given priority, and 
the land sold subject thereto, neither the purchaser, Hal- 
stead, nor his grantee, Curtis, can now be heard to question 
the validity of the prior lien so found to exist thereon, and 
which the property was sold subject to. While it is en- 
tirely clear that the land, prior to its sale under the decree 
of foreclosure, was the homestead of the mortgagor and 
judgment debtor and exempt from the lien of the judgment 
while owned and occupied by Gibbs, it does not necessarily 
follow that others can be heard to assert its exempt char- 
acter, and especially those purchasing subject to the lien, 
as did the plaintiff in error Halstead, as well as Curtis, 
who succeeded to his title as his grantee. “The right of 
homestead is a personal privilege and will be deemed 
waived unless asserted before a sale of the premises, where 
those entitled to claim the right have been parties to the 
proceeding resulting in the sale, where those proceedings 
have been adversary in their character, and where there 
has been an opportunity to assert the right of homestead.” 
Brownell v. Stoddard, 42 Nebr.,.177. To the same effect 
is Rector v. Rotton, 3 Nebr., 171 and McHugh v. Smiley, 17 
Nebr., 620. Treating the two plaintiffs in error, who are 
complaining of the judgment. below, as having derived 
title to the land in controversy through and by virtue of 
the foreclosure proceedings instituted by Halstead, 
wherein the sale of the property was made subject to the — 
lien of the judgment creditor, it is quite obvious that 
neither he nor his grantee can now be heard to question the 
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validity of the lien deducted from the value of the land as 
a prior incumbrance. It is unnecessary that we should en- 
ter into any discussion of this phase of the case because of 
the numerous rulings and decisions of the court heretofore 
made on the same subject. 

The case of Farmers’ Loan & Trust Co. v. Schwenk, 
reported in 54 Nebr., 657, is quite analogous to the one at 
bar. A number of prior decisions are therein referred to 
and quoted from, and it is there held that: “Where, under 
a decree foreclosing one of two mortgages of equal priority 
given to plaintiff in one transaction and covering the same 
lands, the appraisers erroneously deducted from the value 
of the premises the amount of a judgment as a senior lien, 
the plaintiff, being the purchaser at the foreclosure sale, 
can not be heard, in a subsequent action by him to foreclose 
_ the other mortgage, to assert that such judgment was the 
junior lien.” Applying the doctrine deducible from the 
above case and the many others therein cited, the conclusion 
is irresistible that where one having a mortgage lien on 
real estate exempt as the homestead of the mortgagor, and 
against whom a certain judgment exists which would be a 
lien on the real estate except its exempt character is sea- 
sonably asserted, and who procures the sale of the property 
to be made subject to the judgment lien, which is treated 
as prior to the mortgage lien, and the property purchased 
by the mortgagee at the judicial sale made in pursuance 
of the decree in the proceedings, and subject to such judg- 
ment lien, can not afterwards, nor can his grantees, be 
heard to assert that such lien was and is invalid because 
of the homestead character of the premises in the hands 
of, and while occupied by, the mortgagor and judgment 
debtor. - 

Having disposed of the above branch of the case to our 
satisfaction, we next consider what force and effect, if any, 
should be given to the warranty deed executed by the mort- 
gagors, Gibbs, on their homestead to the wife of the mort- 
gagee, after the sale of the property, but before the 
confirmation of the sale. Curtis, the grantee of Halstead, 
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testifies that he knew nothing about this conveyance, until 
it was recorded in the county clerk’s office January 11, 
1898, and after the land had been levied on by virtue of the 
execution issued on the judgment in favor of Osborne & Co. 
The sale under the decree of foreclosure was made March 
15, 1897. The sale was confirmed, and a sheriff’s deed was 
executed to the purchaser, Halstead, May 10, 1897. Hal- 
stead and his wife executed a deed of general warranty to 
the grantee, Curtis, April 29, 1897. The sheriff’s deed was 
recorded the day of its execution, May 10, and the deed 
from Halstead and wife to Curtis the day following. Cur- 
tis testifies that he bought the land of the mortgagee, Hal- 
stead, and had no knowledge of his wife having a deed 
therefor; that he knew of the foreclosure proceedings, and 
that at the time he made the bargain he thought Halstead 
had a sheriff’s deed therefor. In view of these facts, which 
are undisputed, we think the trial court was justified in 
finding, as he did, in favor of the validity of the judgment 
lien. It may fairly be presumed that the deed from Hal- 
stead and his wife to Curtis was not delivered the day of 
its date, as. ordinarily would be the case, but was delivered 
at the time or subsequent to the execution of the sheriff’s 
deed as evidence of the title of the grantor, and the two 
instruments recorded in their proper order, showing a reg- 
ular chain of title. The deed given by the mortgagors to 
the wife of the mortgagee, so far as it might perform any 
useful purpose in conveying title in the land to Curtis, 
seems to have been an after-thought, and brought to light 
more for the purpose of defeating the lien of the judgment 
creditor rather than as being the instrument conveying any 
title in the premises to Halstead’s grantee, Curtis. The 
mortgagors and their grantee, pending the foreclosure 
order, were bound by the adjudication therein made to the 
same extent as the plaintiff mortgagee. The foreclosure 
proceedings were in no wise abandoned, but carried to a 
final conclusion and the title of the mortgagors wholly de- 
vested thereby, irrespective of the conveyance to the wife, 
which, whatever might have been its purpose at the time of 
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its execution, was not relied on by either of the parties to 
the transaction who are now complaining. This is made 
manifest because the grantee, Curtis, had no knowledge of 
the existence of the deed to the wife of Halstead, nor was 
the same ever delivered to him. The first knowledge he had 
of it was when it was placed on record in the office of the 
register of deeds. While this is true of Curtis, the facts and 
circumstances operate far more strongly against his co- 
plaintiff in error, Halstead. The latter was a party to the 
foreclosure proceedings. He prosecuted his suit to final 
decree and confirmation of sale, at which he became the 
purchaser. He became thereby bound by all the proceed- 
ings had in that case. He became the owner absolutely of 
all the interest of the mortgagors in the premises in con- 
troversy, subject only to the lien of the judgment of Os- 
borne & Co., which, by those proceedings, was fixed as a 
prior incumbrance, and subject to which he acquired title. 
Lyons v. Godfrey, 55 Nebr., 755. Halstead and his grantee, 
Curtis, have joined in the prosecution of a petition in 
error. Halstead is not in a position to claim error only on 
the theory that the judgment affects some of his substan- 
tial rights as a mortgagee or as the purchaser at the judi- 
cial sale made in the foreclosure proceedings. As we have 
seen, he is not in a position to complain, having purchased 
the property subject to the judgment lien; and, it thus ap. 
pearing that the record is without error as to him, the peti- 
tion in error can not be sustained as to both plaintiffs, and 
therefore must be overruled as to both. Moseman v. State, 
59 Nebr., 629. 

In any view of the record, which may properly be taken, 
the finding of the trial court is supported by the evidence, 
which is practically undisputed, and the judgment ren- 
dered thereon is a necessary conclusion by a correct ap- 
plication of the principles of law heretofore adverted to. 
The judgment therefore should be, and accordingly is, in 


all things 
: . AFFIRMED. 
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First NATIONAL BANK OF PAWNEE CITY, APPELLANT, V. 
GEORGE HAZELS BT AL., APPELLEES. 


FILED FEBRUARY 19, 1902. No. 11,124. 


1. Cemetery: DEDICATION: EXEMPTION. [eal estate platted into lots 
and blocks and dedicated as a public cemetery, and which is 
appropriated and used exclusively for burial purposes, is ex- 
empt from execution and forced sale. ; 


Crepirors’ Birt. Nor can it be reached 
_ by an equitable proceeding in the nature of a creditors’ bill. 


OwNnER RECEIVING REVENUE. The 
fact that the owner of the legal title to a portion of the lots 
in such cemetery receives a portion of the revenues derived from 
a sale thereof when required for burial purposes, does not 
render such unsold lots subject to execution, legal or equitable. 


3. : Las 


APPEAL from the district court for Pawnee county. 
Heard below before LETron, J. Affirmed. 


Story & Story, for appellant. 
Lindsay & Raper, contra. 


Ho.tcoms, J. 


By a suit in the nature of a creditors’ bill, the appellant, 
plaintiff in the action, sought in the court below to subject 
to the payment of its debt which had been reduced to judg- 
ment against the defendant Hazels, one of the appellees, 
certain cemetery lots, the legal title to which stood in his 
name. [t is disclosed by the record that the defendant 
Hazels was the owner of certain real estate situated in the 
corporate limits of Pawnee City, and that in pursu- 
ance of an ordinace enacted by the corporate au- 
thorities for that purpose, he platted the real es- 
tate into blocks and lots for burial purposes, which 
said plat was duly acknowledged and recorded and 
the property thereby dedicated, with the streets, alleys 
and passageways, to uses as a public cemetery. By 
the ordinance authorizing the platting of the land in lots 
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for a cemetery the city was entitled to a certain percentage 
of the prices received for burial lots which should be sold 
by the owner at prices specified and fixed therefor, which 
proceeds were to be used exclusively for the purposes of 
preserving, caring for and beautifying said burial grounds. 
Of about 166 lots into which said tract had been divided 
by the owner, about 100 had been sold, and in which were 
interred the bodies of deceased citizens of the city and 
vicinity. This action was begun and prosecuted on the 
theory that because the owner was selling the remaining 
lots, about sixty-six in number, at the prices specified and 
under the provisions of the ordinance heretofore men- 
tioned, as they were needed for interment purposes, and 
retaining to himself the proceeds of such sales, less the 
amount or percentage of the proceeds of each lot sold, to 
which the city was entitled under the said ordinance, such 
property was not exempt from execution and sale for the 
satisfaction of the debts of the owner of the legal title, and 
that a court of equity would seize the property, and sell the 
same by the appointment of a receiver or otherwise, and 
apply the proceeds first to the payment of the percentage 
due the city under the provisions of said ordinance, and 
then the remainder to the satisfaction of plaintiff’s judg- 
ment and costs. The trial court found the property ex- 
empt, that the relief prayed, if granted, would interfere 
with the rights and convenience of the public, and was 
against public-policy, and denied plaintiff the relief prayed 
for, and it brings the action to this court by appeal. 

The only question involved is whether, under the facts 
as narrated, a court is authorized to sequester the property 
by equitable execution, and sell the same in satisfaction 
of the debts of the owner of the legal title. We do not 
think this can be done. It is beyond cavil that the prop- 
erty has been duly and legally platted and dedicated to 
cemetery purposes, and is now, and was at the time of the 
institution of the suit, a public burying ground for the 
people of the city and vicinity, and its exempt character 
from execution or forced sale comes entirely within the 


846 NEBRASKA REPORTS. [Von. 63 


First Nat. Bank of Pawnee City v. Hazels. 


scope and purview of section 53, chapter 16, Compiled 
Statutes, 1891, which declares that: “Lands appropriated 
and set apart as burial grounds, either for public or pri- 
vate use, and so recorded in the county clerk’s office of the 
county where such lands are situated, shall not be subject 
to sale on execution on any judgment to be hereafter re- 
covered, to taxation, to dower, nor to compulsory parti- 
tion.” It is not the policy of the law nor the intention of 
the legislature exempting such real estate from execution 
that the spirit of discord shall be permitted to invade the 
silent precincts of the dead, and there hold high carnival 
in an unseemly contest as to which of contesting litigants 
shall profit by the sale of the necessary part of mother 
earth to enfold in its peaceful embrace the last that is 
mortal of man. The lots sought to be reached by the pres- 
ent action have regularly been platted, appropriated, set 
apart, and dedicated for purposes of burial of the dead. 
They come within the provisions of exemption in the stat- 
ute quoted. Nor are we able to say that, because the owner 
receives a pecuniary consideration for the burial lots which 
are disposed of by him in such burial grounds, such fact 
renders them, if unsold, subject to execution and forced 
sale, as contended for by appellant. The statute does not 
so distinguish. If it did, then an entirely different ques- 
tion would be presented. Neither are we able to see how 
section 50, just preceding, can change the meaning and 
construction of the one quoted. That section applies ex- 
clusively to cemetery associations, and the control and dis- 
position of cemeteries and burial lots therein by such as- 
sociations. The section quoted is complete in itself, is 
unambiguous in its terms, and exempts from forced sale 
property appropriated and set apart for burial purposes 
without exceptions or qualifications. The property in 
question comes within its terms, and must, therefore, be 
held to be exempt from seizure, either by direct legal pro- 
cess or by equitable proceedings, attempting to subject it 
to judicial sale for satisfaction of a debt against the owner 
of the legal title to such lots. About whether the proceeds 
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of such sales may be reached by a creditor and the method 
thereof, we need not concern ourselves, as that question 
does not enter into our consideration of the appeal. 

The judgment of the district court holding the property 
exempt and dismissing the action, is clearly right, and 
should be, and accordingly is, 

=: ’ AFFIRMED. 


MARIAN C, NOBLE, APPELLEE, V. CITIZENS’ BANK OF GENEVA, 
APPELLANT. 


FILED FEBRUARY 19, 1902, No. 11,202. 


War-Revenue Stamp: CERTIFICATE OF APPRAISAL. The war-revenue 
act of 1898, does not require the attaching of a revenue stamp 
to the certificate of appraisal made by a sheriff in the execu- 
tion of a decree for the sale of real estate ordered by the |. 
district court in a foreclosure action. 


AprEaAL from the district court for Fillmore county. 
Heard below before Hastines, J. Affirmed. 


Charles H. Sloan and Frank W. Sloan, for appellant. 


, 


H, P. Wilson, contra. 


Hoicoms, J. 


Because the sheriff, while acting under and in pursu- 
ance of a decree of foreclosure of a real estate inortgage, 
failed to attach a revenue stamp to his certificate of an ap- 
praisal made of the real estate for the purpose of a judicial 
sale, it is argued that the appraisal was for that reason 
invalidated, and the confirmation of sale made thereunder 
is erroneous. The argument is not convincing, and fails 
to carry conviction of the soundness of the legal proposi- 
tion thus advanced. We might rest the case on the state- 
ment that the sheriff’s return of his doings in executing 
the decree of the court is sufficient prima facie evidence of 
compliance with the law, regardless of the certificate at- 
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tached to the appraisal made by him and two freeholders 
called for that purpose, and would justify an order of con- 
firmation without looking beyond the return. However, 
we are persuaded that the act of congress providing for the 
collection of revenues under what is popularly known as 
the “War Revenue Act of 1898,” does not contemplate the 
stamping of an officer’s certificate, in a judicial proceeding 
in the courts of the state, of the character of the one in- 
volved in the consideration of the appeal in the case at 
bar. It was not intended by congress that the govern- 
mental instrumentalities and agencies of a state should 
be taxed for the purpose of raising the revenues provided 
for by that act. This becomes obvious by an inspection of 
section 17 of said act, which, inter alia, contains the follow- 
ing: “Provided, That it is the intent hereby to exempt 
from the stamp taxes imposed by this act such state, 
county, town, or other municipal corporations in the exer- 
cise only of functions strictly belonging to them in their 
ordinary governmental, taxing, or municipal capacity.” 
30 U. S. Statutes at Large, 455. Under the rulings of the 
internal revenue commissioner it is held: “Certificates re- 
quired by law, which are made by court officers under the 
direction and authority of the court, and which are neces- 
sary to give proper effect to the court proceedings, are 
exempt”; and “court processes, such as summonses, writs 
of attachment, subpcenas, warrants, orders of court, etc., 
are not required to be staniped.” It is also ruled that: “If 
the act performed, or the certificate issued by the officer is 
in the discharge of an official function necessary in operat- 
ing the general machinery of the government, it is exempt.” 
2 Decisions Internal Revenue, pp. 289, 290. 

The certificate to which our attention is called was made 
by the sheriff in the discharge of an official function, and 
was necessary in operating the general machinery of gov- 
ernment in the judicial department thereof. In the due 
administration of justice between litigants in the courts 
of the state, the power of the judiciary was called into 
operation for the purpose of securing an appraisal of the 


VOL. 63] JANUARY TERM, 1902. 849 


McIntyre v. Evanson, 


_real estate ordered to be sold, as required by statute; and 
the certificate of the officer acting under the order of the 
court that such appraisal had been made, was an essential 
part of the proceedings required to be taken in effecting a 
judicial sale of :the property, and therefore is not subject 
to the provisions of said revenue act proviane for the 
stamping of certificates generally. 

The order of confirmation was properly entered, and the 
same is accordingly 

AFFIRMED. 


E. McINTYRB, APPELLEE, V. CHRISTIE EVANSON ET AL., IM- 
PLEADED WITH WALTER J. WOODS, APPELLANT. 


Frtep FEBRUARY 19, 1902. No. 11,233. 


1. Foreclosure Sale: OBsEcTIONS To APPRAISAL: CONFIRMATION. Where 
in making a sale of real estate in pursuance of a decree in fore- 
closure proceedings, objections are made only to the appraisal, 
and the record showing that, on an order to show cause why 
,confirmation should not be had, the objections to confirmation 
were overruled, such ruling held to be on the objection to the 
appraisal. ; 


2. Appraigement: OnsEcrions: JUDICIAL SAL¥E: PRESUMPTION. Mere 
objection to an appraisement of real estate made for the pur- 
pose of judicial sale, unaccompanied by any showing in support 
thereof, is insufficient to overcome the presumption of the regu- 
larity of the proceedings as shown by the officer’s return, and 
is unavailing for the purpose of either vacating the BpErateat 
or denying confirmation of sale. 


APPEAL from the district court for Custer county. 
Heard below before WEStovER, J. Affirmed. 


C. L. Gutterson and G. H. Hager, for appellant. 
Nathan T. Gadd, contre. 


Hoicome, J. 


After appraisal of real estate made in foreclosure pro- 
ceedings, and before sale, the fee owner appeared. and filed 
objections to the appraisement on ‘the grounds: Virst, that 

58 
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no certificates of incumbrances were obtained by the sher- 
iff from the register of deeds, county treasurer, and clerk 
of the district court, respectively, and filed in the case 
before making the said appraisement; second, that the ap- 
praised value of the land was very much below the actual 
value; and, third, that the appraisers at the time of mak- 
ing the appraisal did not view the premises, nor go upon 
the same, nor investigate and examine the improvements 
upon said land. After sale, and the report of the sheriff 
of his doings in the execution of the decree of the court, 
an order was duly entered against the defendants to show 
cause why the sale should not be confirmed. No other ob- 
jection than the one made to the appraisement appears to 
have been made. It is disclosed by the record that: “This 
cause came on to be heard upon the objections to the con- 
firmation of the sale of real estate heretofore made in this 
cause, the plaintiff appearing by , his attorney, and 
the defendants appearing by . their attorney, where 
upon, after due consideration, it is ordered by the court 
that the objection to confirmation be, and the samé is 
hereby, overruled.” The sale, being found regular in all 
respects, was duly confirmed. It is apparent from the 
foregoing that the objection to the appraisal was consid- 
ered and passed upon in the confirmation of the sale, and. 
unless the objections interposed were such as to require 
the vacation of the appraisal, the order of confirmation 
was properly entered. No showing was offered in support 
of the reasous set forth for the vacation of the appraisal, 
and all objections therein stated are negatived by the rec- 
ord of the proceedings taken by the sheriff in pursuance 
of the decree directing a sale of the premises. . The return 
of the sheriff showing, as it does, the obtaining and filing 
certificates of liens before the land was advertised for sale, 
and the appraisal thereof in the manner provided by law 
is evidence, prima facie, that the acts certified to in the 
return made by the sheriff were performed in the manner 
stated; and a mere objection, unsupported by any evidence. 
to the contrary, is wholly unavailing fér the purpose of 
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overcoming the presumption of the regularity of the >ro- 
ceedings, evidenced by the return of the officer acting 
under the decree. The burden was on the objector to 
show irregularities in the proceedings, and this could not 
be accomplished by a naked, unsupported statement to the 
contrary. 


The order of confirmation was properly entered and is 
therefore , 
AFFIRMED. 


JOSEPH WILLIAMS ET AL., APPELLANTS, V. JOSEPH MILES 
ET AL., APPELLEES. 


FILED FEBRUARY 19, 1902. No. 11,630. 


1. Probate of Will: EquiTaBLe AcTIoN To SeT ASIDE: ATTORNEYS: 
ConTINGENT ConTRACT: MoTIoN To Dismiss: RIGHT AFTER Pay- 
MENT oF Taxable Costs. Three plaintiffs, who were heirs at 
law of a deceased party, joined with others in an action, equi- 
table in its nature, brought to set aside an order admitting to 
probate a will of such deceased party, and to have the will 
decreed to be revoked by an alleged subsequent will, and for 
leave to probate the posterior will, after’ an appeal to this 
court from a judgment adverse to the plaintiffs, moved to 
dismiss the action as to themselves upon the payment of such 
proportion of the costs as the court found just and equitable, 
which motion was resisted by their former attorneys, who 
had a contract with them and the other plaintiffs by which 
they were to receive a proportionate share of whatever might 
be recovered by judgment, or received in settlement or com- 
promise or otherwise, and who had, under such contract, ex- 
pended considerable money in the prosecution of the suit, 

-and earned attorney’s fees for services of considerable value. 
Held, That the plaintiffs were entitled to dismiss the action, 
as to their interests therein, upon payment of a proportionate 
amount of the taxable costs. 


2, Rights of Attorheys Can Not Be Litigated in This Action. Held, 
also, that the liability of the plaintiffs moving to dismiss, for 
expenses incurred by their attorneys, and for the value of their 
services under a contract for contingent fees, could not be. 
litigated or determined in this action on a motion to dismiss 
the action as to such plaintiffs. 


3. Rights of Attorneys: QUA&RE. Whether or not the contract of 
employment with the attorneys for the plaintiffs operated to 


Qa 
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give to them such a lien on, or interest in, the cause of action 
as to permit them to prosecute the action to final judgment for 
the enforcement and protection of their own rights by virtue 
of the contract, is not determined. ° 


APPEAL from the district court for Richardson county. 
Heard below before THomMPsoN, J. 


Heard on motion of three of the appellants to dismiss 
the action as to them. Motion sustained. 


Arthur J. Weaver, for the motion. 
John L. Webster, contra. 


FLoLcomn, J. 


Three of the appellants,—Joseph Williams, Ella Gag- 
non, and Frederick Williams,—who, with others, were 
plaintitis below, file in this court papers purporting to 
discharge from their employment the attorneys heretofore 
representing all the plaintiffs in the action, and designat- 
ing another attorney to represent them, accompanied by 
motions to dismiss the action as to them and their inter- 
ests in the matters in litigation, and praying that they 
may be dismissed out of and from the case upon such terms 
as to costs as by the court may be found just and equitable. 
The motion is resisted by the attorneys appearing for the 
appellants, who have heretofore represented all parties 
plaintiff in the action. The said moving parties, with the 
other appellants, all appearing to be heirs at law of one 
Stephen B. Miles, deceased, joined in an action, equitable 
in its nature, begun in the county court, for the purpose 
and object of having vacated and set aside a final order 
admitting to probate a certain instrument purporting to 
be the last will and testament of said deceased, and to 
have said instrument declared and decreed to be revoked © 
by a subsequent testamentary instrument alleged to have 
been executed by the deceased, revoking all prior wills, 
and for leave to present such subsequent will for probate 


o 
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and allowance. From a judgment adverse to the plain- 
tiffs, an appeal was taken to the district court, where, 
after trial resulting in a like judgment, an appeal is prose- 
cuted to this court. With the motions to dismiss, is pre- 
sented a showing by affidavits in support thereof, the sub- 
stance of which is that the motions are made in good faith, 
and because those making the same do not believe that 
they have a good cause of action upon which to ground a 
recovery on the final determination thereof; that they 
have received nothing by way of compromises or set- 
tlements of the matters in litigation, either directly or 
indirectly; that they entered into the contract of em- 
ployment with one of the attorneys for plaintiffs, I. J. , 
Ringolsky, who was authorized to associate with him other 
counsel, by the terms of which the attorneys so employed 
were to receive a certain percentage of whatever should be 
recovered by a final judgment rendered in the action, or 
by way of compromise or settlement, and that it was rep- 
resented to the plaintiffs by the said attorney that he could 
procure a witness to prove the execution of the subsequent 
will alleged to have been made by the deceased, and to 
show that the will, the probating of which was sought to 
be vacated and set aside by this action, was revoked and 
annulled by such alleged subsequent will, and that no such 
testimony was adduced at either trial; and that the plain- 
tiffs seeking to be dismissed from the action do not now be- 
lieve that any such will as alleged was ever execnted by 
_gaid deceased. In the showing in resistance of the mo- 
tions to dismiss it is set forth that no fraud or misrepre- 
sentations were practiced at the time the contract of 
employment was entered into; that the plaintiffs were de- 
sirous of contesting the validity of the will admitted to 
probate, believing a later will had been executed, in which 
they shared more liberally in the estate of the deceased ; 
and that they approached and solicited the professional 
services of the said Ringolsky, and after a full discussion 
of all the known facts and the probabilities of succeeding 
in the litigation, the contract was entered into, with full 
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knowledge of the surrounding facts then known, and of 
the contents of the agreement then signed. It is also made 
to appear that the attorney making the contract and his 
associates were to receive for their services and expenses, 
“a proportion of whatever may be recovered ‘through judg- 
ment, or settlement, or compromise, or gift or that we 
[the plaintiffs] may receive directly or indirectly to settle, 
compromise or abandon the proceedings,’ ” and that such 
contract further stated, “And it is further agreed that no 
settlement or compromise can or shall be made by any of 
the parties hereto unless consented to by all the parties 
hereto, and unless consented to by I. J. Ringolsky.” It is 
_also shown, or attempted to be shown, that in pursuance 
of such contract the plaintiffs’ attorneys have prosecuted 
the action to the present time, believing they had a merito- 
rious cause, and had expended large sums of money for 
expenses connected with the prosecution thereof; that 
some $900 had been expended in taking depositions and 
preparing bills of exceptions, and about $3,000 for per- 
sonal expenses of the attorneys, and in obtaining tran- 
scripts, copies or records, perfecting appeals, and obtain- 
ing appeal bonds and undertaking for costs, and that for 
their own services in preparing for the different trials 
had, and investigating and arguing questions of law and 
fact, they had earned and were entitled to compensation 
for the reasonable value thereof, which it is claimed is 
the sum of $30,000, for all of which, it is declared, the™ 
plaintiffs seeking to dismiss are liable for their propor- 
tionate share. ' 

As the question is presented, we are asked to pass on 
the rights of the moving plaintiffs to be dismissed from the 
action on the payment of such proportion of the taxable 
costs as may be found just and equitable, and to have 
the proceedings discontinued as to them in so far only as 
their respective interests in the cause of action are affected. 
The dismissal is opposed by their former attorneys on the 
grounds and for the reasons herein mentioned, without the 
payment to them of a proportionate share‘of all expenses 
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incurred and for professional services rendered in the man- 
agement of the suit under their said contract of employ- 
ment. Ordinarily a litigant may make such disposition” 
of an action pending to which he is a party plaintiff as 
his wisdom and judgment may dictate, and, if a plaintiff 
chooses to settle or discontinue an action without the con- 
sent of his attorneys, this he has the lawful right to do, 
and the action should be dismissed on his motion. This 
rule, it would seem, is but natural justice, -and giving to 
an individual his undoubted right to manage his private 
wfairs according to his own conception of what is best 
‘for his individual interests. A party ought not to be held 
for increased costs, attorneys’ fees, and other expenses 
incidental to continued litigation, against his expressed 
will and desire. It is not to be doubted, on the showing 
presented in support of the motions to dismiss, that the 
moving parties are acting in good,faith, have received 
nothing of value in consideration of the action taken, and 
are only desirous of terminating litigation to which they 
are parties, and liable for costs and expenses thereof, be- 
cause they consider the litigation unprofitable and inimi- 
cal to their interests. Can it be said, on any sound legal 
principle, that because the plaintiffs have entered into 
the contract mentioned, they are bound to continue the 
litigation until their attorneys, as therein employed, con- 
sent to its termination? ‘Will a court undertake to enforce 
literal compliance therewith, by compelling the parties to 
continue the litigation against their will? It is not the 
policy of the law to encourage litigation and coerce par- 
ties to continue in the prosecution of a suit in which they 
have lost faith in the merits of their cause of action. On 
the contrary, all such should be encouraged to discontinue 
that which will probably only result in an unprofitable 
and useless waste of time and expenditure of money. The 
right of the plaintiffs to dismiss their action and terminate 
‘the controversy, so far as their individual interests are 
affected, can hardly be questioned, and, we take it for 
granted, is conceded. They are the owners of the cause 
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of action to the extent of their interests therein; have 
absolute control thereof, and the right to dismiss their 
action when their own judgment approves of the same. 
We know of no principle of law, and are aware of no rule 
of practice, which will compel a party to continue the 
prosecution of a suit, involving only private rights, at his 
own expense and against his will. He may lawfully ter- 
minate the agency created by the employment of his at- 
torneys engaged to conduct the litigation, and take such 
proper steps as will release him from further responsi- 
bility and costs, by a dismissal of his cause of action. 
Mechem, Agency, sec. 856; Henry v. Vance, 63 S. W. Rep. 
[Ky-], 273; Swanston v. Morning Star Mining Co., 13 Fed. 
Rep., 215; Lamont v. Washington & G. R. Co., 47 Am. 
Rep., 268; People v. Blackhurst, 27 N. E. Rep. [N. Y.], 
1017; Hanna v. Island Coal Co., 31 N. E. Rep. [Ind. App.], 
846, 848; Adkinson v. Gahan, 28 N. E. Rep. [Tll.]j, 380; 
Shank v. Shoemaker, 18 N. Y., 489; Kusterer v. City of 
Beaver Dam, 43 Am. Rep. [Wis.], 725; Jfiller v. Newell, 
47 Am. Rep. [S. Car.], 833. The right to dismiss, however, 
is not an unqualified one, and the court is authorized in 
many instances to impose terms which must be complied 
with as a condition to the exercise of such right. In 
Sheedy v. McMurtry, 44 Nebr., 499, 502, it is said: “But 
we think that the existence of the right of a plaintiff to 
dismiss at any time during the pendency of a cause, as a 
general proposition, must be qualified, and is not absolute 
in the sense that it takes the subject without the control 
of the court in which the cause is pending, so that it can 
not, without its discretion, impose the condition of the 
payment: of costs as obligatory and precedent to a. dis- 
missal of the action. In the case of Young v. Bush, 36 
liow. Pr. [N. Y.], 240, after citing in support of the doc- ~ 
trine-that the court may make the allowance of a dismissal 
depend upon the payment of costs, McKenster v. Van 
Zandt, 1 Wend. [N. Y.], 18; Harden v. Hardick, 2 Hill 
[N. Y.], 384, and Huntington v. Forkson, T Hill [N. Y.], 
195, it is said: ‘The principle asserted in all these cases 
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and in numerous others is, that the right to discontinue is 
not absolute, that it is to be exercised under the control 
of the court, and that equitable terms may be imposed in 
proper cases; and that the right to discontinue may be dis- 
allowed in the discretion of the court, or restricted * * * 
upon equitable considerations.’ ” 

It will hardly be urged, we apprehend, that because the 
attorneys for the plaintiffs have been at considerable ex- 
pense in the conduct of the prosecution of the action, for 
which they have not been reimbursed by their clients, who 
may be obligated to repay them, and have rendered pro- 
fessional services of great value, these are grounds suffi- 
cient to justify the court in denying the motions made by 
the plaintiffs to dismiss. the action until such expenses 
and services are compensated for; nor do we think we can, 
in this proceeding, enter into a trial of the merits of the 
contract of employinent under which such services were 
rendered, and expenditures made, and adjudicate the 
rights and liabilities of the respective parties thereto. 
Whatever may be their rights and obligations regarding 
such matters, they must be determined entirely independ- 
ent of the plaintiffs’ right to dismiss their cause of action 
at any step of the proceedings they may desire, unless, per- 
chance, the attorneys have some lien on or interest in the 
subject-matter of the-controversy or cause of action en- 
forceable by them in their own right, and for their own 
protection. If there has been a breach of the contract by 
which they were employed, this must be litigated and de- 
termined in an ordinary action brought for that purpose, 
with all necessary parties before a court having the au- 
thority and jurisdiction ‘to pass judgment on the matters 
in issue. Henry v. Vance, supra. We are powerless to 
transform the present action into one between the plain- 
tiffs and their attorneys in a contest over the terms of the 
contract under and by virtue of which the attorneys have 
been employed to conduct the plaintiffs’ suit, and deter- 
mine their respective rights thereunder. Any liability of 
the plaintiffs in favor of their attorneys for fees and ex- 
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penses due them for their professional services can not 
properly be litigated in this case at this time, and in this 
court. Sheedy v. McMurtry, supra. Had the action pro- 
ceeded to judgment, on which would attach a lien in favor 
of plaintiffs’ attorneys, or were the controversy of such a 
character as to bring funds, money, or property into the 
possession of the court, or custody of the law, on which 
the plaintiffs’ attorneys could claim a lien, legal or equita- 
ble, for the value of their professional services and ex- 
penses incurred in the prosecution of the suit, we would 
not doubt our authority to protect and preserve such lien 
for their benefit, when jeopardized by contemplated ac- 
tion of their clients, and, were such the situation, many 
of the authorities cited by counsel resisting the motion 
would apply, and add great force to their contention. In 
the case at bar, however, there is only a naked right of 
action or subject-matter of litigation, which is no more 
than a right to maintain a suit for the recovery of certain 
alleged interests in and to the estate of the deceased, here- 
inbefore mentioned. Whether the action will ever ripen 
into a final judgment establishing such right and interest 
is problematical. The'defendants and appellees are as 
yet not involved in the controversy growing out of the mo- 
tion to dismiss. They have an indirect interest, because 
the sustaining of the motions has a tendency to bring the 
litigation to an end. The motions, however, are predicated 
on the declaration that no settlement or compromise has 
been effected, and that plaintiffs voluntarily, so far as 
their interests are affected, wish to terminate the litiga- 
tion. Weare not asked to dismiss the action or the appeal. 
It is only asked that the three parties filing the motions to 
dismiss be allowed to discontinue the litigation as it af- 
fects them, and that the cause of action stated in the peti- 
tion as to them be dismissed upon the payment of costs, 
’ on terms to be fixed by the court as just and equitable. 
This is a right which should not be denied them. Whether 
the attorneys representing the moving plaintiffs prior to 
the time of filing their motions to dismiss have obtained 
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any lien on or interest in the cause of action which will 
permit of their prosecution of the proceeding to final de- 
termination and judgment in their own name, or in the 
name of the parties to the original action, for the enforce- 
ment of their rights under their contract of employment, 
and the protection of their interests, if any, which they 
possess in the subject-matter of the action, presents a ques: 
tion not now properly before us, and which we need not 
here discuss or determine. This is a question that would 
probably arise in a contest between the attorneys for the 
plaintiffs and the adverse parties to the action. Their 
right to continue the prosecution of the action, it would 
seem, could be permitted only on the theory that their 
contract of employment is of such a character as to oper- 
ate as an equitable assignment in the right of action of 
the plaintiffs to the extent of the interest specified in the 
contract as the amount of compensation they should be 
entitled to by virtue of any judgment or other thing of 
value recovered or received as a result of the prosecution 
of the suit. This question, however, is not determined. 

‘No valid objection appearing or being shown why the 
motions to dismiss the action as to the plaintiffs men- 
tioned should not be sustained, the action will be dis- 
missed as to them upon the payment of three-fourths of 
the taxable costs which have accrued in the proceedings 
to the time of filing this opinion. 


JUDGMENT. ACCORDINGLY. ° 


Josneu WILLIAMS ET AL., APPELLANTS, V. JOSEPH H. MILES 
ET AL., APPELLEES. 


FInepD FEBRUARY 19, 1902. No. 11,630. 


4. Will: OnramvaL Jurispicrion: District Court. The district court 
has no original jurisdiction to set aside a will, or the probate 
of the same. Loosemore v. Smith, 12 Nebr., 343. 
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2.——: : County Court. County courts of the state, which 
"are by the constitution and laws given exclusive original juris- 
diction in all matters of probate settlements of estates of de- 
ceased persons, etc., have the power and authority, with respect 
to the subjects mentioned, to try and determine actions of an 
equitable character, and grant equitable relief. when proper, 
to the same extent as a district court regarding uther subjects 

in the exercise of its general equitable jurisdiction. 


3, —~——: --—--: —~---: EQUITABLE ACTION. An action, founded on 
general equitable principles, brought for the purpose of vacat- 
ing an order admitting a will to probate, and for leave to pre- 
sent and have probated an alleged posterior will, and for other 
equitable relief, is properly begun in the county court, which 
has original jurisdiction over the subject-matter. 


4. Equitable Action: ApPEaL. Action in the case at bar held to be 
equitable in its nature, as contradistinguished from a law action, 


and therefore appealable, by virtue of the provisions of section 
675, Code of Civil Procedure. 


APPEAL from the district court for Richardson county. 
Heard below before THOMPSON, J. 


Heard on motion of appellees to dismiss. Jfotion over- 
ruled. 


John L. Webster, Jefferson H. Broady and Arthur J. 
Weaver, for appellants. 


Clarence Gillespie, Edwin Falloon and Francis Martin, 
contra. 


HoLcoms, J. i 


This action cgmes to this court from the district court 
by appeal, as distinguished from proceedings in error. 
The appellees have filed a motion to dismiss the appeal 
for the reasons: First, that said action is not appealable; 
and, second, that this court has no jurisdiction of the 
action on appeal. The litigation grows out of a contro- 
versy over the devolution of the property of one Stephen 
B. Miles, deceased. After the death of the decedent, an 
instrument purporting to be his last will and testament 
was duly presented for allowance and probate to the 
county court of Richardson county, and after the usual 
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proceedings had in such cases, and conformation with the 
requirements of the Decendents’ Act,the will was regularly 
admitted to probate in the manner required by law. Some 
time subsequent thereto, and after the time allowed by law 
for an appeal from the order of probate to be taken had 
elapsed, the appellants, as plaintiffs, filed in the county 
court in which the will had been probated a petition, with 
the object and for the purpose of having the order pro- 
bating such will vacated and set aside, and leave given to 
present for probate an alleged later will executed by the 
decedent, and for proper orders for the conservation of 
the estate pending the litigation, and for general equitable 
relief. Process was issued and served, the parties appear- 
ing in response thereto, and after joinder of issues a trial 
was had, which resulted in favor of the defendants and 
appellees, and the action was dismissed. An appeal was 
taken to the district court, where after trial, like conclus- 
ions were reached ‘as in the county court, and from a judg- 
ment adverse to the plaintiffs and appellants, an appeal 
is prosecuted to this court. 

Appellees’ counsel now urge that the action is not one 
that is embraced within the scope and object of section 675 
of the Code of Civil Procedure, providing for appeals in 
actions in equity, and therefore not appealable, and that to 
obtain a review of the trial had in the district court the - 
appellants could only have removed the cause here by a 
proceeding in error, in its technical sense, in the manner 
pointed out by statute for review of trial judgments and 
orders by error proceedings. : 

It becomes necessary, then, to inquire wheher the case 
we now have under consideration is an equitable action, 
within the meaning of section 675 of the Code of Civil Pro- 
cedure, which says “that in all actions in equity either 
party may appeal from the judgment or decree rendered or 
final order made by the district court, to the supreme court 
of the state,” or whether it is a legal proceeding authorized 
by some one or more statutory provisions, and reviewable 
only by proceedings in error. 
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Incidental to the main question, there seems to be in- 
volved the proposition whether, under our laws, the county 
court is invested with, the powers, authority and jurisdic- 
tion of a court of chancery in relation and pertaining to 
subjects of litigation with which by the constitution and 
laws it is given exclusive original jurisdiction, as it is in 
matters of probate. Loosemore v. Smith, 12 Nebr., 343. 
In the case just cited, it is also held that the district court 
has no original jurisdiction to set aside a will or the pro- 
bate of the same. That the county court has exclusive 
original jurisdiction to try and determine the matters in 
controversy in the case at bar, we think, must be admitted, 
and that such is the law we understand there is no contro- 
versy. If the action is one which may be properly de- 
nominated a legal or statutory proceeding authorized by 
some enactment of statute law, or is an action at law in 
the ordinary meaning of the term, then a review of the 
trial had in the lower court can be obtained only by prose- 
cuting error proceedings from that court, and an appeal 
will not lie. Whalen v. Kitchen, 61 Nebr., 329. If the ac- 
tion begun in the county court is authorized by statute,— 
if it is founded on a law passed by the legislature, and is 
not an equitable action, within the meaning of the section 
quoted,—then it can not be transformed into such action 
after appeal to the district court. Whalen v. Kitchen, 
supra. Ifitisa proceeding provided for by general law in 
the administration of estates by the county court in the 
exercise of the jurisdiction conferred on it by constitu- 

-tional and statutory enactments, then it must be regarded 
as legal, and not equitable, and therefore not appealable 
to this court from the district court. This leads us di- 
rectly to the inquiry, has the county court jurisdiction to 
entertain and determine an action in equity, founded upon 
general equitable principles, such as is exercised by the 
district courts, as courts of general jurisdiction, possess- 
ing the powers of both common-law and chancery courts? 
By section 16, article 6, of the constitution, it is decreed 
that “county courts shall be courts of record; and shall 
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have original jurisdiction in all matters of probate, set- 
tlements of estates of deceased persons, and such other 
jurisdiction as may be given by general law.” ‘The 
jurisdiction thus given county courts by the constitution 
is confirmed by general law, and the exercise by that tri- 
bunal of all the powers fairly comprehended by the lan- 
guage used is undoubtedly authorized in the fullest aud 
most unrestricted manner. That its powers as to those 
subjects over which it has exclusive original jurisdiction 
are plenary, and include the right to grant both legal and 
equitable remedies, seems to be fully warranted by the 
language used. It is, to the extent of the subjects men- 
tioned, a court of general jurisdiction, possessing all the 
authority incident to courts of that grade. In Wilson v. 
Coburn, 35 Nebr., 530, 534, it is said that the constitution 
does not prohibit the conferring upon the county court of 
equity jurisdiction, except.as to the subjects enumerated 
in section 16, article 6; and it is there held that the juris- 
diction, over the subject-matter therein in litigation, of a 
court of equity (district court), was concurrent only. 
Says the author, Judge Post: “While under section 32 
of our assignment law [Compiled Statutes, ch. 6] a court 
of equity would undoubtedly have jurisdiction in a case 
like this, it is plain to us that such jurisdiction is concur- 
rent.only. Nor do we hold that the county court under 
the constitution is or could be vested with general equity 
powers. What we hold, and what seems to us clear, upon 
principle is, that the county court in the exercise of its 
powers with respect to the personal estate of an insolvent, 
in the hands of an assignee, may allow whatever relief the 
parties are entitled to with respect to such property, 
whether it would, under the former practice, have been 
denominated legal or equitable.” The court in that-case 
quotes approvingly from Brook v. Chappell, 34 Wis., 405, 
where it was held, under statutory and constitutional pro- 
visions practically the same as ours, that the county court, 
as a court of probate, had power to enforce a trust in 
favoi ef the proponents of a will, and that the jurisdiction ~ 
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of courts of equity in such cases is merely concurrent. On 
the same subject it is stated in Mattheis v. Fremont, EH. & 
M. V. BR. Co., 53 Nebr., 681: “It may be conceded that the 
county court, as a court of record, is invested with equita- 
.ble powers and jurisdiction in any case before it when by 
the constitution or the laws of the state that court is in- 
vested with jurisdiction of the subject-matter out of which 
the case or proceeding in hand grows. But neither the 
constitution, nor any statute of this state, invests the 
county courts with general. equitable jurisdiction; and if 
this condemnation proceeding was procured by fraud 
practiced upon the county judge and the appraisers, the 
county court is not invested with any equitable jurisdic- 
tion to vacate it. If in a suit brought before the county 
judge sitting as a justice of the peace one party by fraud 
should obtain a judgment, it certainly would not be con- 
tended that the county court was possessed with equitable 
jurisdiction to set that judgment aside. The county court, 
then, had no jurisdiction or authority to grant the relief 
prayed for in this action, viewing it as purely an equitable 
action invoking the equity powers of the county court.” 
In the case of Brook v. Chappell, cited supra, it is said: 
“It may grant equitable relief or enforce a trust in a case 
of this nature, the same as a court of equity; and although 
the jurisdiction of a court of equity still exists, it does 
not oust that of the county court ina proper case. * * * 
The plenary powers of the court of probate in all matters 
within its jurisdiction, have often been recognized by this 
court, and we do not know that they are or will be seri- 
ously questioned by any one. They are spoken of by Judge 
Redfield in his work on the Law of Wills (Part 11, p. 12), 
as being universally accepted in all the. Anierican states, 
and the equitable jurisdiction of the court, or its authority 
to proceed in the administration of justice according to 
the principles and practice prevailing in the court of chan- 
cery, are affirmed in Jackman Will Case, 26 Wis., 104, 109, 
110, and in Ketchum v. Walsworth, 5 Wis., 95, 105.” See, 
also, Glade v. White, 42 Nebr., 336; Appeal of Schaeffner, 
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41 Wis., 260, 264; Broderick Will Case, 21 Wall. [U. S.], 
503. In matters of litigation of the character we are now 
considering, as we have heretofore seen (Loosemore v. 
Smith, supra), the district court is without any concurrent 
jurisdiction over the subject-matter of the action. Its gen- 
eral equity powers ave insufficient to authorize it to enter- . 
tain original jurisdiction and determine the controversy in 
the first instance. The constitution has clothed the county 
court with exclusive original jurisdiction as to all matters 
of probate, settlements of estates of deceased persons, ete. 
To it resort must first be had for the protection of any 
right or the granting of any relief to which a party may 
be entitled, growing out of or arising from the subjects 
mentioned. In view of the authority and jurisdiction thus - 
conferred on county courts as courts of record having orig- 
inal jurisdiction, can it be seriously doubted that such 
court is empowered to grant the relief to which a party 
may be entitled, whether founded upon either legal or 
equitable grounds, or whether the character of the action 
is such as properly may be denominated either an action 
at law or in equity? By statute the distinction between 
actions at law and suits in equity, and the forms thereof, 
are abolished, and in their place there is provided but one 
form of action, which is denominated a “civil action.” The 
test is whether a cause of action or a defense is stated, en- 
titling the party pleading to some relief, which under the 
old forms of pleading may be either legal or equitable; and, 
if a cause of action or defense is pleaded, the court will 
award the proper relief without regard to the form of the 
action. It would be a novel position—an anomaly in the 
jurisprudence of the state—to say that the district court 
is wholly without original jurisdiction of the subject-mat- 
ter stated in the petition in the case at bar, and that the 
county court possessed no jurisdiction save which might 
be exercised and justice administered when authorized by 
the principles of the common law or express statutory en- 
actment; that the general principles of equity jurispru- 
dence could in no case be invoked by a party concededly en- 
59 
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titled to such relief. This would in many instances close 
the bars to those with a meritorious cause of action or de- 
fense, because not enabled to bring themselves within any 
legal rule for the conservation of their rights, or the grant- 
ing of the remedy to which they are entitled. On priuciple 
and authority the conclusion, we think, is inevitable that 
in granting the relief to which a party is entitled, or the 
protection of his rights when the subject of litigation 
' comes within the jurisdiction of the county court, it may 
exercise all the powers of a court of general jurisdiction, 
either legal or equitable, which pertain to the subject over 
which it is given such jurisdiction. ‘In order to revoke 
the probate of a will there musf be a direct proceeding, and 
notice must be given to alljparties interested; as, by an 
original proceeding, either in-the court which decreed the 
original probate, or in a superior court of law, or in a court 
of equity, as the statute may direct, or by an appeal from 
the decree establishing the probate. This latter ri ght, how- 
ever, being founded on statute, must be prosecuted in strict 
conformity thereto.” 21 Am. & Eng. Ency. of Law, 383. 
In Larson v. How, Ti Minn., 250, it is held that the probate 
court alone has authority to vacate its own orders in ad- 
nitting wills to probate, and where an order had been 
improvidently made, the court had the power to vacate it; 
following Jn re Hause, 32 Minn., 155, 157. And it is said 
in Campbell v. Logan, 2 Brad. (N. Y.), 90: “No other 
court possesses jurisdiction in respect to the proof of wills 
of personal estate; and if the surrogate has no authority to 
open a decree for the purpose of correcting a mistake, or 
to let in the proof of a revocation, or a later will—if the 
moment a decree of probate is passed, the door is closed, 
and the act is irrevocable, notwithstanding the discovery. 
of circumstances showing the probate to be erroneous, then 
it is evident that justice may be sacrificed to the forms of 
proceeding. This power has always been exercised in the 
English ecclesiastical courts.” See, also, Bowen v. John- 
son, 5 R.1., 112; Wall v. Wall; 64 Am. Dec. [Miss.], 147; 
Hotchkiss v. Ladd’s Estate, 62 Vt. 209, and Morgan v. 
Dodge, 44 N. H., 255. 
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This action, as begun in the county court, is in all its 
essential characteristics an action in equity. It is nota 
proceeding regarding the administration of estates where 
equity practice has becn superseded by positive enactments 
of law. Were it such, it must follow that it being legal 
in its nature, that is, if the enforcement of the rights of 
the respective parties rested on the principles of the com- . 
mon law or statutory enactments, an appeal would not lie, 
and a review of the trial had in the district court could 
be secured only by proceedings in error. Whalen v. 
Kitchen, supra; Nebraska Loan & Trust Co. v. Lincoln & 
B. H. R. Co., 58 Nebr., 246, and Nebraska Wesleyan Uni- 
versity v. Craiy’s state, 54 Nebr., 178. The action is not, 
as we view the pleadings, one authorized by statute, and 
therefore legal, although equitable principles may be in- 
voked to determine the rights, remedies and duties of the 
parties litigant, as was stated in the Whalen-Kitchen Case. 
To illustrate, and perhaps draw the distinction clearer, 
were the plaintiffs successful in securing the vacation of 
the order admitting to probate the instrument presented 
and allowed as the last will of the deceased, which dis- 
posed. of his property in the manner therein set forth, and 
are permitted to present for probate the alleged posterior 
will, from that point forward the action must be regarded 
as legal; and, to obtain a review of the proceedings there- 
after had, the case could be removed to this court only by 
a petition in error, as distinguished from an appeal. But 
for the purpose of obtaining the relief sought in the present 
action, it, we think, must be regarded as an original inde- 
pendent suit in equity, for the purpose of obtaining purely 
equitable relief. It finds no provisions of statute for its 
foundation. There is nothing in the probate or decedents’ 
act authorizing its commencement and prosecution. If it 
have support and countenance for its existence, it must be 
found in the broad and general principles of equity for 
the administration of justice where the common or statu- 
tory law affords no full and adequate remedy. We call to 
mind no provisions of law on which there is any tenable 


868 NEBRASKA REPORTS. [ VoL. 63 


Williams v. Miles. 


ground for argument or contention that the action is sanc- 
tioned as a legal proceeding save the general provisions of 
the Code for the vacation or modification of the judgments 
and orders of courts after the term at which rendered. 
Sec. 602 et seg., Code of Civil Procedure. It is pro-. 
vided there that a county court may vacate its own judg- 
ments or orders after the term at which rendered, at any 
time within two years after rendition, for fraud practiced 
by the successful party in obtaining the judgment or order. 
It may, perhaps, be urged that, the action is, in substance, 
an application made to the county court for a new trial on 
the ground of newly-discovered evidence, and therefore 
legal in its nature. The present action goes further, and 
is broader than authorized by the provisions quoted. It is 
true, it alleges fraud on the part of the executor named in 
the will, and the chief beneficiary thereunder, in suppress- 
ing information as to the alleged posterior will which it is 
contended was executed by the deceased, and which re- 
yoked the anterior will. Butin its broad sense the petition 
is based on the allegation that the will probated was not 
the last act of the deceased in the disposition of his prop- 
erty, and that a later will was duly executed, revoking all 
prior wills, and that, although the petitioners were diligent 
and altogether free from laches, they were unable to, and 
‘did not, obtain any information of the execution of such 
alleged posterior will, and the revocation of the one ad- 
mitted to probate until about the time the action was be- 
gun; that the time for appeal had elapsed, and no legal 
method was afforded them for the protection of their al- 
-leged rights, save the one resorted to; that the posterior 
will revoked the one admitted to probate, was in conflict 
and inconsistent therewith, and made a disposition of the 
estate of the decedent, more equitably, among those of his 
near kindred. The executor named in the probated will, 
who received the larger portion of the estate under its 
terms, was alleged to be in possession of and to conceal the 
later will. He was in possession of the estate, which was 
a valuable one, under the terms of the will first admitted to 
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probate. By the action it was sought not only to secure 
a revocation of the order admitting that instrument to pro- 
bate, but also leave to present the alleged posterior will 
or prove its contents, and for proper and necessary orders 
concerning the estate pending the litigation, and for gen- 
eral equitable relief. The petition is founded on the gen- 
eral principles of equity jurisprudence, rather than 
based on statute law for the maintenance of the action, 
and must therefore, we think, be held to be an action in 
equity. Douglas County v. Connell, 15 Nebr., 617; Meyers 
v. Smith, 59 Nebr., 30. It follows that from a final order 
or decree therein an appeal will lie to this court, by reason 
of the section first cited, authorizing appeals in actions in 
equity. In reaching the conclusion, we have no desire to 
be understood as expressing any opinion whatever regard- 
ing the merits of the action; simply holding that it is an 
action in equity, and therefore appealable. 
The motion to dismiss is overruled. 


MOTION OVERRULED. 


STaTE OF NEBRASKA, EX REL. RICHARD S. HorTON, TRUSTER, 
v. CHARLES T, DICKINSON, JUDGE. 


FILeD FEBRUARY 19, 1902. No. 12,510. 


1, Mandate: Manpamus. If the district court mistakes or miscon- 
strues the mandate of this court, its obedience may be enforced 
by mandamus, which is an appropriate remedy to make the 
mandate effective. State v. Omaha Nat. Bank, GO Nebr., 232; State 
wv. Norris, 61 Nebr., 461. 


:——--—. A cause was remanded with directions to proceed 
iv a certain way. The trial court to which the mandate was 
directed, on the application of one of the parties in an inde- 
pendent action, issued a restraining order enjoining the other 
party from proceeding further in the original cause in pursu- 
ance of the mandate until he had established his right to the 
subject-matter of litigation. Held, On an application for a writ 
of mandamus to the trial court, that the restraining order 
thus issued was, in legal contemplation, a disobedience of the 
mandate, and should be vacated, and the parties permitted to 
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proceed in the main action according to the provisions of the 
mandate filed therein. 


3. District Court: LEGaL aND EQUITABLE JURISDICTION: ForMS oF 
Action. The district courts are courts of general legal and 
equitable jurisdiction, no forms of action are recognized, and 
the court has power to administer either legal or equitable 
relief according as the pleadings warrant and the proof re- 
quires. Kirkwood v. First Nat. Bank of Hastings, 40 Nebr., 484. 


ORIGINAL application for a writ of mandamus to compel 
the respondent to vacate a restraining order allowed in a 
certain action, and to proceed to a hearing in said action 
in accordance with a mandate issued by this court. Writ 
granted. SuLuivan, C. J., dissenting. 


Hamilton & Maewell and Richard S. Horton, for relator. 
Smyth & Smith, contra. 


Ho.wcoms, J. 


The relator prays a writ of mandamus addressed to the 
respondent, as judge of the district court of Douglas 
county, directing him to vacate a restraining order al- 
lowed in a certain action wherein Hayden Bros. are plain- 
tiffs and the relator defendant, restraining the defendant 
from further proceeding in a cause pending in said court, 
entitled, “The State, ex rel. Hayden et al., v. The Greater 
America Exposition et al.,”” which had been remanded by 
this court for further proceedings in accordance with the 
mandate issued in said action, and also to require the re- 
spondent to proceed to a hearing in said last-mentioned 
action in pursuance of the terms of said mandate and the 
opinion of this court in the decision of the cause. The 
action mentioned has been twice brought to this court for 
its decision. Horton v. State, 60 Nebr., 701, 63 Nebr., 34. 
A full statement of the matters in litigation will be found 
in the two opinions delivered in the case just cited. One 
phase of the controversy relates to the right of the defend- 
ant, Horton, as trustee of the Greater America Exposi- 
tion, which has been adjudged a bankrupt, to have restitu- 
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tion of certain moneys received by Hayden Bros. from the 
exposition company in pursuance of a judgment rendered 
on an application by them for a writ of mandamus, which 
judgment, by the decision of this court, was afterwards 
reversed. See opinion and judgment filed in the case first 
. cited. When the cause was brought here the second time 
it was held that, where a party to a cause’ has obtained 
money or property under or by virtue of a judgment which 
is afterward reversed, the court has power to compel resti- 
tution by summary proceedings in that case, and that such 
restitution is a matter of right, and does not depend upon 
the merits of the controversy between the parties. The 
judgment of the trial court was reversed, and the cause 
remanded for further proceedings, not inconsistent with 
the opinion, under an order which had been issued therein 
to show cause why restitution of the moneys received by 
Hayden Bros. in pursuance of the judgment afterwards 
reversed, should not be adjudged against them. See opin- 
ion and judgment last cited. Thereafter, and after filing 
in the trial court. in said cause the mandate of this court 
to proceed with the case under the order to show cause 
why restitution should not be ordered in conformity with 
the court’s views as expressed in the opinion, Hayden 
Bros. applied to the respondent for, and obtained, an order 
or writ restraining the relator from proceeding further 
in the cause, which had been remanded for further, pro- 
ceedings, “until he has first established in such action or 
proceeding, as he may select, or this [the district] court 
direct, the want of right upon the part of these plaintiffs 
[Hayden Bros.] to the said $10,000 at the time the same 
was paid as aforesaid by the exposition to them—the said 
plaintiffs.” It is argued by the relator that the restrain- 
ing order prohibits him from proceeding further in the 
cause remanded as directed by the mandate of this court, 
and is, in legal effect, a disobedience by the trial court of 
the mandate directed to it; that it sets at naught the judg- 
ment rendered in the action on appeal, and illegally de- 
prives the relator of his rights to proceed to a final deter- 
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mination of the action in pursuance of the judgment and 
mandate duly rendered and issued in that behalf. 

The right of the relator to the relief prayed in a proper 
case has already been decided in the case of State v. Omaha 
Nat. Bank, 60 Nebr., 232, wherein it is held that if the 
district court mistakes or misconstrues the mandate of this 
court, its obedience may be enforced by mandamus; and 
in State v. Norris, 61 Nebr., 461, it is said by the present 
Chief Justice: “Mandamus is, of course, an appropriate 
remedy to make the mandate of the reviewing court effect- 
ive,”—citing State v. Omaha Nat. Bank, supra; Perkins 
v. Fourniquet, 14 How. [U. §.], 313, 14 L. Ed., 435; In re 
Washington & G. R. Co., 140 U. S., 91, 11 Sup. Ct., 673, 35 
L, Ed., 389; In re City Nat. Bank, 158 U. S., 246, 14 Sup. 
Ct., 804, 38 L. Ed., 705; I/ason v. Pewabie Mining Co., 1538 
U. S., 361, 14 Sup. Ct. 847, 38 L. Ed., 745; In re Sanford 
Fork & Tool Co., 160 U. S., 247, 16 Sup. Ct., 291, 40 L. Ed., 
414. We can not escape the conclusion that the restraining 
order effectually nullifies the mandate, which directed the 
district court to proceed to a final determination of the 
cause on the order issued to show cause why restitution 
should not be awarded before further action is taken in 
the proceedings on the merits under the issues as raised 
by the pleadings. It is very true the trial court has not 
directly proceeded in the action in disregard of the re- 
quirements of the mandate. <A restraining order, however, 
was issued by it on the application’ of Hayden Bros., 
against whom the order to show cause was directed, pre- 
venting the relator from taking any further steps in the 
case, or applying to the court for any relief, or in any way 
invoking its jurisdiction in that action, until, in an inde- 
pendent suit, the merits of the issnes involved shall have 
been tried, and determined adversely to the party who was 
being proceeded against under the order to show cause; 
that is, it has been decided that the question of restitution 
should first be inquired into and determined before pro- 
ceeding to a trial of the cause on its merits, and by this 
collateral proceeding the attempt is made to compel the 


VoL. 63] JANUARY TERM, 1902. 873 


State v. Dickinson. 


relator, in plain disregard of the legal consequences flow- 
ing from the mandate and opinion in the case, first to try 
the merits of the main controversy before he may invoke 
the aid of the court for a judgment of restitution, to which 
we have said he is first entitled, as a condition precedent 
to a trial and determination of the principal controversy. 
Although indirectly accomplished, and not at all doubting 
that the order was issued in good faith by the learned trial 
court, we can but regard it as, in legal contemplation, a 
disobedience of the mandate,—a misconstruction of its 
force and efficacy, which this court, in justice to itself, 
should correct, when the action taken is challenged by any 
appropriate proceeding. If the position for counsel for 
respondent is tenable, then the execution of every order, 
decree, and mandate issued out of the supreme court may 
be enjoined, its provisions disregarded and set at naught,— 
the inevitable consequences of which would be judicial 
chaos. It is said by counsel for relator that the temporary 
restraining order issued by the respondent was issued in 
an independent action of which the court had full juris- 
diction, was based upon alleged rights not involved in the 
case in which the mandate had issued, and that on prin- 
ciple it is the same as an application to and ruling of a 
court of competent jurisdiction for a continuance, or an or- 
der of a court of equity to stay an action at law because if 
enforced it would work injustice, and that the court’s rul- 
ing or judgment thereon can not be controlled by man- 
damus, even though the effect be to prevent the en- 
forcement of the mandate. And, to emphasize the 
proposition, it is suggested that if a district court 
of another county, in the exercise of its equity 
jurisdiction, should grant an injunction restraining 
the parties from proceeding in the original case 
under the mandate, it would not be contended that this 
court, upon an original application. for a writ of man- 
damus, would command such district judge to set aside his 
restraining order and refuse to proceed further in the case; 
that such action would be the exercise of a judicial discre- 
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tion that can not be controlled by mandamus. We do not 
think the supposed case analogous to the one being con- 
sidered ; but, even if it were, we have no doubt of the au- 
thority of this court to repel the intrusion as unwarranted, 
and require the district court to which the mandate was 
directed, and which had acquired jurisdiction of the sub- 
ject-matter, to proceed with the cause in disregard of the 
attempted interference by another court of co-ordinate 
jurisdiction. It is a rule of general acceptance that, in 
cases of concurrent jurisdiction, the leading principle to 
be applied is that the court which first acquires possession 
of the cause will retain its jurisdiction throughout, and 
make final disposition of the cause. Hawes v. Orr, 10 Bush 
‘[Ky.], 481; Hardeman v. Battersby, 538 Ga., 86; Ober v. 
Gallagher, 93 U. S., 199; The Mary R. McKillop, 23 Fed. 
Rep., 829; Barkdull v. Herwig, 30 La. Ann., 618. Says 
the supreme court of Ohio: “Where a court of competent 
jurisdiction acquires possession of the subject-matter of 
litigation, and the right of a party to prosecute his action 
once attaches, the right of the court to retain the case, and 
of the party to prosecute it, can not be defeated by the 
institution of proceedings in another court, although of 
concurrent and co-ordinate jurisdiction.” Sayler v. Simp- 
son, 45 Ohio St., 141, 146; Dwyer v. Garlough, 31 Ohio St., 
158. The authority of the court first obtaining jurisdiction 
of the subject-matter continues, subject only to the ap- 
pellate authority, until the matter is finally and com- 
pletely disposed of, and no court of co-ordinate authority 
is at liberty to interfere with its action. Ifaclean v. Wayne 
Circuit Judge, 52 Mich., 257; Shiclds v. Riopelle, 63 Mich., 
458; Henry v. Tupper, 27 Vt., 518; Hickman v. Painter, 11 
W. Va., 386. 

But it is urged that the district court, having jurisdic- 
tion to act, its discretion as to the manner of acting can 
not be controlled by the writ of mandamus. But the ques- 
tion in controversy is not one of jurisdiction of the lower 
court to act, but of authority of the appellate tribunal to 
coerce obedience to its mandates. In almost, if not all, the 
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authorities cited as to the right to coerce compliance with 
a mandate, the jurisdiction of the court to act in the mat- 
ter was beyond question, and the action taken could have 
been reviewed either by error or appellate proceedings, or 
by mandamus. The latter remedy was resorted to because 
the relator’s right thereto was clear, and because he had 
no plain, speedy and adequate remedy by the ordinary pro- 
ceedings in appeal, by error proceedings, or otherwise. 
This is the test, and not whether the court sought to be 
coerced had jurisdiction over the subject-matter and the 
parties in the action taken or contemplated, in disregard 
of the directions contained in the mandate. In the case at 
bar it is to be noted that the restraining order was not is- 
sued by a court of co-ordinate jurisdiction, but from the 
court in which the mandate was filed. It is the same court, 
in any and every view of the case, which is exercising its 
general legal and equitable powers that may in the original 
action be called into play with equal effectiveness as in an 
independent proceeding. The action is with regard to the 
same subject-matter embraced in the trial of the cause in 
which the mandate was issued and filed. The collateral 
proceedings were, to all intents and purposes, a part of or 
branch of the original litigation, and, although directed 
against one of the parties to the litigation, was in effect an 
order preventing further proceedings in that action in ac- 
cordance with the terms of the mandate. It is as though | 
the trial court had ruled that, notwithstanding the opinion 
and the mandate issued thereon, a trial would be ordered 
on the main issues, and the question of restitution be held 
in abeyance in the meantime. If this may be accomplished, 
then, indeed, would a suitor be confronted with insur- 
mountable obstacles barring a final disposition of his cause 
in conformity with rights regularly adjudicated in his 
favor. The mandates of this court would furnish a basis 
_ for a retrograde movement, rather than to stand as a monu- 
ment of the progress made in successive steps of litigation, 
and serve as a guide for future proceedings. The force and 
effect of the provisions of a mandate ought not thus to be 
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overcome and neutralized. If permissible, it would, in 
many instances, deprive a party litigant of a substantial 
right earned after tedious and expensive litigation, and 
require useless and needless expense and time in correcting 
the injustice done him by the prosecution of a new proceed- 
ing on appeal to establish that which has already been ad- 
judicated. The legal effect of the restraining order is to 
prevent the court and the parties from carrying out the 
mandate of the supreme court, and this, we hold, can not. 
be effectuated, either by a direct order to that effect, or by 
indirecily restraining the parties from further proceeding 
in the cause in pursuance thereof. State v. Norris, 61 
Nebr., 461, and authorities therein cited; State v. Judge 
of Civil Dist. Ct., 19 So. Rep. [La.], 666; Koonce v. Doolit- 
ile, 837 S. E. Rep. [W. Va.], 644; Ha parte Mansfield, 11 
App. D. C., 558; Finn v. Hoyt, 52 Fed. Rep, 88; Bogert v. 
Jackson Circuit Judge, 76 N. W. Rep. [Mich.], 983; State 
wv. Webre, 11 So. Rep. [La.], 706. 

We are cited to different authorities holding to the rule 
that equity will relieve against judgments, decrees etc., 
procured through fraud, mistake or other causes making 
-it manifestly unjust to permit their enforcement, in sup- 
port of the right to resort to the writ of injunction as was 
‘done to prevent further proceedings in the cause remanded 
by this court for that especial purpose. These authorities 
are not, we think, in point. In those cases a court of law 
could administer no relief. The judgments were the re- 
sult of the interposition of causes which rendered it in- 
equitable and unconscionable to permit their enforcement. 
To apply them to the propositions involved in the consid- 
eration of the present action presupposes that in the due 
administration of the law in a pending action, with all 
parties before the court, an inequitable, unjust and unlaw- 
ful advantage will be gained by one of the parties, unless 
restrained from further proceeding therein. It is on the 
assumption that the court can not grant the relief which 
the parties may in law or equity be entitled to. The posi- 
tion is untenable, and the rule invoked has no application, 
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because the cases are not analogous. It is also argued that 
the peculiarities surrounding the case out of which the in- 
junction proceedings grew are of such extraordinary char- 
acter as to justify resort to a court of equity and the issu- 
ance of an injunction of the nature granted against the 
relators, and that, without resort to the extraordinary 
relief applied for, the parties against whom restitution is 
asked are utterly remediless and wholly unable to protect 
themselves in their property rights in the action originally 
begun by them. Briefly, the argument is predicated on the 
proposition that they are lawfully entitled to the moneys 
in controversy, and that the exposition company and the 
relator, as trustee in bankruptcy of its affairs and estate, 
have no claim, right or title, legal or equitable, thereto,— 
that, on the final determination of the litigation, they will 
be so adjudged. It is further contended that, after the 
payment of the disputed moneys to them by the exposition 
company, it became a bankrupt, and its affairs passed into 
the hands of the relator as trustee in bankruptcy under the 
laws of the United States, and that the time of filing claims 
against the bankrupt estate has long since expired; that if — 
restitution is adjudged, and the disputed moneys paid to 

the relator as trustce in bankruptcy, he is beyond the juris- 
diction of the state courts, and can not be sued to recover it 
back in the event it finally be determined that the plain- 
tiffs in the injunction suit are entitled to it; that no tri- 
bunal is open to them for its recovery, and a judgment in 
their favor after restitution in the cause in which the man- 
date was issued would be wholly worthless, of no avail to 
them, and with no method of enforcement, and that they 
would thereby be deprived of their property rights in a 
large sum of money by the forms of law, and yet in viola- 
tion of every principle of justice and equity. Without 
pausing to analyze all that is presented in favor of the 
position of Hayden Bros’. right to maintain the injunc- 
tion suit notwithstanding the mandate of this court to pro- 
ceed in the original action, we do not think the questions 
presented and the consequences likely to follow are so 
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serious as pictured. Let us see what the situation is: An 
order has been issued in the main case to show cause why 
the plaintiffs in that action should not be adjudged to 
make restitution of the moneys received by them from the 
defendant under a judgment in their favor which was af- 
terwards reversed. It has been decided that such restitu- 
tion is a matter of right, and does not depend upon the 
merits of the controversy between the parties. Whether 
this rule of law is unyielding and without exception, we 
need not here discuss or determine. Certain it is that 
equity follows the law, and can not be resorted to for the 
purpose of overturning one of its well-settled principles. 
If the rule of law is absolute that in all cases restitution 
should be adjudged unqualifiedly, without regard to the 
merits of the controversy, then a seeming hardship in an 
individual case must be endured in order to best promote 
those principles which are deemed essential for the preser- 
vation of rights and protection of interests generally of 
all litigants in the administration of justice. However 
this may be, the rights of all parties in interest, it appears 
to us, ought to and can be adjudicated in the one action 
which has proceeded to the point where interfered with 
by the order of injunction which is now the subject of con- 
sideration. Counsel are in error in their position that, to 
obtain whatever relief their clients may be entitled to, they 
must invoke the aid of a court of equity in an independent 
action. We are altogether satisfied that, under our Code 
of Procedure, the trial court is, in the trial of the cause 
or any branch thereof, empowered and authorized to ad- 
minister to the respective parties the relief to which they 
may be entitled, either legal or equitable. Under the order 
to show cause why restitution should not be adjudged 
against the plaintiffs or relators in that action, they may, 
under our form of. practice, present any defense, legal or 
equitable, which they may be possessed of, and the court 
will award the proper relief, as justified by the pleadings 
and the evidence. The distinctions between actions at law 
and suits in. equity and the forms of all such actions are 
abolished. Code of Civi] Procedure, sec. 2. 
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If the facts pleaded constitute a cause of action or de- 
fense the courts are bound to award the relief due. Alter 
v. Bank of Stockham, 53 Nebr., 223, 230. The district 
courts are courts of general and equitable jurisdiction, and 
in all civil cases no forms of actions are recognized, and 
the courts have power to administer either legal or equita- 
ble relief, as may be warranted by the pleadings and sus- 
tained by the proofs. Kirkwood v. First Nat. Bank of 
Hastings, 40 Nebr., 485. The relator is entitled to the re- 
lief prayed. It is the duty of the respondent to vacate the 
restraining order, and thereby give to the parties an oppor- 
tunity to proceed in the main case in accordance with the 
mandate filed therein. No formal order will issue at pres- 
ent, as we assume the respondent will act in conformity 
with the views herein expressed when advised thereof. 


JUDGMENT ACCORDINGLY. 


SULLIVAN, C. J., dissenting. 


The injunction was granted in an original action brought 
by Hayden Bros. to prevent the relator from enforcing a 
judgment which was claimed to be inequitable and unjust. 
‘The district court had jurisdiction of such actions and 
authority to award the relief demanded. It may be that 
the petition was deficient in equity, but certainly the 
jurisdiction of the court and the validity of the order, do 
not depend upon the legal sufficiency of the pleading. 
Whether the facts alleged constituted a cause of action, and 
entitled the plaintiffs to equitable relief, was a judicial 
question, which the court had authority to consider and 
decide; and the right to decide included, of course, the 
power to make a binding decision,—a decision which, 
whether right or wrong, would be conclusive on the parties 
until set aside in a direct proceeding. Trumble v. Will- 
jams, 18 Nebr., 144; Taylor v. Coots, 32 Nebr., 30; Head 
vy. Daniels, 38 Kan., 1; Frankfurth v. Anderson, 61 Wis., 
107. It is true that the relief sought-in the equity case 
might have been, under the reformed procedure, presented 
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as a defense in the law action; but that is not a considera- 
tion of controlling importance. A court, in the exercise 
of its inherent authority to enjoin unconscionable judg- 
ments, is not without jurisdiction merely because the facts 
upon which its action is grounded are stated in a petitiou 
instead of inan answer. The proceeding may be irregular, 
but if the facts presented to the court are sufficient to in- 
voke judicial action, the judgment pronounced, however 
erroneous, is not void, and, therefore, not subject to col- 
lateral attack. Van Fleet, Collateral Attack, sec. 61; 17 
Am, & Eng. Ency Law (2d ed.), 1069. In this case one of 
two things is true: Either the injunction granted by the 
district court is void for want of jurisdiction, or it is valid. 
If it is void, then it was never an effective restraint upon 
the relator and he would not have been in contempt had 
he inoved the court to proceed under the motion for restitu- 
tion. In this view of the matter, it can not be said that the 
court refused, either directly or indirectly, to execute the 
inandate, and, consequently, should not be coerced by 
mandamus. But, on the other hand, if the court was act- 
ing within its jurisdiction, and made the order in question 
in the exercise of its equity powers, the order is valid, and 
can not be annulled in an action or proceeding to which 
Hayden Bros. are not parties. The majority opinion 
seems to go upon the theory that the mandate of this court 
is, under all circumstances, absolute, imperative and inex- 
orable. This, Iam convinced, is not thelaw. Events may, 
and often do, occur after the trial in the district court 
that would make the enforcement of the judgment ren- 
dered by this court, upon the record, grossly and shock- 
ingly unjust. Facts existing before judgment was ren- 
dered, but discovered afterwards, may entitle a litigant to 
a new trial. In such cases courts of eqnity take jurisdic- 
tion and award an injunction pendente lite. If the party 
suing for a new trial is really, according to established 
equitable p*inciples, entitled to have the judgment against 
him set aside, is his right in any way affected by the fact 
that a reviewing court affirmed the judgment and directed 
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its enforcement? Certainly not. There is in every man- 
date an implied reservation. It does not assume to de- 
prive courts of equity of the jurisdiction which they had 
before the judgment of the appellate court was given. It 
has reference only to the case in hand, and does not under- 
take to deal with other rights of action which the defeated 
suitor may have; such, for instance, as the right to restrain 
the enforcement of a fraudulent judgment. The district 
court could not rightfully refuse to execute the judgment 
of this court, but it could, on equitable grounds, enjoin 
the relator. Ido not say that the court was right in grant- 
ing the injunction; but I do say that it aeted within its 
jurisdiction, and that its order in the premises is not null. 


JAMES GADSDEN, APPELLEE, V. GEORGE THRUSH ET AL., Iu- 
PLEADED WITH WILLIAM H. SUMNER ET AL, AP- 
PELLANTS.* 


FILED FEBRUARY 19, 1902. No. 12,533. 


1. Law of the Case. It is a settled rule in this court that a legal prin- 
ciple involved in the trial of a case, when once determined, pbe- 
comes thereafter the law of the case, bindiug, not only upon 
the trial court, but this court as well, and will not, ordinarily, 
be re-examined in a subsequent review of the proceedings of an 
inferior court had in the further trial of the action. Missouri 
P. R. Co. v. Fox, 60 Nebr., 531. : 


2. Second Appeal. No new question being presented on the second 
appeal, the decree of the district court is affirmed. 


ApprAL from the district court for Dodge county. 
Heard below before HOLLENBECK, J. Affirmed. 


Charles J. Phelps, for appellants. 
George H. Thomas, contra. 


Howtcompe, J. 
This is the second appearance in this court of the above- 
entitled cause on appeal. On the first appeal the decree 


“"*This case has been taken to the United States supreme court on 
a question of the taking of usury by national banks.—REPORTER. 
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of the district court was reversed and the cause remanded 
for a new trial, with directions to ascertain the amount 
of money advanced to Thrush by the Schuyler National 
Bank, deduct therefrom all payments, whether of principal 
or interest, and award foreclosure for the remainder, if 
any; to postpone the lien of the First National Bank to 
that of the plaintiff, and for such further proceedings as 
might be necessary, and not inconsistent with the opinion 
rendered in the case. Gadsden v. Thrush, 56 Nebr., 565. 
A rehearing of the cause was subsequently allowed, and 
upon reargument a decision was reudered adhering to the 
former judgment of reversal. At the close of the opinion 
on rehearing it is said: “lor the reasons given we think 
the former opinion should be adhered to, and the order 
therein prescribed should govern the further proceedings 
in this case.” Gadsden v. Thrush, 58 Nebr., 340, 348. Upon | 
the cause being remanded for a new trial in conformity 
with the views expressed in the two opinions heretofore 
referred to another trial has been had in the district 
court, aud a decree rendered consistent with the mandate 
filed in the court below. From this decree the Schuyler 
National Bank and William H. Sumner appeal. 

The former opinions give a full statement of the matters 
in issue, and it is unnecessary to here restate them. No 
complaint is made as to any action of the trial court which 
could be regarded as contrary to the law of the case as 
heretofore announced on the first appeal, nor is it con- 
tended that any error or mistake was made in determining 
the amount due the appellant bank for which it should 
have a lien and foreclosure thereof in contormity with the 
views expressed in the first opinion. Irom the briefs 
filed by appellants, we are asked only to again in- 
vestigate and reconsider the same questions presented 
for consideration and determination on the first appeal, 
and which were therein decided. This we can not do. The 
questions presented for decision by the first appeal having 
been fully considered and adjudicated, must he accepted 
as the law of the case binding on the parties in all subse- 
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quent proceedings, and can not again be opened up for re- 
examination, and a new decision thereon. In Missouri P. 
R. Co. v. Fox, 60 Nebr., 531, it is held: “It is a settled rule 
in this court that a legal principle involved in the trial 
of a case, when once determined, becomes thereafter the 
law of the case, binding, not only upon the trial court, 
but this court as well, and will not, ordinarily, be re- 
examined in a subsequent review of the proceedings of an 
inferior court had in the further trial of the action.” See, 
also, Barker v. Wheeler, 60 Nebr., 470; Wittenburg v. 
Mollyneawr, 60 Nebr , 582; State v. Commissioners of Cass 
County, 60 Nebr., 566; Jfotley v. Motley, 60 Nebr., 593; 
Hendershott v. Western Union Telegraph Co., 87 N. W. 
Rep. [Ia.], 288; Teryll v. City of Faribault, 87 N. W. Rep. 
[Minn.], 917; Finney'v. Guy, 87 N. W. Rep. [Wis.], 255. 

We observe nothing to indicate that this case as now 
presented does not come altogether within the rule men- 
tioned, and for that reason we must hold the decree ap- 
pealed from to be in conformity with law, and the same 
should therefore be, and accordingly is, 


AFFIRMED. 


CATHERINE URLAU, APPELLEE, V. FREDERICK RUHE ET AL., 
REVIVED IN THE NAME OF JOSEPH C. WHETH, APPEL- 


LANT.* 
FILED FEBRUARY 19, 1902. No. 9,747. 


4. Appeal: DEATH oF Party: Heirs: Party TO PROCEEDING. When 
a party to an appellate proceeding dies, and his interest in the 
litigation passes to his heirs, the heirs are necessary parties to 
the proceeding. : : 


2. Petition in Intervention: MorTion To STRIKE: PLEA. When a peti- 
tion in intervention is, cpon motion of one of the parties to the 
suit, stricken from the files, it is no longer a part of the issues 
in the’ case for any purpose, and it is not necessary for either 
party to plead thereto. 


3. Mechanic’s Lien: ForEcLosure: Cross-PETITION: Evipency. Upon 
a cross-petition to foreclose a mechanic’s lien, the verified ac- 
count of items, with proof of the amount of the claim, is not 

- sufficient evidence to support a decree. 


*This case appears in 89 N. W. Rep. as Urlau v. Weeth. 
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APPEAL from the district court for Douglas county. 
Heard below before SLABAUGH, J. Affirmed in part. 


J. W. Eller, for appellant. 


Francis J. Mieding, Will H. Thompson, M. Langdon and 
Dexter L. Thomas, contra. 


SEDGWIcK, J. 


This action was begun in the district court of Douglas 
county by this plainitiff, Catherine Urlau, to foreclose 
two certain mortgages upon the real estate in question 
executed by Frederick Ruhe. The petition was an ordi- 
nary one in foreclosure. The defendant Ellery R. Hume 
filed a cross-petition to foreclose a tax lien, and the de- 
fendant Clarence L. Chaffee also filed a cross-petition set- 
ting up a mechanic’s lien upon the premises in question. 
The defendant Frederick Rube answered, denying each and 
every allegation of the petition and of the several cross- 
petitions. Herman Rube filed a petition of intervention, 
‘setting up that he is the son of Frederick Ruhe and one 
lFredericke Ruhe, and that Fredericke Ruhe died on the 
30th day of October, 1888, seized in her own right of the 
real estate described in the petition, and that the premises 
constituted the family homestead at the time of her death, 
asking that his interest in the homestead be determined. 
Upon the petition of defendant Chaffee this petition of 
intervention was striken from the files, which ruling was 
excepted to, and is now alleged as error. The trial resulted 
in findings in favor of the plaintiff and the cross-petition- 
ers Hume and Chaffee, and decree of foreclosure adjudg- 
ing the tax lien of Hume to be the first lien, and the plain- 
tiff’s two mortgages the second lien, and the mechanic’s 
lien of Chaffee the third lien on the premises. J‘rom this 
decree the defendant, Frederick Ruhe, appealed to this 
court. His appeal was docketed in this court on the 15th 
day of December, 1897. Afterwards, on or about the 9th 
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day of May, 1899, the said I'rederick Ruhe died. No fur- 
ther action was taken in this case for more than a year, 
and, Joseph C. Weeth having been, on the 18th day of June, 
1901, appointed administrator of the estate of the said 
l*rederick Ruhe, deceased, the said administrator, on the 
18th day of June, 1901, filed in this court his petition to 
revive the said action in his name as administrator of the 
estate of the said Frederick Ruhe, deceased. A similar 
petition was also filed by Catherine Urlau, plaintiff. 
Upon these petitions this court ordered that the action 
stand revived in the name of the administrator, and pro- 
ceed in his name as appellant; and that the action also 
stand revived in the name of the heirs of Frederick Ruhe, 
unless they and each of them show cause by a day named 
why the same should not be revived. Service of this order 
was duly made upon the parties named therein, and they 
have appeared. herein and objected to the revivor as 
against them. 

We think this objection was not well taken. Section 
163 of the Code of Civil Procedure provides that: 
“Upon the death of the plaintiff in an action, it 
may be revived in the names of his representa- 
tives, to whom his right has passed. Where his right 
has passed to his ‘personal representative, the re- 
vivor shall be in his nate; where it has passed to his heirs 
or devisees, who could support the action if brought anew, 
the revivor may be in their names.” This section was 
borrowed from the Code of Ohio, and has been construed 
in that state* In Valley Railway Co. v. Bohn, 29 Ohio 
St., 633, the railway company recovered a judgment in 
proceedings in probate court to condemn and appropriate 
the land of Bohn, and Bohn filed a petition in error in 
the court of common pleas to reverse that judgment. 
While this petition in error was pending Bohn died, and 


#When one state adopts the statute of another state, she adopts, 
with the statute, the judicial construction placed thereon by the high- 
est court of the state from which the statute was taken. Hallenbeck 
r, Hahn, 2 Nebr., 377; Coffield v. State, 44 Nebr., 417, 423; Forrester 1. 
Kearney Nat. Bank, 49 Nebr., 655, 663. But see Morgan v, State, 51 Nebr., 
(72; Rhea v. State, 63 Nebr., 461.—REPORTER. 
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the question was in whose name the action should be re 
vived. ‘The court said: “By the 407th section of the Code 
of Civil Procedure, when the plaintiff in an action dies, 
and his right has passed to his heirs or devisees, who could 
support the action if brought anew, the revivor must be in 
their names. By analogy, we have no hesitation in saying 
this provision is applicable to proceedings in error.” Our 
Code also provides, section 464, that the revivor may be 
“against the heirs or devisees of the defendant, or both, 
when the right of action, or any part thereof, survives 
against them.” Under these provisions of the Code the 
heirs are necessary parties to appellate proceedings, when, 
by operation of law, the interests of one of the parties who 
has died while such proceedings were pending has passed 
to his heirs or devisees. In an action where the interest 
of the party passes to his administrator,—as was Webster 
v. City of Hastings, 56 Nebr., 245,—the revivor is against 
the administrator. 

2. The matters set up in the petition for intervention 
of Herman Ruhe, are not determined or in any way af- 
fected by the decree in this case. They were not necessary 
to a proper determination of the matters presented in the 
issnes herein, and the motion to strike the petition in in- 
tervention from the files was correctly sustained. 

It is urged that the plaintiff, Urlau, did not file any 
plea or motion to the petition in intervention of Herman 
Ruhe, but, this petition in intervention having been stricken 
from the files, it was not a part of the issues for any pur- 
pose, and neither party was required to plead thereto, 

3. Tt is objected that the evidence is not sufficient to 
sustain the decree foreclosing the mechanie’s lien of 
Chaffee, and we find that this objection is well taken. 
The only evidence offered was the certificate of the lien 
itself, with the testimony of Chaffee’s attorney computing 
the amount of interest due. This evidence is not sufficient. 
Wakefield v. Latey, 89 Nebr., 285. 

The- objection to revivor as to the heirs of Frederick 
Ruhe is overruled, and the decree of foreclosure of the 
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mechanic’s lien of the defendant Chaffee is reversed, and 
the cause remanded for further proceedings upon the 
cross-petition of Chaffee, and in all other respects the de- 
cree of the district court is affirmed. . 


JUDGMENT ACCORDINGLY. 


W. P. ForSYTH, APPELLEE, V. MARTIN V. EASTERDAY ET AL., 
APPELLANTS. 
FILED FEBRUARY 19, 1902. No. 10,198. 


1. Fraud: Action: LimrraTion: Discovery. .An action for relief on 
the ground of fraud is barred in four years after the cause 
of action accrues, but the cause of action is not deemed to have 
accrued until the discovery of the fraud. 


2. Fraudulent Deed: ReEcorpD: Notice: LisiraTion or Acrion, The 

recording of a fraudulent deed is not of itself, under all circum- 

stances, sufficient to charge all parties with notice of the fraud. 

When accompanied with circumstances sufficient to put a person 

of ordinary intelligence and prudence upon inquiry, which, if 

pursued, would lead to a discovery of the fraud, the statute be- 
gins to run from the recording of the deed, but not otherwise. 


APPRAL from the district court for Johnson county. 
Heard below before SruLn, J. ‘A/firmed. 


Samuel P. Davidson, for appellants. 
Lewis C. Chapman and F. L. Dinsmore, contra. 


SEDGWICK, J. 


The plaintiff and appellee commenced this action, in 
the nature of a creditors’ bill, to subject certain property 
standing in the name of Margaret J. Hasterday to the pay- 
ment of a judgment held by the plaintiff against Martin 
V. Easterday. It is alleged in the petition that the judg- 
ment was entered in the county court of Johnson county, 
Nebraska, at the January term, and that said judgment 
was transcripted to the office of the clerk of the district 
court January 27, 1898; that execution was issued thereon 
January 28th, and was returned wholly unsatisfied Janu- 
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ary 29th, and that there is now due the plaintiff on said 
judgment the sum of $900; that Martin V. Easterday is 
wholly insolvent. It is further alleged that in October, 
1891, Martin V. Easterday owned in his own right certain 
lands in Johnson county, Nebraska, and that he exchanged 
said lands with one Gremmitt, the consideration for said 
exchauge being property owned by Gremmitt in Loup 
county, Nebraska; that in October, 1892, Easterday ex- 
changed the Loup county lands with one Elisworth for the 
property in Tecumseh which it is sought to reach by these 
proceedings; and that the deed to the Tecumseh property 
was made to the defendant, Margaret J. Easterday. The 
plaintiff further alleges that he is a resident of California ; 
that he does not know Ellsworth, and that he had no 
knowledge or means of knowing or ascertaining the facts 
concerning the conveyance of the Tecumseb property to 
Mrs. Easterday or the fraudulent intent of the defendants 
in having said property conveyed to her; that he had em- 
ployed competent persons to make inquiries and investiga- 
tions, and had himself made inquiries and investigations, 
in Tecumseh, where the defendants had resided for ten 
years, and had at all times been informed that Martin V. 
Fasterday had no property whatever out of which he 
could collect his debt; that the defendant Martin V. 
Fasterday had informed him that he possessed no prop- 
erty of any kind from which the debt could be paid and 
that during the four weeks just prior to the filing of his 
petition in this action he had discovered the fact that, 
Martin V. Easterday was the real owner of the Tecumseh 
property standing in the name of Mrs. Easterday, and the 
fraudulent intent and purpose with which it had been 
conveyed to her. The defendants filed a joint answer, in 
which they admit that the legal title to the land conveyed 
to Gremmitt stood in the name of Martin V. Easterday, 
but allege that, while such was the case, it was pur- 
chased with the money of Mrs. Easterday. They admit 
the exchange of said lands for Loup county, Nebraska, 
lands and the taking of the title in the name of Martin V. 
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Kasterday, but allege that Mrs. Easterday was the equita- 
ble owner of said Loup-county lands. They admit that in 
October, 1892, they exchanged the Loup-county land with 
one Ellsworth for the property in the city of Tecumseh 
described in plaintiff’s petition, and that the title to the 
last-mentioned property was taken in the name of Mrs. 
Easterday for the reason, as is alleged, that her money 
and the proceeds of her property paid the entire price 
thereof, and deny that there was any fraudulent intent in 
any of the above-mentioned conveyances. . For a further 
defense they make the following plea: “As a second and 
further defense, defendants allege that plaintiff had full 
knowledge of all the facts and circumstances surrounding 
all of the transactions mentioned above and which are re- 
ferred to in his petition, as early as November, 1892, and 
more than five years have elapsed since said transactions 
took place, during all of which time the deeds showing 
said transactions and the consummation thereof, have 
been on record,and known by said plaintiff,and the alleged 
cause of action set up in plaintiff’s petition, which is based 
upon the alleged fraud of these defendants, has long prior 
to the commencement of this suit, been barred by the stat- 
ute of limitations, and for that reason plaintiff can not 
maintain this suit.” 

Shortly after the marriage of the defendants, Mrs. Kas- 
terday received some money from her mother. This she 
gave to her husband, who invested it in lands in Illinois, 
taking a deed in his own name. During his service as a 
soldier in the war of the rebellion this land was sold; and 
Mrs. Easterday purchased other lands with the proceeds, 
taking title in her own name. On the return of Mr. Eas- 
terday this land was sold, and the parties came west, where 
the money was invested in Jand near the city of Tecumseh ; 
title being taken in the name of Mr. Hasterday. This was 
in 1870 or 1871, and since that date Easterday has bought 
and sold and exchanged lands, taking title in his own 
name, engaged in the agricultural business, and done 
business generally, all the property handled and con- 
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trolled by him being in his own name. While it is true he 
testified that all of the property which he has handled dur- 
ing this long series of years was the proceeds of money 
obtained from his wife, he also testifies that no account of 
the amount received was ever kept, and no agreement out- 
side of some indefinite understanding between them was 
ever made, that she should be regarded as the owner of 
any property standing in his name or of any interest 
therein. If the money which she advanced was anything 
more than a gift, there is nothing in the record from which 
we can ascertain with any degree of certainty the amount 
she has advanced, and nothing showing any specific agree- 
ment between them that this Tecumseh property was taken 
in payment of any indebtedness due her from her husband. 

We think the decree of the district court is amply sus- 
tained by the evidence, and that the one question left in 
the case is the question whether the plaintiff’s action is 
barred by the statute of limitations. It will be observed 
from the statement above given that the plaintiff obtained 
the judgment which is the foundation of his bill in Janu- 
ary, 1898. The foundation of this judgment was a promis- 
sory note made by Martin V. Easterday to Russell & 
Holmes, dated January 17, 1887, and due one year after 
date. An action, therefore, could have been brought upon 
this note in January, 1893. The statute did not. run 
against it on account of payments made and indorsed 
thereon; the last payment being under date of January 
15, 1893. The deed to the property in question was made 
October 20, 1892, and recorded November 1, 1892. 
In Gillespie v. Cooper, 36 Nebr., 775, it is said that “the 
statute begins to run against a creditor from the discovery 
of the fraudulent act on the part of his debtor, whether 
the creditor’s claim has been reduced to judgment or not.” 
It is urged that this is an erroneous statement of the law, 
and ought to be overruled. We do not find it necessary to 
determine this question in this case. An action for relief 
on the ground of fraud is not barred until four years after 
the discovery of the acts constituting the fraud, and the 
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question is whether the finding of the trial court that the 
facts constituting the fraud were not discovered by this 
plaintiff until within four years of the time of commenc- 
ing this action is supported by the evidence. It is also 
said in the syllabus of the opinion in Gillespie v. Cooper, 
supra, “It seems that the fraud, within the meaning of 
said section 12, is discovered when the fraudulent deed is 
recorded in the county where the debtor lives.”” But this 
is not in that case determined to be the law. The contrary 
is the established rule in this state. In the case referred 
to it is said in the opinion: “This suit was brought more 
than four years after October 28, 1884. Now, when did 
appellees discover the fraud perpetrated October 27, 1884, 
within the meaning of section 12 of the Civil Code, as con- 
strued by the courts? The parties all lived in the city of 
Lincoln, in Lancaster county, Nebraska. The lots fraudu- 
lently conveyed were situate in said county and city. The 
fraudulent deed was recorded in said county and city Oc- 
tober 28, 1884. Mrs. Cooper had failed in business and 
was known to be insolvent. The fraudulent grantors re- 
mained in possession of the property conveyed to Rich- 
ards.” The testimony in the case is then quoted at large, 
covering about four-pages of the report, and the court fur- 
ther said: “Were these facts a discovery by appellees of 
the fraud of October 27, 1884, within the meaning of sec- 
tion 12 of the Civil Code and the construction placed 
thereon by the courts? Part of that section is as follows: 
‘An action for relief on the ground of fraud, but the cause 
of action in such case shall not [be] deemed to have accrued 
until the discovery of the fraud.’ The settled rule is that 
the party defrauded must be diligent in making inquiry; 
that means of knowledge are equivalent to knowledge; that 
a clue to the facts, which, if followed up diligently, would 
lead to a discovery, is in law equivalent to a discovery, 
equivalent to knowledge.” The court then reviews several 
of its prior decisions, in all of which it appears that the 
bare fact of the recording of the fraudulent deed is not of 
jtself sufficient to charge the defrauded creditor with no- 
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tice of the fraud. Among other cases so quoted from is 

Wright v. Davis, 28 Nebr., 479. In that case it seems that. 
~ the deed which was alleged to be fraudulent was executed | 
and recorded at least fifteen years before the commence- 
ment of the action to set the same aside. The court said: 
“Tt clearly appears that the conveyances were made and 
placed on record at a time,when defendant was known to 
be insolvent, or at least just prior thereto; that defendant 
resided upon the land and made improvements thereon, 
and that plaintiff knew in the year 1876, or prior thereto, 
of such residence; that it was claimed by some of the fam- 
ily and was charged by the record with knowledge of the 
condition of the title as it then appeared.” The court 
then quotes from the evidence showing that the plaintiff 
had knowledge of facts indicating fraud, which, if investi- 
gated, must have led him to a discovery of the fraud, and 
says: “It appears from all the evidence that plaintiff was 
fully aware of the financial condition of Davis and that 
the conveyances to his [Davis’s] wife could not be other- 
wise than fraudulent. Or, if this can not be said to have 
been fully established, that by the most superficial exam- 
ination suggested by facts within his knowledge He might 
have had full and coinplete knowledge of the condition of 
the title. As we have seen, this was sufficient to cause the 
statute to run.” The rule adopted by this court is fairly 
expressed in the syllabus in that case, which is: “?Vhere, 
soon after a conveyance of real estate to the wife of a 
debtor, he became and was known to be insolvent, and a 
‘creditor knew of the facts of such conveyance and insolv- 
ency, and knew of the occupation and improvement of the 
real estate by the debtor, having knowledge of such facts 
as would suggest the fraudulent character of the convey- 
ance, and which, if pursued, would lead to a knowledge 
of the fraud, it was held, that the statute of limitations 
began to run under the provisions of section 12 of the Civil 
Code, and that the creditor’s right to subject the property 
to the payment of his debt on account of the fraud would 
be barred in four years.” 
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The allegations of the plaintiff in regard to his discov- 
ery of fraud within the few weeks prior to the commence- 
ment of this action, and the circumstances preventing his 
earlier discovery thereof, are fully supported by the evi- 
dence. Under such circumstances the mere recording of 
the deed to Mrs. Easterday from a stranger,—Mr. Easter- 
day not then being in any way connected with the chain of 
title——even if plaintiff was bound to take notice of such 
recording, could not have suggested fraud to the mind of 
any one. Married women. have property rights distinct 
from those of their husbands, and the mere fact that a wife 
has received and put of record a deed of a piece of real 
property is not of itself a suspicious circumstance, or in- 
dicative of the payment of the purchase price therefor by 
her husband, unless his name appears in the chain of title. 
Wives may acquire property, both real and personal, by 
purchase or by descent, devise or the gift of any person 
except their husbands, in any of the various ways and 
upon any of the considerations permissible to other per- 
sons in like cases. The law presumes innocence. When 
it is known that a married woman has received a convey- 
ance, from a person other than her husband, of a tract 
of land to which the latter never had title, the presump- 
tion is that she acquired it honestly and with her own 
means. That fact alone is not indicative of wrongdoing, 
and it ean not reasonably be held to put her husband’s 
creditors upon an inquiry which would lead to the discov- 
ery of a secret fraud toward which it does not point. It 
does not appear that the plaintiff had notice of any cir- 
cumstances regarding this transfer, or in regard to the 
transactions between Mr. and Mrs. Easterday, indicating 
the fraudulent nature of the transactions, and sufficient 
to have put a reasonably cautious and prudent man upon 
inquiry that wouid have led to the discovery of the fraud 
perpetrated upon the creditors of Mr. Hasterday. 

The decree of the district court is 

AFFIRMED, 
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CHARLES G. RYAN, APPELLEE, V. JOHN W. WEST, IMPLEADED 
witH ©. F. BENTLEY, TRUSTEE, ET AL., APPELLANT. 


FrLep FEBRUARY 19, 1902. No. 10,319, 


1. Foreclosure: DEcREE Upon SEVERAL Morreacss: Liens: AGREE- 
MENT: VaLipITy. When decrees of foreclosure are entered 
upon several mortgages in the same action, and an order of 
sale is issued thereon, an agreement between the several mort- 
gagees that the one holding the later lien shall buy the prop- 
erty at the sheriff’s sale under said order and pay the matured 
portion of the first mortgage, and the unmatured portion 
thereof shall remain in full force, is valid as against one who, 
with notice of such agreement, afterwards takes a mortgage 
from the holder of the later lien, who has purchased the prop- 
erty in pursuance of said agreement. 


2. : i= 3 s : CERTIFICATE OF SATISFACTION, 
A certificate of satisfaction of said decrees, issued by the clerk | 
of the court on his own motion, and filed in the office of the 
register of deeds will not, in favor of one who, with notice of 
such agreement, takes a mortgage from such purchaser at 
sheriff’s sale, operate to cancel the first mortgage. 


3. Negotiable Note: OWNERSHIP: PossESsiON: PRIMA FacrE EvIpENGE: 
PRESUMPTION. The possession of a note negotiable in form, the 
subject of the litigation, is prima facie proof of ownership, and 
the finding in a former action, before the note was due, that the 
note was then the property of a stranger to the present suit, 
will not overcome this presumption. 


4. Tax-Sale Certificate: FoREcLOSURE: CERTIFICATES AND RECEIPTS: 
PrRiMA FactrE EVIDENCE OF VaLipity. Jn an action of foreclosure 
upon a tax-sale certificate and for prior and subsequent taxes 
paid by the holder of the certificate, the certificate and receipts 
of the proper officer for prior and subsequent taxes are prima 
facie evidence of the validity of the taxes which they represent. 


AppraL from the district court for Hall county. Heard 
below before KENDALL, J. Affirmed. 


Othman A. Abbott, for appellant. 


Charles G. Ryan, for himself, and W. H. Platt and Wiill- 
tam O’Connor, with him, contra. 
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SEDGEWICK, J. 


This action was begun in the district court of Hall county 
by the appellee, Ryan, to foreclose a real-estate mort- 
gage and tax certificates. The defendant and appellant, 
C. F. Bentley, had a mortgage upon the same property as 
trustee, which he claims is prior to the lien of the plaintiff. 
One Whitney, formerly the owner of this property, mort- 
gaged the same to the American Investment Company to. 
secure the sum of $500 and interest, and also gave a second 
mortgage to the same company, and afterwards a third 
mortgage to one Lewis T. Geer, and a fourth mortgage to 
John W. West. Afterwards Mr. Geer brought an action to 
foreclose his third mortgage, in which he made the Ameri- 
can Investment Company party defendant, with West, and 
Whitney, the owner of the equity of redemption, and one 
John F. Kimball, as assignee of the first mortgage. In 
that action attorneys appeared and filed an answer for one 
Bullard, as assignee of the second mortgage. The first and 
second mortgages were not due when that action was be 
‘ gun, but some interest payments on the first mortgage and 
two principal payments, amounting to $16, secured by 
the second mortgage, had matured. It is alleged in the 
petition herein and admitted in the answer that Kimball 
was then the owner of the first mortgage. 

'The first, third and fourth mortgages were set up by the 
parties owning them in their several answers, and decrees 
were entered foreclosing these mortgages, and finding that 
the second mortgage was a lien on the premises, but not 
due, and was owned by Bullard. An order of sale was is- 
sued on these decrees, and the property advertised for sale. 
On the day of the sale, and before the sale took place, West, 
who owned the decree on the fourth lien, and Kimball, who 
still owned the first lien, agreed that West should purchase 
the property at the sale, and should pay up the interest on 
the first and second liens, and that the first lien should be 
restored and continued as first lien upon the property, 
West keeping up all interest thereon and the taxes. In 
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pursuance of this agreement West purchased the property 
at the sale and paid up the interest on the first lien. In 
1894 the property was sold by the county treasurer to one 
Pettibone for the taxes of 1892. Pettibone also paid the 
subsequent taxes for the years 1893 and 1894. On the 
24th day of April, 1896, the American Investment Com- 
pany made a deed of assignment of the first mortgage to 
Kimball, and Kimball, in December, 1896, assigned the 
same to this plaintiff. The American Investment Com- 
pany also, in 1896, assigned the second mortgage and the 
notes secured thereby to this plaintiff. The plaintiff also 
purchased from the said Pettibone the said tax certificate 
and his claim for the subsequent taxes, and afterwards 
the plaintiff paid the taxes on the property for the years 
1895 and 1896. The plaintiff held all these papers at the 
time of the trial, and presented them in court. On the 
11th day of November, 1892, the clerk of the district court 
of Hall county made a certificate certifying that all of the 
four said mortgages were duly foreclosed and “have been 
satisfied and discharged of record,” which certificate on 
the same day was recorded in the office of the county clerk 
of that county. On the 4th day of April, 1893, the said 
John W. West, with his wife, executed their mortgage deed 
whereby they conveyed the said premises to the defendant 
Charles F. Bentley, trustee, to secure the payinent of the 
sum of $13,583.32 and interest. This mortgage was filed 
. for record on the 4th day of April, 1893. It was given to 
secure Bentley and others for a contingent liability which 
they had incurred as bondsmen of West, and afterwards 
they paid a large amount of money for West, and so be- 
came entitled to a lien on the premises under this mort- 
gage. 

The court found in this action that the plaintiff’s lien 
for the amount of his mortgage and his tax claim was the 
first lien upon the property, and the lien of the defendant 
Bentley was subject thereto. From the decree entered on 
these findings the defendant Bentley has appealed to this. 
court, 
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1. It is first contended that the agreement between West 
and Kimbal! that the first mortgage should remain in full 
force as if no foreclosure proceedings had been had thereon 
was a nullity, and did not have any effect on the rights of 
the parties: We think there is no ground for such conten- 
tion. When the purchaser of the property at the foreclos- 
ure sale paid all of Kimball’s lien which had matured, by 
the express provisions of the statute, the unmatured: por. 
tion thereof would be continued until the same matured, 
and whether the agreement between West and Kimball 
would have the effect to cancel the decree and reinstate the 
mortgage, or the decree remained in force under the pro- 
visions of the statute, seems immaterial to a mortgagee 
holding under a. subsequent mortgage executed by West, 
since it was expressly found by the court upon sufficient 
evidence that Bentley, the subsequent mortgagee, took his 
mortgage with notice of the condition of the title and of the 
agreement between West and Kimball. There are in the 
record several papers marked as defendant’s exhibits, but 
they are not identified, nor is there anything to show by 
what authority they are inserted in the record. They, of 
course, can not be considered. 

2. It is next contended that the certificate of satisfac- 
tion issued by the clerk of the district court operated as a 
satisfaction of the decree upon the first mortgage and a 
cancelation of the mortgage, but we do not so view it. The 
statute provides that, “It shall be the duty of the clerk of 
the district court, on the satisfaction or payment of the 
amount of the decree, to forward to the county clerk a cer- 
tificate.” Compiled Statutes, ch. 18, art. 1, sec. 83a. The 
amount of this decree was not satisfied or paid as between 
West and Kimball, and, since Bentley had full notice of 
the equities of Kimball in this decree, it is not necessary 
to consider how an innocent purchaser for value would 
have been affected by Kimball’s rights in the premises. 
Bentley, taking his mortgage with notice, could take no 
greater right than West had, which was subject to Kim- 
ball’s interest therein ; and, this interest having been after- 
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ward assigned to this plaintiff, the rights of the plaintiff 
are also superior to Bentley’s claim under his mortgage. 

3. We do not see how the defendant Bentley can now 
complain that Bullard was not made a party to this action. 
It would have been proper to have brought him in as de- 
fendant, and if Bentley had suggested such a course at 
the proper time it, no doubt, would have been done. The 
plaintiff produced at the trial the note negotiable in form 
secured by the second mortgage, and an assignment of 
that mortgage direct to himself from the original mort- 
gagee. This note and mortgage was not due at the time of 
entering the former decree. There is no claim that it has 
since been paid. Bentley’s mortgage is therefore subject 
to it. The allegation of the petition is that “plaintiff is 
now the owner thereof.” It was formally assigned to 
plaintiff by the original payee July 2, 1896. The posses- 
sion of the note at the time of the trial is prima facie proof 
of ownership, and the finding in a former action, before 
the note was due, that the note was then the property of 
a stranger to this suit, will not overcome this presumption. 

4. It is not necessary to consider whether the defend- 
ant’s answer was sufficient to put in issue the validity of 
the plaintiff’s claim upon the tax certificate and for subse- 
quent taxes paid. Our statute provides that the purchaser 
of real estate for taxes may foreclose his tax certificate 
as a real-estate mortgage given by the owner of the land 
to secure not only the amount evidenced by the certificate 
itself, but also any payments of prior or subsequent taxes 
made by the holder of the certificate. In an action to fore- 
close a tax-sale certificate the certificate itself is sufficient 
prima facie evidence of the regularity of all proceedings 
prior thereto, and that the land was subject to taxation; 
and the receipts of the proper officer for subsequent taxes 
paid by the holder of the certificate, when offered in evi- 
dence in such action in conneetion with the tax-sale cer- 
tificate, are prima facie evidence that the holder of the 
certificate was authorized to pay the same and recover 
therefor under the statute. Ure v. Reichenberg, 63 Nebr., 
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899. The plaintiff is the assignee of the claim of Petti- 
bone, and may, of course, support his action thereon with 
the same evidence that Pettibone could have supported it. 
The decree of the district court is 
AFFIRMED. 


WILLIAM G. URE, APPELLEE, V. MARY REICHENBERG ET AL., 
IMPLEADED WITH CLINTON ORCUTT, APPELLANT. 


FiLep FEBRUARY 19, 1902, No. 10,347. 


Foreclosure of Tax-Sale Certificate: CERTIFICATES AND RECEIPTS: 
EvIDENCE. In an action of foreclosure upon a tax-sale certifi- 
cate, and for prior and subsequent taxes and special assess- 
ments paid by the holder of the certificate, the certificate and 
receipts of the proper officer for prior and subsequent taxes 
and special assessments are prima facie evidence of the validity 
of the taxes which they represent. 


APPEAL from the district court for Douglas county. 
Lleard below before FAWCETT, J. Affirmed. 


Charles W. Haller. for appellant. 
H.W. Pennock, contra. 


SEDGWICK, J. 


This is an action brought in the district court of Doug- 
las county to foreclose tax liens. The petition contains 
two causes of action, each of which counts upon a tax sale, 
as evidenced by the treasurer’s certificate, and the payment 
of subsequent taxes and special assessments thereunder. 
The answer, after setting up other matters, which, in our 
view of the case, it is not necessary now to discuss, pleads 
title in the defendant under a mortgage foreclosure. The 
reply is a general denial. At the trial the plaintiff offered 
in evidence the treasurer’s certificates of tax sale, with 
proof of his ownership thereof, and also the receipts of the 
treasurer for subsequent taxes and special assessments 
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against the property, all of which were received in evi- 
dence. No other evidence was offered, and decree was en- 
tered for the plaintiff foreclosing his liens as praved, and 
defendant appeals. _ 

It is contended that this evidence was not sufficient to 
support the decree. Our statute provides for the foreclos- 
ure of tax liens by action in all respects, “as far as prac- 
ticable, in the same manner and with like effect as though 
the same were a mortgage executed to the owner of such 
certificate or certificates for the amount named therein, to- 
gether with such subsequent and prior taxes paid thereon 
by the person having or owning the title to said land or 
lot adverse thereto.” Each certificate “together with prior 
and subsequent taxes paid thereon shall be deemed and 
stated as a separate cause of action.” Revenue Act, sec. 
179. (Compiled Statutes, ch. 77, art. 1.) It is also pro- 
vided that the certificate “shall be presumptive evidence 
of the regularity of all prior proceedings.” Sec. 116, 
idem. It was said by the supreme court of Wisconsin in 
Manseau v. Edwards, 10 N. W. Rep., 554, “We think, how- 
ever, it [their statute] has a far different purpose, and was 
intended to make the production in evidence of a tax cer- 
tificate sufficient to establish a cause of action in this class 
of cases, thus relieving the plaintiff from the onus of show- 
ing that all the tax proceedings, from the listing of the 
land for taxation to the sale, were regular and in con- 
formity to law. In the absence of the provision it would 
probably be necessary for the owner of the certificate, when 
he sought this remedy, to plead and prove every essential 
step in the tax proceedings up to the sale. * * * But that 
provision has the effect to make the tax certificate prima 
facie evidence of the regularity of all the prior tax pro- 
ceedings, including the liability of the land to taxation. 
This proceeding to foreclose a tax certificate is one espe- 
cially favorable to the owner, who has an opportunity by it 
to discharge the lien, if valid, and save his land. It is not 
at all in the nature of a forfeiture.” The procedure is as 
indulgent to the delinquent taxpayer as it well could be, 
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and provide any means whatever for the enforcement of 
the payment of taxes. Under such circumstances the legis- 
lature has seen fit to relieve the holder of the tax certificate 
of the necessity, in the first instance, of setting out in his 
pleadings and producing the assessment rolls and other 
evidence to prove the liability of the property to taxation, 
and the regularity of all the proceedings, as he would have 
been required to do to establish a tax title at the common 
‘law. It is not a hardship upon the property owner to re- 
quire him to show the reason, if he has any, for his sup- 
posed delinquency. If the property was not liable to taxa- 
tion, or if for any other reason the tax is not a lien thereon, 
he may avail himself of that defense by proper pleadings 
and proof. But the legislature has provided in unmistak- 
able terms what the holder of the lien must allege and 
prove to make a prima facie case. When this statute was 
enacted the practice upen foreclosure of mortgages was 
well settled and generally understood. That practice was, 
by the statute, made applicable to foreclosure of tax-sale 
certificates. The certificate is considered as a mortgage 
executed by the owner of the property to the holder of the 
certificate, and the certificate is prima facie evidence of 
all proceedings prior thereto, as well as that the land was 
liable to taxation. Prior and subsequent taxes paid by the 
holder of the certificate are as plainly included as is the 
tax represented by the certificate itself. The mortgagee 
who had paid delinquent taxes might include such taxes 
in his petition to foreclose the mortgage, and recover them, 
whether or not it was so expressly stipulated in the mort- 
gage. Northwestern Mutual Life Ins. Co. v. Butler, 57 
Nebr., 198, and cases cited. The production of the tax re- 
ceipt of the proper officer was sufficient prima facie evi- 
dence to support such recovery. The legislature in express 
terms adopted this procedure in the foreclosure of tax- 
sale certificates. The provision is that the claim of the 
plaintiff is to be considered and proceeded with as 
though the person having or owning the title (Com- 
piled Statutes, ch. 77, sec. 179) adverse to plaintiff’s 
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claim had executed a mortgage for the amount named in 
the certificate, together with the subsequent and prior 
taxes paid thereon, and the action were to foreclose such 
mortgage. In the light of the procedure in mortgage fore 
closures, well established in this state at the time the stat- 
ute was enacted, it construes itself. In an action to fore 
close upon a tax-sale certificate, if the land was not liable 
to taxation for the taxes represented by the certificate, or 
subsequently paid, such defense would be analogous to the 
defense of waut of consideration in the foreclosure of a 
mortgage. IZf such defense is interposed, the certificate 
and receipts of proper officers for subsequent taxes paid 
are sufficient prima facie evidence to support the plaintiff’s 
claim, as the mortgage and receipts for subsequent taxes 
paid would be sufficient in an action of foreclosure 
thereon ; but in either case such evidence is not conclusive. 
When the defendant has introduced evidence overcoming 
. this presumption, the plaintiff must furnish other evi- 
dence. The burden of proof is unon the plaintiff through- 
out to establish his case by preponderance of the evidence. 
The certificates and receipts are sufficient for that purpose 
if no other evidence is offered. 

This court in an early case held that the county treas- 
erer’s certificate of the sale of the lands for delinquent. 
taxes is presumptive evidence of the regularity of all prior 
proceedings, including the assessment, equalization, levy, 
advertisement, sale and payment of the »yurchase money. 
Bryant v. Estabrook, 16 Nebr., 217. In Leavitt v. Bell, 55 
Nebr., 57, it is said: “Where a lien is sought to be en- 
forced or foreclosed for general taxes then, doubtless, the 
presumption is that’ the statutes in reference to the levy 
and assessment of these taxes, and the sale of the real 
estate for their non-payment, have been complied with, and 
the burden of showing irregularities, or that such a tax is 
void, is upon the party asserting the fact. Adams v. Os- 
good, 42 Nebr., 450. But no such presumption can be in- 
dulged when a lien -is sought to be enforced against real 
estate for a sale made thereof for the non-payment of spe- 
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cial taxes or assessments,”—citing Smith v. City of Omaha, 
49 Nebr., 883. Neither of these cases is in point heré. 
They were not actions to foreclose tax-sale certificates and 
liens for subsequent taxes and assessments, but were ac-- 
tions in which it was necessary for the tax claimant to 
alleged and prove the validity of his tax lien; and the court. 
was applying the common-law rule. ‘The provisions of 
section 179 did not apply, and were not referred to The 
same, also, is true of Adams v. Osgood, 42 Nebr., 450. In 
each the court states’ the general principle that “tax re- 
ceipts alone are not evidence of the existence of the taxes 
to which they relate,” but no reference is made to the 
_ Statute. That the court was not considering the question 
under discussion here is apparent from the fact that 
Miller v. Hurford, 13 Nebr., 18, is cited as supporting 
the doctrine above quoted; and the latter case, although 
decided by this court soon after the revenue law of 1879 
took effect, was predicated upon transactions prior to that 
act, and the effect of the statute was not determined. Darr 
ov. Wisner, 63 Nebr., 305, involves the point herein deter- 
mined, and announces a different rule; but in that case 
the statute in question was not brought to the attention 
of the court, and was not considered. It is said in the 
syllabus, ‘Where the levy and assessinent are disputed by 
the pleadings, the presentation of a tax receipt alone does 
not raise any presumption in favor of the regularity of the 
assessment or levy of the taxes for which it calls.” This 
statement is technically correct, and, so far as the case 
holds that in an action to forcclose a tax certificate, and 
for prior or subsequent taxes or special assessments paid, 
the presentation of a regular receipt of the proper officer 
for such prior or subsequent taxes or assessinents paid, 
together with the certificate of tax sale, does not raise any 
presuinption of the regularity of the levy or assessment 
of the taxes for which such receipt calls, that case is over- 
ruled. 
The decree of the district court is 
AFFIRMED, 
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JOHN H. TRENERRY, APPELLEK, V. MARY REICHENBERG ET 
AL., IMPLEADED WITH CLINTON ORCUTT, APPELLANT. 


Firep FEesruary 19, 1902. No. 10,348. 


Stare Decisis. Opinion in Ure v. Reichenhbery, filed herewith, 63 Nebr., 
899, followed. 


APPEAL from the district court for Douglas county. 
Heard below before Fawcrrt, J. Affirmed. 


Charles W. Haller, for appellant. 
H. W. Pennock, contra. 


SEDGEWICK, J. 


The questions involved in this case are identical with 
those involved in the case of Ure v. Reichenberg, in which 
case an opinion is filed herewith (63 Nebr., 899), and for 
the reasons there given the decree of the district court is 


AFFIRMED. 


INDEX. 


Abatement and Revivor. See APPEAL AND Error, 38-41. 

1. There is no authority under title 13 of the Code of Civil 
Procedure for the substitution of the legal representative, 
or successor, of a deceased suitor at the instance of a liti- 
gant having no interest in the controversy adverse to that 
of the party who died. Jameson v. Bartlett............605- 

2. An action in ejectment can not be maintained during the 
pendency of a prior action in equity between the same 
parties, in which plaintiff alleges that defendant wrong- 
fully withholds possession of the same property from the 
plaintiff, and asks to enjoin the defendant from excluding 
the plaintiff therefrom. Shaughnessy v. St. Andrew's Church, 


3. A claim on a simple contract debt, for which a man’s heirs, 
as such, are not liable, can not be revived against them 
after the death of their ancestor. Buck v. Hogeboom....... 

4, The serving of the conditional order of revivor, confers 
jurisdiction upon the substituted party. Link v. Reeves.... 


Abstracts. 
Reliance on abstract of title. See Equity. SUBROGATION. 


Abutting Owners. . 
Duty as to repair of streets. See MUNICIPAL: CORPORATIONS, 
22-25. 


Accounts. See LIMITATION OF ACTIONS, 3. HIGHWAYS. 
Accretions. See WATERS AND WATERCOURSES, 1. DEEDS, 1, 2. 


Actions. See CoUNTIES AND County OFFICERS, 1, 5, 12. CREDITORS’ 
Birt. Highways, 4. JUDGMENT, 9. LIMITATION OF ACTIONS. 
MORTGAGES, 13. MUNICIPAL CORPORATIONS. PARTIES. TAX- 
ATION, 1. WILLS, 2. 

Consolidated suits. See CREDITORS’ BILL, 2. 

1. The existence of a lawful claim implies, ordinarily, the 
right to enforce such claim by action. Ayres v. Thurston 
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2. The joinder of a cause of action in a contract with a cause 
of action in tort, is a misjoinder. Commercial Union Assur- 
ance Co. v. Shoemaker ..cccccecccesccccneccces ehqeieeare Sieh aeteigiete 


Act of God. 
The act of God, when relied on as a defense, must be spe- 
cially pleaded. Chicago, R. I. & P. R. Co. v. Shaw...-... ees 
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Administration of Estate. See EXECUTORS AND ADMINISTRATORS. 
Admissions. See EvIpENcE, 1, 2. 
Affidavits. See ManpaMus, 4-6. REPLEVIN. 


Amendments. See JUDGMENT, 1-3. MANDAMUS, 5, 6. PLEADING, 
1,2. Sratrurss, 1, 2. 


Antmals. 

Cattle stealing. See LARcENY. : 

1. An action will not lie in this state for damages done by 
cattle, mules, swine or sheep ranging at large upon un- 
cultivated land. But the driving of such animals upon wild 
land, is an actionable wrong. Afeyers v. Menter....... i sayeiecene 


2. A petition which states that the defendant, with his cattle, 
broke and entered upon plaintiff’s premises, and injured 
and destroyed property thereon, charges a willful trespass, 
and is good against a general demurrer. Idem. 


3. Cattle brands, “Box T” and “Double Cabin.” Vun Buren 
VD. StAte oo. ccccccccees Sveialesw ale a o,tiovdse'aieikerdo/o%e Scbia oe gate ereetivercteie 


#ppeal and Error. See Bint oF Exceptions. Briers. Courts. 
EsEcrMENT, 3. ExecurTion. ForcinnE ENTRY AND Dr- 
TAINER. INSTRUCTIONS. JUSTICES OF THE PEACE. PLEAD- 
ING, 15. 

Appeal and Error. 

1. In a case brought to this court on appeal, alleged errors 
of the trial court in its rulings on questions of procedure 
arising during the progress of the trial will not be exam- 
ined. Nebraska Nat. Bank v. Hallowell 

2. It’ is the settled law of this state that in reviewing the judg- 
ments and final orders of the district courts upon appeal 
this court will only inquire whether, upon the pleadings 
and evidence, the controversy has been rightly deterinined. 
McNaughton v. Burke : 


-3. Upon appeal in an action in equity, this court must take 
the evidence as it is in the record, and determine whether 
the decree appealed from can be supported upon the plead- 
ings, and evidence as taken in the lower court. St. An- 
drew’s Church uv. Shaughnessy ..... ca dearer’ epetasets eee 


4, An action was brought in the county court, after the time 
allowed for an appeal from an order probating a will had 
elapsed, for the purpose of having such order set aside and 
for leave to present for probate an alleged subsequent will 
of the decedent. Held to be an equitable action under sec- 
tion 675 of the Code of Civil Procedure, and therefore 
appealable. Williams v. Miles ........ vars seeeials 


Assignments of Error. 
5. Where a joint petition in error is prosecuted by two plain- 


427 


309 


704 


792 
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10. 


11. 


12. 


13. 


14. 


15. 


tiffs, and the assignments of error can not be-sustained 
as to each, they must be overruled as to both. Curtis 
Vs OSDOPNE sik be eV Rie oie oie eSe oS ara wihale De Pare sled ale teers ences 837 


The assignment that a verdict is contrary to law is not 
sufficiently specific to entitle it to consideration. Farmers’ 
Bank t. GGrr0w ... ccc cece eee ees ene ea eters sce ee ee - 64 


Discretion of Lower Court. 
Facts showing an abuse of discretion, must be strong and 
pointed to justify a court in reversing a case. Chicago, R. 
Pos@ Po Re CO. A. SH csi es wpa nb ed ore ib wew eee tans 380, 390 


A judgment will not be reversed for a denial of an applica- 
tion for a continuance, unless it affirmatively appear that 
therd was an abuse of discretion. Missouri P. R. Cow v. 
HEMANG WAY voc cece cece ne cone ee nseeees die aitai'eiosto a, Wis elovsvahen aisle 610 
See, also, DiscRETION: oF CouURT. 


Disposition of Causes. Mandate. Proceedings Below. 


. When a general demurrer to a petition has been sustained, 


and a review of the ruling thereon sought by error pro- 
ceedings, and the party interposing the demurrer fails to 
appear in this court or point out the defects in the peti- 
tion relied on to sustain the demurrer, a searching exam- 
ination and critical analysis will not be made in order to 
find a defect in the petition rendering it vulnerable to such 
demurrer. Darr v. Berquist... 2.0... ccece cece ence ence eeenes 713 
On appeal to this court, in a case in which an important 
question is that of value, and in which there is not suffi- 
cient evidence in the record to permit of its adjudication, 
the judgment of the district court will be reversed and a 
new trial awarded. Merehants’ Nat. Bank v. McDonald...... 363 
-When a judgment is reversed on appeal, a mandate is the 
proper mode of communicating the judgment of the su- 
preme court to the district court. Horton v. State...... ceee 84 
A district court whose judgment has been reversed should 
defer action until the mandate of the supreme court is be- 
fore it. Idem. 

When the mandate of the supreme court is acted upon and 
carried into effect by the district court, the power of the 
supreme court over its judgment is at an end. Idem. 

The jurisdiction of the supreme court to modify a judg- 
ment continues during the term at which it is rendered. 
Idem. 

A cause was remanded with directions to proceed in a cer- 
tain way. The trial court, on the application of one of the 
parties in an independent action, issued a restraining order 


. enjoining the other party from proceeding further in the 
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16. 


17. 


18. 


19. 


20. 


21. 


22. 


23. 


24. 


25. 


original’ cause in pursuance of the mandate, until he had 
established his right to‘the subject-matter of litigation. 
Held, that the restraining order thus issued was a dis- 
obedience of the mandate and should be vacated, and the 
parties permitted to proceed in the main action according 
to the provisions of the mandate. State v. Dickinson........ 
Where a party has obtained property by a judgment after- 
ward reversed, restitution isa matter of right. Horton tv. 
IQUE: foils ciao 5 oP aah Se a Se SNS Mone ats ected slots ae Mth 68s oisiececete 
Where a party has obtained property by virtue of a judg- 
ment afterwards reversed, the court has power to compel 
restitution by summary proceedings. Idem. 

Where the record shows that money has been obtained by 
virtue of a judgment afterward reversed, restitution should 
be awarded as of course. Where such fact does not appear 
of record, but is made to appear galiunde, the proper proced- 
ure is by order to show cause why restitution should not 
be made. /dem. 

Evidence. Verdicts. Findings. 

It is a settled rule of this court that a judgment will not 
be reversed simply because the trial court, sitting without 
a jury, erred in admitting incompetent or immaterial evi- 
dence; but this rule has no application in a case in which it 
appears that such evidence is the sole basis of the findings 
and judgment assailed. Merchants’ Nat. Bunk v. McDonald.. 
The rule that findings of the district court will not be dis- 
turbed upon appeal if there is evidence to sustain them 
does not apply with the same force to a case heard almost 
entirely upon depositions which involve transactions in an- 
other state, so that the trial judge could have had no 
advantage from general local knowledge of the parties, 
the witnesses and the subjects of controversy. Gibson v. 
FL QIMNIN GING 55 Sigs ce eae BA ane casa Maca dia Cae RM ww Serene setae 
On appeal in an equity action, the judgment wiil be re- 
versed if essential findings of fact are unsupported by the 
evidence. Carpenter Paper Co. v. News Publishing Co....... 
On appeal in an equity action, the judgment will be re- 
versed if special findings are in conflict with a general find- 
ing, and the former are supported by the evidence. /dem. 
The finding of the trial court in deciding a challenge for 
cause will not be set aside by the appellate court, unless 
manifest error appears. Ithea v. State... .... cee ccc eee ene 
A judgment will not be reversed because contrary to the 
evidence unless clearly wrong. State v. Moares..........00. 
A decision of the trial court based upon competent evi- 
dence, not intrinsically improbable, will be sustained, even 


869 


34 


. 


363 


349 


59 


461 
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26. 


27. 


though the reviewing court may think the preponderance 

of the evidence is opposed to the conclusion reached. 

SN YEP O:. TROGONS so soe sie 8 8S hee Sk gad 8 a6 eal wwe Sew wie Walaa trees 436 
A finding or verdict based on conflicting evidence, will not 

be disturbed.* 

Action on Insurance Policy. 
Modern Woodmen of America v. Kozak. ..... cece ec cece eeeoas . 146 
Appointment of Receiver. 
Buck 0. Stuben occ cece cece ccc cccw reese enc cec erence sens eeasee 273 


Mandamus Against Mayor and Chairman and Members of 
the Board of Fire and Police Commissioners. 


State v. MOOTES cose cccccccencccccevcceececseseecseus eeeerene 302 
Fairness of Appraisement of Property on Judicial Sale. 

New Hampshire Savings Bank v. Dillvaneé...cccccccceecc eens . 412 

Petit Larceny. 
Van Buren v. State... ccccecccccnccaseceseccccsentecssees seers 453 
Foreclosure of Mortgage. 
McIntire v. Beebe .......- Sb agia hoe susp eee aA Ceals seccesceccsee B70 
Objections to Appraisement for Judicial Sale. 
Andrews v. Lindley ......... vette dis do rbateid ws Meganetereg Use ore Sarees 692 
Action Against Surety. 

Piseher v. Kraan. ccc ccc ccc w cence enn n cee ae teen eeeeennee 241 

Action to Set Aside Fraudulent Satisfaction of a Judgment. 

Fok 0. States. cceaccccccencees oot ewceees voceccrcccvaneerecees 185 

Evidence held sufficient: ° 

To warrant a finding of ouster. Beall v. MeMenemy........ 70 

To sustain the justness of an appraisement. Omaha Loan 

& Trust C0 0. HECK... cee ccc ccc en eee cnet e eee eteeeee 266 

To support a finding that a transaction was tainted with 

usury. Sanders v. AYES... ccc ccecen ett e eee ncteeeeeenceeee 2b 

To sustain objections to confirmation of sale. Spalding v. 

Murphy eaied cae 0068 608 HV ee Ve OTS Re ee NS wiaieiaetslewe wield 401 

To sustain a conviction of rape. Strong v, State............ 440 


To sustain order overruling motion to require sheriff t 
make return of prior alleged appraisement and proceed to 
advertise and sell property thereunder. Thompson v. Purcell, 445 
To sustain a conviction of petit larceny. Van Buren v. State.. 453 
To sustain conviction of murder in first degree. Rhea 


v. State ..... eden dan Selene 0 sia eiscdi Parse mereldtiaccie: » donee aversearermiaisiere res 461 
To sustain an action to set aside a fraudulent conveyance. 

Selz v. HOCKnell.. ccc ccc ccc eee ee cee eee ee neee Sia laints Cond lets. ay aus eens 503 
To sustain plea of payment. Stuart v. Stonebraker......... 554 
To establish the competency of a testator. In re Bissell... 585 
Thomas v. National Christian ASSN... ... cece cece eee eeee eveee 585 


®In Faulkner v. Simms, filed April 8, 1903, the court have announced this rule: If 
the verdict or finding is clearly wrong, it should be set aside; but if we only doubt 
its correctness, it will not be disturbed. Storms v. Eaton, 5 Nebr., 453.—REPORTER. 
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29. 


30. 


31. 


32. 


33. 


34. 


35. 


To support an allegation of general ownership. Wilson 


Os DQUWAS: odes dicen es wee 8k ictal atateis Gin ot oc eisjere aie eisitra tes) sates aie enele 617 
To sustain the finding that payment was made to agent. 
Cheshire Provident Institution v. Feusner.......cccecceee scene 682 
To sustain a decree confirming a judicial sale. Andrews v. 
DANCY ia ivien high cheated Bi LOTS Fain Ed wb oie a eee Daeiwis Sebiatess +. 692 
To caatatn a faire in an action for fraud. Raymond v. 
SCRTACCEl sd.dee Peon ts eaee es ee Ge Sas nie Bibiete 228s 3 otieden deviersiee LD 


To sustain fact of payment to agent. Pochin v. Knoebel.... 768 
To sustain a conviction for keeping liquor for unlawful 


sale. Kerr 0. States cis sccosecdccdesce de ceawe re seeeee soos esse, ALS 
. Evidence held not to sustain a waiver of forfeiture in a 
policy. Seherar v. Prudential Ins. CO... cc. cccecec ese eece .- 530 


Harmless Error. 
Error which is not prejudicial to the party complaining, will 
not work a reversal of a cause. Kelley v. Wehn............ . 410 


It is fundamental that errors, as such, are not of necessity 
ground for reversal, unless prejudicial to the party com- 
Plaining. Ulrich v. McConaughey.....cscccereccece errr 10, 15 
Increase of Damages on Appeal. 
On appeal, the amount of damages claimed on the same 
cause of action may be increased, if not beyond the juris- 
diction of the lower court. Plano Mfg. Co. v. Nordstrom.... 123 
Issues. 
When, in an action in the county court, a general denial in 
an answer is qualified by the pleading of special defenses 
in the nature of confession and avoidance, additions to 
such defenses can not be introduced by amendment of the 
answer upon appeal to the district court, although, in the 
absence of such pleading, the same matter might have been 
given in evidence under the general denial. Ball v. Beau- 
MONE cc cercccneccncoes oe beet teen tases Cents nerenaccenens 215 
On the trial of a case appealed from justice court, plaintiff 
can not complain of the admission of evidence in support 
of a material allegation of the answer, on the ground that 
such allegation presents an issue not interposed before 
the justice, where no objection was made to such answer. 
Grainyer Bros. v. First Nat. Bank... 0... ccc cca celeccccccee 1. 46 
Joinder of Proceedings. 
An order denying a motion for a new trial and an order 
denying a petition for a new trial on the ground of newly- 
discovered evidence may both be reviewed in a single pro- 
ceeding in error. German Nat. Bank v. Edwards............. 604 
Motion for New Trial. 
Where no motion for a new trial was filed and it is sought 
to review the judgment on error proceedings, this court 
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36. 


37 


38. 


39. 


40. 


41. 


42, 


44, 


will look into the record to ascertain if the pleadings state 
a cause of action or defense and support the judgment or 
decree rendered, but will not go back of the verdict or 
findings of fact to review anything done. Farmers’ & Mer- 
chants’ Nat. Bank v. Mosher...........0cceeeeeeee esses sain sees 


Odjections. 
An objection that an action in equity should have been in 
ejectment, and tried by a jury, can not be raised for the 
first time on appeal. De Long v. Olsen..... jokaaevecamiesees 


Offer of Proof. 
Rulings upon the exclusion of answers propounded to the 
complaining party’s own witness on his examinatién in 
chief can not be reviewed where he has not made and pre- 
served in the record an offer of proof. Likens v. State..... 


Partics. 
Where a cause of action is pending in this court, on error, 
the right of action, within the meaning of section 456 of the 
Code of Civil Procedure, is the right to have the judgment 
of the district court set aside. Jameson v. Bartlett.......... 
Where one of several plaintiffs in error dies, the right to 
have an erroneous judgment against all of them reversed 
attaches to the survivors. Idem. 
Where one of several plaintiffs or defendants dies, in an 
action pending in this court on error, the right of action, 
if it survives to or against the remaining parties, may be 
enforced without bringing the representative or successor 
of the deceased party into the case. Idem. 


When a party to an appellate proceeding dies, and his in- 
terest in the litigation passes to his heirs, the heirs are 
necessary parties to the proceedings. -Urlau v. Ruhe........ 


Presumptions. 
Judgments and orders of the district court are presump- 
tively right and will not be reversed unless error affirma- 
tively appears in the record. Hobbs v. Warman..........+. 


. Error will not be presumed, but must affirmatively appear. 


Gooding v. RANSOM, ..... cece eee reece rere eer eeeeeeseee Saleieielo 
Right of Review. 

In a suit to set aside a conveyance of real estate brought 

by the heirs of a deceased grantor, the court upheld the 

conveyance, and found that it had been made in trust for 


_certain purposes set out in the decree, and ordered the exe- 


cution of the trust by the grantee named in the deed. This 
part of the finding and decree was dehors the issues made 
by the pleadings, nevertheless the heirs had no standing to 
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249 
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883 
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78 
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45. 


AT. 


48. 


49. 


50. 


51. 


52. 


53. 


54. 


55. 


Scope and Extent of Review. (See APPEAL AND ERROR, 1-3.) 
In a proceeding in error from a decree of the district court 
confirming a judicial sale, this court will not review a ques- 
tion involving the merits of the original decree. Thompson 
wv. Purcell ....... eeceeee as eeeeseesee ee ecrccero ces eccvecs woes 


Excessive Decree. 


. That a decree of foreclosure is rendered for an excessive 


amount is not sufficient ground for vacating a sale made 
thereunder in the appellate court. Beck v. McKibben....... 
Finding on Facts Not in Issue. 
Facts not put in issue by the pleadings form no ‘basis for 
an assignment of error on the ground of the insufficiency 
of the evidence to : tain a finding as to the existence 
of such facets. Clements v. Hiseley..... dee ee oe Be tase ais'e'e asia 
Judgment Notwithstanding Verdict. 
Where judgment has been entered notwithstanding the 
verdict, and the only finding of the trial court is that on 
the pleadings defendant is entitled to judgment, only the 
pleadings will be considered in- deciding the rightfulness 
of the judgment. Barge v. Haslam...... sis eases ere rere . 
Reason for Ruling. 
A judgment will not be reversed, merely because the court 
gave a wrong reason for the rendition thereof. Kelley v. 
WER siesta ye lsie aired. eee Ra TES aoe Loita eee eens orecess 


Subsequent Appeals. Law of the Case. 
Where no new question is presented on a second appeal, 
the decree will be affirmed. Gadsden v, Thrush............. 
It is a settled rule of this court that a legal principle de- 
termined in a particular case becomes the law of the case, 
and binds both the nisi-prius and appellate court. Idem. 


Where it has been held on error proceedings in this court 
that a petition states a good cause of action, evidence sus- 
taining the allegations of such petition is sufficient to 
support a verdict and judgment in favor of the plaintiff. 
City of Omaha ‘v. Bowman....... wi dalainiclels, WE,S «aie ere wle wa die wsede 
When this court determines a question of law in a case 
and remands the case for trial, the rule so determined is 
the law of the case, and will not ordinarily be reviewed 
upon a subsequent appeal. Idem. 


Transcript and Bill of Exceptions. 
This court is not authorized to look beyond the transcript 
and bill of exceptions for what transpired at the trial. 
Kuker v. Beindorff.......... Si Sxtarsse's Bieiiare aig a's siege eiaie'g ees 00a 


An assignment of error that the justice failed to state in 
his docket that a writ of attachment was issued, presents 


445 


413 


651 


296 


410 


881 


333 


91 


INDEX. - gig 


Appeal and Error—continued. 


56. 


57, 


58. 


59. 


60. 


61. 


62. 


63. 


64, 


65. 


66. 


67. 


no question for review where the record fails to disclose 
any order dissolving or sustaining the attachment. Idem. 


Affidavits on an application for a continuance not made a 
part of the bill of exceptions and found only in the tran- 
script of the record are not properly presented. Kerr v.: 
DCEO si c5 aeeit Sle S:o 5 eiRis aig Sise. lee Calarge Ghra.8 Sleiesie trace, esis Siaciss eis wees LS 
‘To obtain a review of the action of a trial court on‘an 
application to continue, the affidavits on which it was 
heard must be made a part of the bill of exceptions. 
Donahue v. Potter & George C0... ..cecceccccceencsees coccceeas 128. 


‘Affidavits on an application for a motion for a new trial, 


not made a part of the bill of exceptions, will not be con- 
sidered. Kerr v. Siate...... ee ee eee 115 
Where the clerk’s certificate to a transcript simply states 
that such transcript contains copies of certain enumerated 
papers and proceedings in the case, the transcript does not 
purport to be complete. Gooding v. Ransom.......... eee ee 78, 81 
An appeal may be prosecuted from a decree in equity, 
though no bill of exceptions was settled and allowed. 


National Wall Paper Oo. v. Columbia, Nat. Bank..........00005 234 
An unauthenticated bill of exceptions, will not be con- 
sidered by this court. Faust v, DeGring...cccceceeccccceneees 244 


Evidence will not be reviewed, where it is not disclosed 
that all of it isin the bill of exceptions. Dederick v.G@illespie.. 422 
Evidence relating to challenges of jurors for cause and 

to the array can not be considered, unless settled and al- 
lowed by a bill of exceptions. West v. State.........ee eee eee 257 
Where an instruction lays down a correct legal proposi- 
tion, possibly pertinent under the pleadings, it will be 
presumed, in the absence of a bill of exceptions, that such 
instruction was applicable to the evidence given at the 
trial. Meyers v. Menter........... seen e eee e nent eee eeeeeee 427 

Transfer of Cause. Requisites. Effeet. 

Where a cause is properly revived in this court in the 
name of the administrator of a deceased defendant: in 
error, no summons in error is required to be served nEee 
that administrator. Link v. REQVES. cc cece ec cece cee en ce eens 424 
A summons in error may properly be served upon the at- 
torney of record in the trial court in the original case, 
though at the time of such service the defendant in error 
should be dead. Idem. 


The serving of the conditional order of revivor, eontens 


: jurisdiction on the substituted party. Idem. 


68. 


After a coufirmation of sale of mortgaged premises, and 
an appeal from such order by the defendant, the trial 
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69. 


court may, in a proper case, when necessary to protect 
the mortgagee’s interests, appoint a receiver to collect the 
rents pending the determination of such appeal. Buck 
v. Stuben ....... dato oves ca tay aise; Beye sla es0 (oitarsd yaar vases anaes ShehaulevateCaloiatatent bu a6 


Where steps are instituted for the purpose of taking an 
appeal from a final order of confirmation, the order having 
been superseded by the execution, approval and filing of a 
supersedeas bond, and a bill of exceptions and transcript 
were being prepared, it would seem the trial court is au- 


_ thorized in a proper case to appoint a receiver as in a 


pending action, even though at the time the appeal has 
not been fully consummated. Idem. 


Appearance. 


1 


3 


An appearance for the purpose of moving to vacate an ap- 
praisement for a judicial sale and to object to confirma- 
tion, is a general appearance. Nebraska Loan & Trust Co. 
v. Kroener ...... ROG Ge Brave SSG GT RETAS Pod aae eae Nee OO eels 


. A general appearance in justice court without further 


objection, after the overruling of a special appearance 
and motion to quash service of summons on its agent, by 
a foreign corporation, confers jurisdiction on the justice 
and on the district court on appeal. Plano Mfg. Co. v. 


Nordstrom ..... 3a Goal eRevgse te teteoed “ces oe; obec fbi ete RINE Dy RE 
If a defendant claims that a court has acquired no juris- 
diction, by reason cf defects in the process, or service 
thereof, his course is by special appearance and objections 
to jurisdiction, and if he enters a general appearance, or 
invokes the powers of the court for any other purpose 
than quashing the pretended process, or its service, the 
defects are waived. Bakcr v. Union Stock Yards Nat. Bank.. 


Appraisement. See EXEcurTion. 


Assault and Battery. 


oO. 


2. 


Evidence in justification of an assault, is not admissible 
under a general denial. Mangold v. Oft..........cccceceuees 
Evidence of threats made by the-injured party to an ac- 
tion for damages by assault and battery, is not admissible 
in mitigation. J/dem. 


An answer in an action for assault and battery, viz.: “Now 
comes Peter Mangold, and for answer to the petition of 
said plaintiff filed herein, denies each and every allegation 
in said petition contained, and, further answering said 
petition, alleges the facts-to be that on or about the 8th 
day of October, 1897, said plaintiff made an assault on this 
defendant, and while this defendant was pulling back, 
and using no more force than was necessary to resist said 


273 


289 
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Assault and Battery—concluded. ; 
assault, said plaintiff slipped and fell to the floor; and what- 
ever injury he reccived was caused by his own fault and 
not by any blow of this defendant,”—is a bare general 
Genial, “LACM. s.slaceceias wieid'e oso 6.0cceied adie Sop eed oslvee 8 «she 397, 

: Great Bodily Injury. 

4, The words “great bodily injury,’ as employed in section 
17b of the Criminal Code, imply an injury of a graver and 
more scrious character than an ordinary battery. Likens 
MD. SEALE ccc rccrevcc ccc ccsncc cece tence ess ase ee essrerssenseeeee 

. Under section 17b of the Criminal Code, authorizing im- 

prisonment in the penitentiary for committing an assault 
with intent to inflict great bodily injury, a conviction can 
not be sustained where the evidence fails to disclose that 
the accused intended to inflict great bodily injury. Idem. 


or 


Assessors. See STATUTES, 14. 


Assignments. See MorrcaGEs, 12, 13. PLEDGES. - 
A naked promise to pay existing debts out of a particular 
fund, held not to operate as an equitable assignment 
thereof. Phillips v. Hogue..... de So giceln Sedans ae osios fege 


Assigments of Error. See APPEAL AND ERROR, 5, 6. 
Attachment. See REPLEVIN, 9, 12. 


Attorney and Client. See INJUNCTION. 
Argument and conduct of counsel. See CriminaL LAw anD 
PROCEDURE. 
Fees on motion to dismiss. See DisMISSAL AND NONSUIT. 
Transfer of property in payment for services. See Fraup- 
ULENT CONVEYANCES, 7. 


398 


249 


loz 


1. The relation of attorney and client ceases upon the death . 


of the client. Link 0. RC€UES... 0. cc cece cece een e eee 424, 


2. The attorney for a defendant in an action in which the 
plaintiff has garnished funds, is not entitled to a lien on 
the funds. Phillips v. Hogue.... ccc eens oS ateideavats ane aronaoueite 

3. Ordinarily, an attorney has no implied authority to bind 
his principal by the indorsement of negotiable paper. 
National Fire Ins. Co. v. Eastern Building & Loan Ass’n....... 

4, An attorney who has authority to collect a claim from a 
corporation, and who, in the adjustment thereof, receives 
a draft from the adjusting agent of such corporation, 
drawn on the paying agent thereof, for the amount of 
such claim, has implied authority to bind his principal 

‘by an indorsement of such draft, made to enable him to 
receive the amount due thereon. Idem. 


5. The following language appeared in counsel’s brief: “It 
will not do to say that, because a trial judge is so consti- 


425 


192 
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tuted morally that he can not see fraud in a shady trans- 
action, therefor this transaction does not constitute 
fraud.” This was a disrespectful allusion which would 
have called for the striking of the brief from the files, if 
the court’s attention had been called to it. A disclaimer 
of a personal application made at the hearing is unavail- 


ing. Selz vy, HOCKNEIL. 00... cece cee cence cee eee e ee eeeeee 503, 


Auditing. 
Claims of officers for salary. See Orrick AND OFFICERS, 4. 


Bail and Recognizance. 


1. 


A recognizance in a criminal action conditioned “that the 


defendant shall be and appear in this court on the first 
day of the next term thereof to answer to the charge of 
rape now pending herein against him, and will not depart 
the court without leave, and abide the order of the court,” 
is limited to the term at which it exacts the appearance. 
Hesselgrave v. State. ccsccscacce sed eetevwsseesessesuensceeg ise 


. The defendant can not be defaulted without being called at 


some time during the term set for his appearance., Idem. 


. Under section 388 of the Criminal Code the state is not 


limited to a record entry made on the court records to 
prove a forfeiture of the recognizance, but may use oral 
testimony for that purpose. Idem. 


Banks and Banking. See Bonps. DEPOSITARIES. 
Contract to furnish collateral securities. See Contracts, 1. 


1. 


Collections. 
While a prompt return to the sender of a protest, show- 
ing no notice to an indorser, would have enabled it to 
serve notice in time, having entrusted that duty to a 
netary, it was not bound to make examination to see 
whether it was done. Williams v. Parks......... pavers atesetdyesiats 


. An instruction sent with a note forwarded by one bank 


to another for the purpose of collection, “to protest” held 
to mean, and to have been understood to mean by the no- 
tary, to whose attention it was called, that the necessary 


steps to bind indorsecrs were to be taken. /dem. 


Eraminer. Defaulting Officer. Collateral Securities. 


. A bank examiner who takes charge of the assets of a 


national bank, under the directions of the comptroller, 
is not the agent for the bank in such negotiations as the 
bank may be permitted to enter into with a view to the 
resumption of business. Tecumseh Nat. Bank v. Chamberlain 
Banking House .....c ccc ccc eee nes GIN ba tas MEN wags RAHA RRs oe 


. When a defaulting officer of a bank, for the purpose of 


settling a deficiency. is allowed to furnish collateral se- 
curities for his indorsements upon paper previously sold 


507 


807 
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163 
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by him to the bank, representations made by the bank 
examiner as to the liabilities of such officer to the bank 
and the value and condition of the securities already. fur- 

. nished by him, are not binding upon the bank, and one 
who. furnishes collateral securities to such defaulting offi- 
cer to be so used by him can not rely upon such represen- 
tations of the examiner as a defense in an action by the 
bank to foreclose its lien upon such securities. Idem. 

5. A majority of the directors of a national bank, who are 
not in default, may, with the consent of the comptroller, 
accept collateral securities from a defaulting officer. Idem. 

6. A defaulting officer of a bank, obtaining securities to cover 
his default, held not an agent of the bank so that his 
representations as to his liability will be binding upon the 
bank. Idem. 

Bastards. : 

1. Proceedings in bastardy are purely statutory. eters v. 
VEGLIAN occ cece ce ne ne teem eee e neat e tees seen en en teasneee 57 

2. In a bastardy proceeding the court can ‘not try whether 
the father or the mother of the child is the more suitable 
person to be entrusted with its custody. Idem. 

3. A settlement between the parents of an illegitimate child, 

.. in order to be operative as a stay or termination of the 
proceedings, must be of such nature and made and attested 
in such manner as the statute prescribes. Idem. 


aids wants’ See WILLs. ; 
Bids. See BurLpiInG AND Loan ASSOCIATIONS, 5, 6. EXECUTION, 25. 


Bill of Exceptions. See APPEAL AND ERROR, 54-64. 

1. Matters merely in the judge’s mind, and which were in no 
way a part of the public proceedings at a hearing, are not 
properly a part of a bill of exceptions. State v. Faweett.... 523 

2. The right to a bill of exceptions is a legal right enforceable 
by mandamus. Idem. 

3. The office of a bill! of exceptions is to exhibit to the ap- 
pellate court those portions of the public proceedings at the 
trial which the complaining ‘party deems material for the 

: appellate court’s consideration, and which would CuneEwee 
‘not get into the record. Idem.....- ines nghboaeusae uae 523, 524 

4, Where a certificate of the clerk of the district court 

' attached to the record certifies “that the above and fore- 
going is the original bill of exceptions, and also a true and 
perfect transcript of the record in the above-entitled 
cause, as the same is on file and of record in my office,” 
it is a sufficient authentication. Vansyoc v. Freewater Ceme- 
PETY ASSN. ccc cece cece meee renee eee eens aukeaveioeieel sree 
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Bill of Exchange. See BimLts AnD NOTEs, 2. 


Bills and Notes. 


1. 


5. 


Accommodation Paper. 
That a promissory note was executed by way of accommo- 
dation, is a good defense as against the payee, but not as 
against the indorsee, from whom money was obtained by vir- 
tue thereof,even though he had notice of the relation of the 
parties to each other. Baker v. Union Stock Yards Nat. Bank.. 


Checks as Bills of Huchange. 


. Bank checks are regarded as inland bills of exchange. 


German Nat. Bank v. Beatrice Nat. Bank. ...ccccccceccceeceece 
Collections by Bank.’ Protest. 


. While a prompt return to the sender of a protest, show- 


ing no notice to an indorser, would have enabled it to 
serve notice in time, having entrusted that duty to a no- 
tary, it was not bound to make examination to see 
whether it was done. Williams v. Parks......cecceeeeees eee 


. An instruction sent with a note forwarded by one bank 


to another for the purpose of collection, “to protest,” 
held to mean, and to have been understood to mean by the 
notary, to whose attention it was called, that the neces- 
sary steps to bind indorsers were to be taken. Idem. 


Consideration. 
Where money is advanced upon the representation and 
in the expectation that a person named will sign a note 
given therefor, and he does so, there is sufficient considera- 
tion as to the latter. Baker v. Union Stock Yards Nat. Bank.. 


Negotiability. 


. The incorporating inte a mortgage of provisions as to pay- 


ment of taxes which would be the mortgagee’s right inde- 
pendent of such provisions, does not affect the negoti- 
bility of the instruments. Bradbury v. Kinney.........000.. 


Payment to Agent. 


..A finding that the maker of a note paid it to an author- 


ized agent of the holder feld sustained by the evidence. 
Stuart v. Stonebraker. ......cceeeee bneceishaca diatowrehays SC aaarelne eee eaieree 
Pochin v. Knoebel........ Sate Mier e eis ose e Qevereces ene eee a eesecvenes 


. Where one purchasing a note constitutes his assignor, 


who is the original payee named therein, his agent for its 
collection, the holder can not on his agent’s failure to 
account, repudiate the agency, and collect a second time 
from the maker, although the latter has paid the agent in 
the belief that he was still the holder of the note. Idem. 


. If the maker pay other than the rightful owner of the 


note, he can not rely on facts unknown to him and not 
influencing his action, as an, estoppel; but, if the money 


Bul 
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10. 


11. 


12. 


13. 


14. 


15. 


has reached the hands of an agent authorized to collect 
for the holder, such payment will be held a satisfaction of 
the debt. Idem. 

An attorney who has authority to collect a claim from a 
corporation, and who, in the adjustment thereof, receives 
a draft from the adjusting agent of such corporation, 
drawn on the paying agent thereof, for the amount of 
such claim, has implied authority to bind his principal by 
an indorsement of such draft, made to enable him to re- 
ceive the amount due thereon. National Fire Ins. Co. v. 
Eastern Building d& LOG ASS’... ccsccces scene eigietehataelvins wi oraries 


Possession as Evidence of Ownership. © 
In a suit upon a negotiable promissory note, the posses- 
sion of the note is prima-facie evidence of ownership, 
which will not be overcome by a finding in a former action, 
before the note was due, that it was the property of a 
stranger to the pending suit. Ryan v. West...... cei saree aoeisueys 
If a payee of a note makes an indorsement thereon to G., 
but delivers it to M., and M. brings action thereon, his 
possession of the note, with proof that he paid the payee 
therefor, will raise a presumption that the note was never 
delivered to G., and is sufficient prima-facie evidence of 
M.’s ownership of the note. Menzie v. Smith..........--56+ 


Protest. Fees. 
A local bank check, which has been indorsed by the payee, 
may be formally protested for non-acceptance or non-pay- 
ment. German Nat. Bank v. Beatrice Nat. Bank......s.ese0 


The fees of a notary public for protesting a bank check, 
are recoverable against the drawer and drawee. Idem. 


Bank checks do not require a formal protest to charge the 
indorser. A formal protest, however, is entirely proper. 


TOM ass Saga bdmsn ies Sakede ve woe ade Seon neeete ee oes 246, 


Bonds. See BalL AND RECOGNIZANCE. DEPOSITARIES. COUNTIES, 


1. 


3, 4. -INJUNCTION. JUSTICES OF THE PEACE. MUNICIPAL 
CORPORATIONS, 8-11. NOTARIES. 
Acceptance. 
The fact that the bond of an assistant cashier of a bank 
was delivered to the cashier, who was one of the direct- 
ors, and that the assistant cashier entered upon the duties 
of his office under such bond, and that it was retained by 
the cashier, is sufficient to establish acceptance, though 
no acceptance or approval is shown by the board of direct- 
ors. Fiala v. Ainsworth..... Grin 6 Gisele bw aie's o.0 eae soa twee Fee ee ors 
Construction. 
A condition in the bond of an assistant cashier of a bank 
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‘that he will “honestly, faithfully and efliciently discharge 


the duties.of such position” is a guaranty of his personal 
eee and his competency. Idem. 
: Breach of Condition, 


. Within the scope of the cashier’s authority, and so long 


as he is apparently acting on behalf of the corporation, the 
casShier’s directions may control the assistant cashier and 
the teller; and the latter may ‘hot be required to look 
beneath the surface of his superior’s acts. But, when he 
is led to believe that the cashier is violating his own 
duty to the bank, and is taking the bank funds for his 
own ends, irregularly, and without authority from the 


. directors, the assistant cashier has no more right to aid 


in or connive at such misappropriation than as if it were 
being perpetrated by a stranger. Idem. 


. In.a suit against an assistant cashier and the sureties on 


his bond to recover for embezzlement of the cashier, re- 
covery can not be had for a particular embezzlement of 
which the assistant cashier had no knowledge, on’ the 


. theory that, if such assistant had notified the directors of 


other misconduct of the cashier, they would have dis- 
charged him before he had an opportunity to commit such 
embezzlement, since, to authorize recovery for negligence 
the damage must be the proximate result of the negli- 


gence, and not remote. Idem. ......cccceeeccclecccceeeeeee Ly 9 
Boundaries. See MUNICIPAL CoRPORATIONS, 14. 
Breach. See Bonps. Insurance. SALES. 
Bridges. 


When a public bridge has been. constructed across a stream 


- dividing two counties, each county may be compelled, at 


the suit of the other, to contribute toward the expense of 
necessary repairs upon the same, although ‘there may be 
no contract between the counties for the building or re- 


_ pair of the structure. Cass County v. Sarpy COUnty.cerccecs 


Briefs. 
Reflections in brief on trial court.. Selz v. Hocknell....... 503, 


Building and Loan Associations. 


Foreclosure of Mortgage. 


1. In an action to foreclose a mortgage given by a building 


, and loan association organized under the laws of this 


state, the fact that the association changed its method of 
making loans and conducting its business after the mak- 


‘ing ‘of the mortgage is no defense to the action, especially 


in the absence of a showing that the mortgagor objected 
“thereto. South Omaha Loan & Building .Ags’n », Wirrkh... 


813 
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Foreign Associations. Contracts. Usury. 

2. Contracts made in Nebraska, with residents of this state, 
by a foreign building and loan association, if made by 
agents of such associations within this state, are Nebraska 
contracts; and by their construction, validity and enforce- 
ment are governed by the laws of this state. People’s 
Building, Loan & Savings Ass’n v. Shaffer........000.. ware Vislai 


3. The provisions of the homestead association act of 1873, 
did not exempt foreign building and loan associations 
from the penalties of usury. Idem. 


Insolvency. 
4. Where a building and loan association is insolvent and un- 
able to perform its contracts with its members, and a 
receiver is appointed to wind up its affairs, it is entitled 
to recover from a borrowing member the amount of money 
actually loaned, with interest thereon from date at the 
legal rate, less the-amount paid by the member as in- 
terest and premium, with interest from the date of the 
several payments. Such borrower is not entitled to credit 
upon his loan for money paid into the association as dues 
upon the stock. Anselme «. 4merican Savings & Loan Ass’n... 
Premiums. Bidding. 
A building and loan association may deduct from a loan 
-mmade to one of its members the premium bid for the right 
of precedence in taking such loan. South Omaha Loan & 
Building Ass’n 0. Wirrich.....ccccecceeeee wang erate etelonte cation Sind 


6. Loans by associations must be open to competitive bid- 
ding, and by-bidding by the officers or agents of the as- 
sociation for the purpose of increasing the premium to be 
paid for loaus will not be tolerated. {dem. 


Burden of Proof. See EJECTMENT, 1. FRAUDULENT CONVEYANCES, 
‘2, INSURANCE, 6. 
Burial Lots. See CEMETERIES. . 
Cattle Stealing. See Larceny. 
Cemeteries. 
Unsold Lots. Exemption from Forced Sale. 
1. Real estate platted and dedicated for a public cemetery, 
_ which is used exclusively for burial purposes,is exempt from 
forced sale. First Nat. Bank of Pawnee City v. Hazels....... 
“%. The receipt of revenue from burial lots does not render 
_ unsold lots subject to either legal or equitable execution, 
_ Idem. a ; 2 
3: It ig not the policy of the law nor the intention of the 
_ legislature exempting land set apart for burial grounds 
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from execution, that the spirit of discord shall be per- 
mitted to invade the silent precincts of the dead, and there 
hold high carnival in an unseemly contest as to which of 
contesting litigants shall profit by the sale of the neces- 
sary part of mother earth to enfold in its peaceful em- 
brace the last that is mortal of man. I[dem............ 844, 


. Real estate platted and dedicated for a public cemetery 


can not be reached by a creditors’ bill. Idem............ ‘ 


Certiorari. See APPEAL AND ERROR. 


Challenges. See Jury. 


Chattel Mortgages. See PLEDGES. 


1. 


Failure to Record. 
A creditor can not complain of the withholding of a chat- 
tel mortgage from record, pursuant to an agreement, 
where no injury has resulted. Carpenter Paper Co. v. News 
Publishing Co. ....... a dais ae Swiseie’s Sisteteseveceie tse afore éa(sie wears of ars 


- Delay in recording a chattel mortgage does not render 


it void as to creditors who fail in obtaining a lien on the 
property until after the mortgage has been recorded, and 
possession taken under it. Idem 


Where several successive mortgages have been given to 
secure the same indebtedness, and only the last one has 
been recorded, several months after the making of the 
note, and credit meanwhile has been extended to the 
mortgagor, in a contest between the mortgagee and the 
creditor evidence is admissible as to all the transactions 
of the parties to the mortgage with regard to that in- 
debtedness. Tolerton & Stetson Co. v. First Nat. Bank of 
WaAYN oc ccccccscceee @ Winans siete be bee ee'es eececee es ee eeceeeeene 


Right to After-Acquired Property. 


. Where a mortgage has been taken upon a running stock 


of goods, expressly describing them as “goods now in 
stock,” a mortgagee who has seized the stock by replevin 
from the mortgagor should be required to account to the 
latter’s garnishing creditor for all goods actually seized, 
and which were not in the stock when mortgaged. Idem, 


Who May Attack. 


. A creditor who has obtained by garnishment a lien on a 


stock of goods fraudulently conveyed, may maintain a suit 
in equity to set such transfer aside. Hargreaves v. Tennis.. 


The validity of a chattel mortgage asserted by a garnishee 
and under which he has taken possession of the mort- 
gaged property, may be contested by the judgment ecred- 
itor. Grainger Bros. v. First Nat. Bank 


teres oer erccerceteseee 
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' Checks. See Bruits anp Nores. 


Church. See RELIGIouS SoclIETIES. 
Claims. Auditing. See OrricE anD OFFICERS, 4. 


Collateral Attack. See EXECUTORS AND ADMINISTRATORS, 8. GAR- 
NISHMENT, 1. 


Collateral Security. See Banks AND BANKING. 
Compensation. See FEES anpD SALARIES. 

Conditional Sales. See Sass. ; 
Confessions. See CRIMINAL LAW AND PROCEDURE, 4, 5. 
Conflict of Laws. See BuILpING AND LOAN ASSOCIATIONS. 


Consideration. See Bitts anp Notes, 5. FRAUDULENT CONVEY- 
ANCES, ‘ 


Conspiracy. 

1. To state a cause of action for conspiracy, it is necessary 
to allege not only the confederation and conspiracy and 
doing of the wrongful act, but also the facts from which 
damages have resulted. Commercial Union Assurance Co, v. 
Shoemaker .......- ce bed he oie ee meee Tae es seseiantenetea wes seeeeee 173 

2. In an action for conspiracy, the damage is the gist of the 
action. Idem. 


Constitutional Law. See STATUTES. 
Disbursements of state funds. See STATE AND STATE OFFI- 


CERS, 1. 

Disposition of money collected as an occupation tax. See 
LICENSES. : 

Distribution of license moneys. See ScuooLs AND ScHOOL Dis- 
TRICTS. : 


Duty of repairing sidewalks, See MuNICIPAL CoRPORATIONS, 25. 
1. Section 110 of the Omaha City Charter (Compiled Statutes, 
ch, 13a) held not unconstitutional as denying the equal 
protection of the law. Kountze v. City of Omaha........0. 0 52 
2. Section 110 of the Omaha City Charter (Compiled Statutes, 
eh. 13a) held not to deprive taxpayers of their property 
without due process of law. Idem. 


i) 
. 


Section 19, article 6 of the constitution, requiring that all 
laws relating to courts shall be general, and of uniform 
operation, and the organization, jurisdiction, powers, pro- 
ceedings and practices of all courts of the same class or 
grade, so far as regulated by law, and the force and effect 
of the proceedings, judgments and decrees of such courts, 
severally, shall be uniform, is not violated by an act if it 
gives all courts of the. same grade jurisdiction of the’ 
same matters and cqual authority in dealing with them. 
Moores v. State. ....ccccccccvccccccvcccecscsesscescsscssccsces Shh 
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Constitutional Law—concluded. 
4. Constitutional and unconstitutional provisions of a statute 
in the same section may be so separable that “one shall 
be taken, and the other left.” Idem. ‘ 


5. The purpose of the constitutional provision that “no bill 
shall contain more than one subject, and the same shall 
be clearly expressed in its title,” was intended to prevent - 
surreptitious legislation and not to prohibit comprehensive : 
titles. State v. Power. sccccccccceccceseee Bia siecle are GS oreje. Sha os « 496 


Contingent Fees. See DISMISSAL AND NONSUIT. 


Continuance. . 
1. An application for a continuance is addressed to the sound / 
discretion of the trial court. Kerr v. State............ said 115 


2. When due diligence is not shown to have been exercised, 
or when the materiality of the proposed evidence does not 
appear, or when the proposed evidence may be procured 
from witnesses within the jurisdiction of the court, it is not 
error to overrule an application for a continuance for the 
purpose of securing the same character of testimony from 
witnesses residing in other states. Idem. 


Contracts. See Actions, 2. BurInpInc AND LOAN ASSOCIATIONS. 

Esrorret, 5. HOMESTEADS, 1. JLIMITATION OF ACTIONS, | 

16-18. SALES. SPECIFIC PERFORMANCE. STATUTE OF FRAUDS. 

Usury. , 

1. A contract;of..a defaulting bank officer to furnish collat- 

eral security so as to enable the bank to resume business, 

is not illegal. Tecumseh Nat. Bank v. Chamberlain Banking. 
HOUS€ ......00005 bist Le eabavsoew es deisiedbr sclet Uaviel swansea ie 169 


2. A contract between an appointive officer of a city, whose 

. salary is fixed by statute or ordinance, and a city council; 
by which’ such appointive city officer agrees to perform 
the duties of his office for a sum less than that pre- 

. scribed by law, is against public policy and absolutely void. 
Gallaher v. City of Lincoln...........e eee shies de alaewetedse dew 89 


3. A party who has entered into a contract lawful on its face, 
in good faith and for an honest. purpose, is not precluded 
from relicf because the other party may have intended 
to make fraudulent use of it as to a third person. Fog 
DD. SUMO estes cc cate vse ns Hees ee Re Ee ee ee 185 


Conversion. See TROVER AND CONVERSION. 


Conveyances. See DrEepS. HoMESTEAD. ° ; 
Gift from parent to child. See FRAUDULENT CONVEYANCES, 

1-3. 4 y 
. Of mortgaged property. See MortTeaGEs, 3-5. 
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Corporations. See GARNISHMENT. a . 


Actions. 


1. A petition, otherwise good, which alleges that the defend- 


5 


ant corporation did certain things’ by its foreman, will 
resist a demurrer ore tenus. Swift v. Bleise..........000 Pee 


. A creditor whose claim has not been reduced to judgment, 


ean not maintain an action against an insolvent corporation 
for distribution of its assets. Merchants Nat. Bank v. Me- 
Donald ..... Pee Ree ae ce eC Oe 


Preferring Creditors. Receivers. 


. An insolvent corporation can not prefer a debt on which 


the officers and directors are bound as sureties. National 
Wall Paper Co. v. Columbia Nat. Bank...........6- i aucisienwielsteigiece 
Merchants’ Nat. Bank v, McDonald... .cccccseceecceecees ace ovale 
Williams v. TUrner.cccccccccccccccccccceevveccececsesececeees 


. Directors of an insolvent corporation who turn over its 


property and assets to third persons for the purpose of 
preferring claims upon which such directors are personally 
liable as sureties, may be required to account for such 
property and assets in an action by a receiver of the cor- 
poration appointed at the instance of other creditors. 
Williams v. TUrner..cccccccccccccvccscerccaceseeceusesevacees 


An order appointing a receiver “of the property, effects, 
credits, and rights of action of every character” of an 
insolvent corporation, and directing him to bring such 
aetion as may be “necessary to enforce the payment’ of 
such debts and rights of action and for the recovery of 
the assets of such company,” sufficiently authorizes an 
action against the directors to hold them to account for 


property and assets disposed of by them in unlawfully 


preferring debts for which they were personally liable. 
Idem, 


. A creditor of an insolvent corporation who has reduced 


his claim to judgment and had execution thereon returned 
unsatisfied, intervening in a creditor’s action for distribu- 
tion of assets, is entitled to a preference in the payment 
of his claim. Merchants’ Nat. Bank v. McDonald........ aeeete 


9 Transfer of Stoek on Books. Mividends. 


. The vendee or pledgee of shares of stock in a corporation 


is entitled to all dividends which are declared on the stock 
after the sale or pledge, regardless whether the transfer 
has been made upon the books of the corporation. Farmers’ 
é& Merchants’ Bank v. MOSHE... ccc ccc eee ence ee eees aa hsarelaceacets 


. Where stock is pledged by a delivery of the certificates, 


without power of attorney authorizing a transfer on the 
books of the company, the company can -be compelled to 
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Corporations—concluded. 
make such a transfer only by a purchaser who has acquired 
title to the stock by a valid sale. Brown v. Hotel Ass’n of 
OMANG oc ceeccenne salen woe seco eereecreene . 


’ Cotenancy. See TENANCY IN CoMMON, 


Counties and County Officers. 

Auditing of claims by county board. See OFFICE AND OFFI- 

CERS, 4. 
Bridges between adjoining counties. See BrripGEs. 
Actions, : 

1. Compiled Statutes, 1901, chapter 18. article 1, section 20, 
declaring that counties may be sued either in law or in 
equity, is express authority to enforce by action any claim 
of which the county board has not exclusive original cog- 
nizance. Ayres v. Thursion County 


Assessor. 

2. That portion of section 11, article 2, chapter 13, Compiled 
Statutes, relating to the election of an assessor for county 
purposes in cities having more than 25,000 and less than 
40,000 inhabitants, is void. Haverly v. State...... ccc cee 
Stale G2 TAVer lps oc. c ods 9.0 Seda ee vitcb ob oS 8id Gin ile s sia ibs awe esis 

Bonds. 

3. A proposition to issue county bonds for internal improve- 
ment, and the result of the vote, must be éntered on the 
records of the county, and notice of adoption must be 
published for two weeks in a newspaper in said county, if 
one be published therein, before such bonds can be legally 
issued. Wilbur v. Wyatt 


4, An election was held on August 16 to vote on a proposition 
to issue county bonds to aid in the construction of an irri- 
gation ditch. On the 21st day of the same month, notice 
was ordered published and the bonds were issued on Sep- 
tember 1, following. Held, That the bonds were illegally 
issued. Idem. 

Treasurer. 

5. An action against a county treasurer and his bondsmen 
for the recovery of moneys alleged to have been converted, 
is not prematurely brought if commenced after the ter- 
mination of the term of office of such treasurer, and after 
he has given a bond and qualified as his own successor. 
Thomssen v. Hal County... cc cece ccc cece eet e een e cee enees 

6. A county treasurer is the insurer of the funds which come 
into his hands e# officio, and can not, in an action by the 
county to recover funds not accounted for, plead that they 
were lost without any fault or neglect on his part, by a 
failure of a bank in which they were deposited for safe 
keeping. Idem. 
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County and County Officers—concluded. 
7. In an action against a county treasurer to recover for 


8 


10. 


11. 


12. 


funds converted, it is not error to compute interest from 
the date when the funds should have been turned over to 
his successor in office. Idem. 


By the terms of section 21, article 3, chapter 18, Compiled 
Statutes, 1901, it is made a felony for the county treasurer 
to deposit money of the county in any bank other than 
such as may be designated under the depositary Jaw. 
DOOM Echos a sei ae cl hate Ra wk orcs HOMO. RR ee Ore 777, 
See digest of overruled cases, under Cedar County v. Jenal. 
It is the duty of the county clerk to keep an account with 
the eounty treasurer, in which account the treasurer shall 
be charged with all money received by him, from whatever 
source derived, together with all taxes due as shown by 
the tax lists, and in which he is to be credited only with 
uncollected taxes, and with the money he pays out in ac- 
cordance with law. Compiled Statutes, ch. 18, art. 1, sec. 89. 
Idem 
An outgoing county treasurer delivered to his successor 
two checks in lieu of cash, aggregating $10,000, and cover- 
ing that sum of moncy deposited in a bank which had 
qualified under the law as a depositary of county funds, 
and took checks to the bank and had them certified, instead 
of drawing out the cash, after which the bank failed. Held, 
That this transaction did not amount to a redeposit of the 
funds as a general deposit, and that the Liability of the 
bank on its depositary bond continued. Hall County v. 
THOMBSEN oo cc vevccee eee concen eee eeeeene weeeneeeens safer Calais 


Warrants. Actions. 
County warrants are not within the class of claims which 
must in the first instance be presented to the county 
board for examination and adjustment. Ayres v. Thurston 
County oc cccncccne 6 WARE AGREES VAREE BREN A ET ROG, 68S te 


An action to recover upon a county warrant may be main- 
tained when the money for its payment has been collected 
and wrongfully applied by the county to the payment of 
other claims. Idem. 


County Court. See CourTs. 


County Treasurer. See CoUNTIES AND COUNTY OFFICERS. 


Courts. 


Jurisdiction. 


1. The supreme court can not review directly the rulings of 


a county court, but only the judgment of a district court 
rendered on error or appeal therefrom. Kingman v. Davis.. 


2. An application for a writ of mandamus by a private person 


783 


782 


737 


96 


578 
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Courts—coneluded. 
for the enforcement of private rights will not be ad- 
vanced, unless some good reason is made to appear why 
the application in the first instance was not made in the 
district court. State v. Howuseworth.....ccccecec cece ceseeneee 658 


3. A county court has incidental equitable jurisdiction in pro- 
bate matters to the same extent that a district court has 
in the exercise of its general equitable jurisdiction. 
Williams v. Aliles..... SFE Sao eyarR 0. 6, Si S8/5/5 0 Si, re) # Bins wera) rae’ 859 


4, An action brought for the purpose of vacating an order 
admitting a will to probate, and for leave to present 
another will, and for general equitable relief, is properly 
brought in the county court. Idem. 


5. The jurisdiction of the district court on appeal from the 
judgment of a justice in an action of forcible entry being 
derivative only, is not aided by consent of parties. Etten- 
Reimer v. WAUMAN. 00. cece ccc eee eee tenn nee nneenneneee «+ 647 


6. The district court has no original jurisdiction to set aside 
a will or the probate thereof. Williams v. Miles............ 859 


7. The district courts are courts of general legal and equitable 
jurisdiction, and have power to determine legal or equi- 
table relief according to the allegations and proof. State 
VD. DiCKinson vocccccccccceecerevecne t ceeecerccace seeeeeeeeees 869 


: Presumptions as to Jurisdiction. 
8. The records of inferior courts must affirmatively show 
that such courts have acted within the scope of their 
authority. Kuker v. Beindorff.......cceccsceeceecenes sgvengccee OL 


9. Jurisdictional facts will not be presumed in order to sus- 

* tain the judgments of inferior courts, but when it appears 

that jurisdiction has attached the presumption arises that 
the subsequent proceedings were regular. /dem. 


Creditors’ Bill. . 
1. Real estate platted into lots and blocks and dedicated for 
a public cemetery can not be reached by an equitable pro- 
ceeding in the nature of a creditors’ bill. First Nat. Bank 
of Pawnee City v. Hazels..........005 Covecccvcccccscecseccess O44 


Consolidation of Suits. Share of Proceeds. 

2. Certain judgment creditors consented to a consolidation of 
their various bills, no order being at the time made or re- 
quested determining their respective priorities, and there-. 
after all shared in the prosecution and expense of such 
consolidated suit. Held, That it does not affirmatively ap- 
pear that the trial court erred in requiring such creditors 
to prorate in the proceeds of the suit. Nebraska Nat. Bank 
v. Hallowell ....... sii nite’sja.e eNosigngen Wye -O espe ove ater aeala eign tenes Maaties 309 
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Creditors’ Bill—conciuded. 
‘ Intervention. Liens. 
3. One who intervenes in an action in the nature of a cred- 
itors’ bill, is entitled to a lien on the fund from the date 
of intervention. Merchants’ Nat. Bank v. McDonald......... 363 


4. The filing of a creditors’ bill establishes a lien in plaintiff’s 
favor on.the property or fund sought to be reached from 
the date of the filing. Idem. 


Pleading. Evidence. 
5. In a creditors’ suit, where no receiver has been appointed 
or asked for, it is not necessary to allege that the suit is 
brought on behalf of all creditors who desire to join and 
contribute to the expense. Nebraska Nat. Bank v. Hallowell... 309 


6. In a creditors’ suit brought to set aside a fraudulent con- 
veyance, return of execution nulla bona is conclusive of 
the question that the creditor has exhausted his legal 
remedy, and an answer which alleges that the debtor had 
property subject to levy upon execution, in the absenee 
of an allegation of fraud or collusion on the part of the 
sheriff, does not state a defense. Idem. 


7. In a creditors’ suit brought to set aside a fraudulent con- 
yeyauce, a petition alleging that the grantor fraudulently 
conveyed the property with the intent to place it beyond 
the reach of his creditors, and that the conveyance was 
made without consideration, states a cause of action, with- 
out alleging that the grantee had knowledge of or partici- 
pated in the fraud. Idem. 


8. In a suit in the nature of a creditors’ bill brought to set 
aside certain conveyances as fraudulent and to subject 
certain stocks alleged to be owned by the debtors, 
to the payment of plaintiff’s judgment, evidence found 
sufficient to sustain a finding adverse to plaintiff’s claim. 
Farmers’ & Merchants’ Nat. Bank v, Mosher...... seer osae ees 130 


Criminal Law and Procedure. See ASSAULT AND BarTEery. Bar. 
AND RECOGNIZANCE. CONTINUANCE. CoNsprracy. FALSE 
PRETENSES. HomicipE. INTOXICATING Liquors. INSTRUC- 
TIoNS. LARCENY. MALIcIous PROSECUTION. RAPE. 

1. A complaint drawn under the provisions of section 531c of 
the Code of Civil Procedure is fatally defective, and 
charges no violation of the law, if it fail to charge that 
the complainant is the head of a family and that the 
wages ‘sought to be affected by the acts complained of are 
the wages exempt by law to laborers, etc., for not exceed- 
ing a period of sixty days. State v. Power........+-..- seve. 496 


Arguments and Conduct of Counsel. 
2. In summing up to the jury in a trial for murder in the 


63 
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Criminal Law and Procedure—continued. 
first degree, one of the counsel for the state made use of 
the following language: “Nothing can restore the once 
loving hands and kind affections of Herman Zahn to his 
fatherless little children. All they can do is to stand at 
the new made grave and behold the spot where lies their 
loving parent.” Objection by the prisoner. No ruling by 
the nisi-prius judge. Held, Not prejudicial. Rhea v. State, 
461, 492 

3. Where a police officer was a witness in behalf of the prose- 
cution, the assistant prosecutor, after an objection to a 
question propounded, stated: “I want to show that he [the 
witness] has known him [the accused] a long time, and 
had him under observation for other jobs.” Held, Preju- 
Gicial. Leo v. State... ..... cece eee eeeee eens Sigs Gerd wa alee aie'sala%e 723 

Confessions. 

4, The true test of the admissibility of a confession is whether 
there is a casual relation between it and any threat or 
promise with respect to the crime charged, made by a per- 
son having authority over either the prosecution or the 
prisoner. Strong v. State........ cig eiwibie Sas a0’ Se be 346 ceeeeeee 440 


5. Where the deputy warden of the penitentiary instructed 
a prisoner as to the advantages to be gained by obedience 
to the prison rules and commands of his superiors, but did 
not suggest or intimate that any benefit might result from 
an admission of guilt, it was properly ruled that evidence 
of a confession was admissible. Idem. 


Evidence. 
6. Courts will take judicial notice that whiskey and beer are 
intoxicating. Peterson v. State..... Weis BWW wie diesen sis crate se ea: QOL 
Witnesses. 


7. The record disclosed an abuse of discretion by the trial 
judges in the examination of witnesses which was preju- 
dicial to the defendant. Leo v. State....... ccc cece eee aces 723 


8. The common-law rule conferring arbitrary power to ex- 
amine a witness upon oyer-and-terminer judges, has been 
so far modified by the Criminal Code as to make its abuse 
prejudicial error. Idem. 

9. On the cross-examination of the accused, who testified as 
a witness in his own behalf, he was asked: “Have you ever 
been arrested before?” “Have you ever been convicted 
of acrime?” “Isn't it a fact, Mr. Leo, that you have served 
time in the penitentiary in the state of Nebraska?” 
“Have you ever been convicted of a crime and sent to the 
state penitentiary at Lincoln as a punishment for that 
crime?” “And you never were at any time convicted of a 
felony and sent to the state penitentiary of the state of 


. 
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Criminal Law and Procedure—concluded. 
Nebraska at Lincoln?”—-there being no competent evidence 
of any prior conviction of a felony. Held, Such action was 
unwarranted and prejudicial. Idem. 


Cross-Examination. See CRIMINAL LAW AND PROCEDURE. 


Damages. See ANIMALS. ConspiRAcY. DEATH BY WRONGFUL ACT. 
IxgJuNcTION. LANDLORD AND TENANT. REPLEVIN. SALES, 
TAXATION, 3. 

Increase of amount on appeal. See APPEAL AND ERROR, 31. 


1. In an action for negligence, remote and consequential 


damages can not be recovered. Fiala v. Ainsworth.......... 1 
2. Threats can not be shown in mitigation of compensatory 
damages. Mangold v. Oft.....cccecceccccceeesscsccsccees 397, 399 


3. Damages recoverable are the pecuniary equivalent of the 
wrong complained of. Idem. 


4. Only compensatory damages can be recovered, either in an 
action upon contract or in tort. Karbach v. Fogel........6+ 601 


5. Only such damages can be recovered as are the probable, 
direct and approximate consequences of the wrong com- 
plained of and such as may fairly be supposed to have been 
within the contemplation of the accused party at the time 
the cause of action arose. Idem. ae 


Death By Wrongful Act. 

In this action brought by an administratrix for causing the 
death of her intestate, being her son, seven years of age, a 
verdict for $1,525 held not excessive so as to require a re- 
versal. City of Omaha v. BOWMAN, ...ccccecceeeeccesecs socee Baa 


Deceit. See FRaup. 


Deeds. See EsToPPEL, 1, 2. LismTatTIon oF ACTIONS, 5. 
Absolute deed as mortgage. See MORTGAGES, 1, 2. 


1. A deed which describes land conveyed as “all accretions 
of lands and parcels of lands belonging to government lot 
number ten (10) in section number one (1) in township 
number fifteen (15) north, range number thirteen (13) 
east; said accretions lying south of the meander-line of the 
state of Nebraska, according to the government survey,” 
is not void for uncertainty of description. De Long v.Olsen.. 327 


2. Where the official plat of the survey of government lands 
shows a river as one boundary of a certain lot, a subse- 
quent patent for the lot, describing it by number, and 
referring to the plat on which it is marked as containing . 
a certain amount, and deeds, describing the lot by number, 
passes all accretions to the lot up to their respective dates. 


Idem. 
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Deeds—concluded. 

3. A conveyance of real estate subject to a mortgage is, in 
substance, a conveyance of so much of the property only 
as is not required for the satisfaction of the mortgage 
debt. McNaughton v. Burke........... Aedetdeeapesanes sien 

4, Where property is conveyed “subject to incumbrances,” 
the grantee is not estopped from asserting the invalidity 


of an apparent lien. Batty v. City of Hastings...........e006 ; 


Deficiency Judgment. See MortTGacEs, 8-11. Taxation, 17. 
Definitions. See WorpDs anD PHRASES. 
Demurrer. See PLEADING, 7, 8. 


Depositaries. 

1. Under the terms of the statute providing for the deposit- 
ing of public funds by the county treasurer in depositary 
banks, a depositary bond of such bank is a continuing lia- 
bility, which can be discharged only by the paying out of 
the fund? deposited on account of the giving of the bond. 
Hall County v. Thomssen........ Giese Ramee on oe Wie erates. bie eievdece.s: 


2. An outgoing county treasurer delivered to his successor 
two checks in lieu of cash, aggregating $10,000, and cover- 
ing that sum of money deposited in a bank which had 
qualified under the law as a depositary of county funds, 

-and took checks to the bank and had them certified, in- 
stead of drawing out the cash, after which the bank failed. 
Held, That this transaction did not amount to a redeposit 
of the funds as a general deposit and that the liability of 
the bank on its depositary bond continued. Idem. 


Depositions. 

A deposition, regularly taken and filed in a cause, not used 
by the party iaking it, may be offered and read by the 
other party, whether he participated in taking it or not. 
Ulrich v. McConaughey. ...ceccccccccecccevvces b dvare aaron eialad sete 


Deputy Sheriffs. See EXECUTION, 33. 


Description. See DEEDS. PARTIES. 
In notice of sale of land. See EXECUTION, 38-40. 


Discretion of Court. See APPEAL AND Error, 7, 8. CONTINUANCE, 
JURY, 2. PLEADING, 1, 2. WITNESSES, 2. 


Dismissal and Nonsuit. See JUSTICES OF THE PEACE, 2. 

1. Denial of a motion to dismiss held not conditioned on some 
forma] claims, or assertion of them’ by defendant on the 
record. Horton v. State....... rT Tee Vb ease este cisiecs 

2. Whenever justice requires imposition of terms or retention 
of a cause npon the docket, the court may impose such 
terms, or refuse to permit dismissal. Idem. 
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26 
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10 


34 


INDEX. 933 


Dismissal and Nonsuit—concludced. 


3. 


6. 


%. 


The rule that the court has full power and control over 
its orders during the term at which they are rendered 
applies to an order of dismissal entered at the instance of 
plaintiff. Iden. 


. Where a defendant is sued and summons served on her by 


her full name and she is mentioned in the pleadings and 
summons by the initials of her given naine, the court does 
not lose jurisdiction by dismissal of the action as to the 
person designated by the initial letters. Nebraska Loan & 
Trust Co. v. Kroener... ccc cee cecee Leapeta eS RM artes iee ersteias ts ears 


Dismissal as to One or More Plaintiffs. 


. Three plaintiffs joined with others in an action to set aside 


an order admitting a will to probate and for leave to pro- 
bate a subsequent will. After an appeal to this court from 
a judgment adverse to the plaintiffs, they moved to dismiss 
as to themselves on payment of their proportion of the 
costs. The motion was resisted by their former attorneys, 
who had a contingent fee, ‘and had expended considerable 
money and earned attorney’s fees of considerable value. 
Held, That the motion would not be denied. Williams v. 
Miles occ ccrccccccccee concccreseessccearseces ves a A Sele siaerae ee 


The liability of plaintiffs for expenses incurred by their 
attorneys and for the value of their services in a contract 
for contingent fees, could not be determined in the action 
on a motion by the plaintiffs to dismiss as to themselves. 
Idem. 


Whether or not under a contract with plaintiffs for con- 
tingent fees their attorneys had such an interest in the 
cause of action as would permit them to prosecute to final 
judgment upon dismissal as to plaintiffs, not determined. 
Idem. 


District Courts. See Courts. 


Dockets. See JusTIcES OF THE PEACE. 


Dower. 


An action for dower in the district court is within the 
statute of limitations, and must be brought within ten 


years from the time it accrued. Beall v. McMenemy......... 
Ejectment. 
1. Action in ejectment. Plea of adverse possession. In reply 


plaintiff pleaded the itisanity of ancestor to defeat the 
statute. Burden upon plaintiff to show such insanity with 
reference to the subject-matter by a preponderance of 
evidence, and that, owing to such insanity, his ancestor 
failed to protect his rights in the premises, and that such 


289 


70 
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Ejectment—concluded. 


insanity was continuous from the time defendant went into 
possession until a time less than ten years prior to the 
commencement of the action. Clarke v, Irwin. ..... se ceeeee 


. Instructions in ejectment set out in the opinion, held not 


to present the material issue in the case. Idem. 


. Action for conversion. Answer admitted ownership and 


possession and 4ustified under a distress warrant. It was 
not available to the defendant after trial to plead as error 
that the evidence of ownership and possession was insuffi- 
cient. Clements v. Biseley.......ccc cece cece cceeececes sdee teh 


. An action in ejectment can not be maintained during the 


pendency of a prior action in equity between the same par- 
ties, in which plaintiff alleges that defendant wrongfully 
holds possession of the same property from the plaintiff 
and asks to enjoin the defendant from excluding the plain- 
tiff therefrom. Shaughnessy v. St. Andrew's Church.......... 


Employees. See MASTER AND SERVANT, 


Equity. See APPEAL AND Error, 3, 4, 21, 60. ASSIGNMENTS. EstTop- 


PEL. SUBROGATION. 


Whether in matters pertaining to the title of real estate a 


person may rely on an abstract of title duly made and cer- 
tified without making an examination of the public records 
in order to free himself from the charge of culpable neg- 
lect, when relief is asked in a court of equity on the ground 
of mistake, que@ere. Peters v. Huff... ccc cece cece even eee eearaters 


Estoppel. 
To allege error. See EJECTMENT. PLEADING, 15. - 
To object to assessment. See MuNIcIPAL CORPORATIONS, 3. 


1. 


By Deed. 
When recitals in a deed are of the essence of the contract, 
neither party is permitted to deny them. McNaughton v. 
BUrke wc ccc cece cccsonee e aei'ghsS wisieleies ervisie-eas'g whe. Rese SO OIC 


. Where one is entitled to a patent to land from the United 


States, but before it issues, conveys the land to another by 
deed purporting to convey the fee, and a patent subse- 
quently issues to such grantor for the land, he will not be 
heard to assert title under such patent, as against such 
grantee. Lyon v. Gombert..... wes elecide eeare eda cceccccnceacs 


Equitable Esteppel. 


. The rule of estoppel in pais, will not ordinarily apply to the 


acts of municipal officers. Philadelphia Mortgage & Trust Co. 
v. City of Omaha...... san eseessoccsee tee eee ee eee eeeneeens 
Equitable estoppel does not apply as against a maunicipal- 
ity, so as to preclude it from collecting taxes marked 
“paid” through mistake. Idem. 
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Estoppel—concluded. 

5. Where a defaulting bank officer contracts to furnish col- 
lateral security for his indorsement on paper previously 
sold to the bank by him so as to replenish the assets of the 
bank after such securities have been furnished and the 
bank has resumed business, the person furnishing such 
securities at the request of such defaulting officer with 
knowledge of the use to be made thereof by him can not be 
heard to say that there was no consideration for furnish- 
ing the same. Tecumseh Nat. Bank v. Chamberlain Banking 
House ..... Seca wise Gee arouehe ae’ Sai ig il Stare saith del eine Gas eiese:e sececeeveee 163 

6. Where the maker pays other than the rightful owner of 
the note, he can not rely on facts unknown to him, and not 
influencing his action, as an estoppel. Stuart v. Stonebraker.. 554 

7 As between a citizen who has performed services as a 
public officer for a compensation fixed by law, and a state, 
county or city which has received the benefit of the serv- 
ices, no question of estoppel as to compensation can arise. 
Gallaher v. City of Lincoln........ Cees acecbseteec ius ace eaaeieeise ae: OOP 

Eviction. See LANDLORD AND TENANT. 

Evidence. See APPEAL AND ERROR. ASSAULT AND BATTERY. BAIL 
AND REcoGNIZANCE. Biiis AND NoTES. BURDEN OF PROOF. 
CHATTEL MORTGAGES. CREDITORS’ BILL. CriinaL LAw 
AND PROCEDURE. DEPOSITIONS. EXECUTION. FRAUDULENT 
CONVEYANCES. HOMICIDE. INSURANCE. INTOXICATING 
Liquors. LIMITATION oF ACTIONS. MECHANICS’ LIENS. 
MortGacEs. NEw TRIAL. PLEADING. PRESUMPTIONS. RE- 
PLEVIN. TAXATION. TROVER AND CONVERSION. WITNESSES, 

Conclusiveness of evidence on party introducing it. See Wir- 


NESSES, 2. 
Admissions. 


1. Statements of one of the parties to a joint enterprise, 
‘made while borrowing money to be used, and which was 
used in such enterprise, are admissible against the other 
parties thereto so far as they form a part of the transac- 
tion. Baker v. Union Stock Yards Nat. Bank......+.ceeee e+. 801 

2. Proofs of loss in an action on an insurance policy which 
contain admissions against interest are admissible, but 
not conclusive. Modern Woodman v, Kozdk.....eeesseeeeeees 146 

Best and Secondary. 

3. A writing is the best evidence of what it contains. Peter- 

eS eae eee eee eeeceseeeens OL 
Documents. 

4. The transcript of the proceedings and judgment of the 
United States district court, duly certified, is competent in 
evidence, although it fails to show that the presiding judge 
signed the journal record of the proceedings. Stacks v. 
Cratoford ....... Gialakis Sen de a sieieus Catelege « Biri Dewees Make/ieree C62. 
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Evidence—concluded. 


Hearsay. 


6. The testimony of a witness as to a conversation had with, 


a 


or declarations made by him to, others as to the sanity or 
insanity of a person is inadmissible on the question of in- 
sanity, on the ground that it is hearsay. Clarke v. Irwin... 


Julicial Notice. 
. Courts will take judicial cognizance of the fact that in this 
latitude potatoes, sugar beets and turnips are not spon- 
taneous products of the soil. Meyers v. Menter.............+ 


7. In the construction of a statute, courts will take judicial 


notice of events which are generally known. Redell v. 
MOOTES: o:dis55. 05s Sic Pte, BOS HS Hae Sa Ree o Ber 8 oe eeeeees 


8. A courtis bound to take judicial notice of historical facts. 


(See 70 Me., 609, at the bottom of the page.) /dem...... 219, 


9. There is no presumption that courts are ignorant of all 


matters that occur outside of the court room. Idem. 


Opinions. 


10. A non-expert witness may testify whether, in his opinion, 


a person is sane or insane, if he is shown to have had a 
more or less extended and intimate acquaintance with such 
person, and gives the facts and circumstances upon which 
the opinion is based. Clarke v. [rwWitt.... ccc eee eee c eve eeees 
See notes on pages 554, 597, 598. : 


Preponderance. 


11. The preponderance of evidence is not determined alone by 


the greater numbcr of witnesses who testify in favor of a 
party. Mew Hampshire Savings Bank v. Dillrance........0.056 


Values. 


12, Where goods sued for are to some extent shopworn and 


deteriorated in value, a witness who has never seen them 
or one whose only knowledge of value is derived from 
the inspection of invoices and the examination of trade 
catalogues of prices, or one who is ignorant of the kind of 
manufacture and of the description of the form and struc- 
ture of the articles in controversy, is incompetent to testify 
as to values. Merchants’ Nat. Bank v. McDonald.............. 


Exceptions. See BILL oF EXCEPTIONS. 


Execution. See EXEMPTIONS. PLEDGES. 
Recovery on judgment in absence of execution. See Fraup- 


ULENT CONVEYANCES, 21. 
Appraisal. 
1. Evidence held to warrant the conclusion that an appraise- 
ment of mortgaged property was a just one. Omaha Loan 
é& Trust Co. v. Keck........0005 So big eeace wile Gielersieae.s)iee te tee seas 
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Execution—continued. 


2. 


Where the appraisal shows that it was made by “John 
McDonald. Sheriff, by Geo. W. Hill, Deputy,” and two other 
appraisers this is sufficient to show that the appraisement 
made was the personal act of the deputy in conjunction 
with the other two appraisers. Richardson v. Hahn......... 294 


Freeholders. 


. A man is a freeholder within the meaning of section 491a¢ 


of the Code of Civil Procedure who lives with his wife on 
land of which she has the title, when occupied by them 
jointly as a homestead. Salisbury v. Murphy......cceececee 415 


Internal Revenue Stamp. 


. It is not necessary to attach a revenue stamp to the cer- 


* tificate of appraisal. Noble v. Citizens’ Bank...........0.55 847 


9. 


10. 


i. 


. The attachment of an interna] revenue stamp to the copy 


of the sheriff’s certificate showing the appraisers to be 
freeholders is unnecessary. Andrews v. Lindley.....e.e+.+ 692 


Objections. 
An objection that an appraiser of real estate in foreclosure 
proceedings is disqualified, comes too late after sale, and 
when confirmation is asked. The objector in such cases 
will be deemed to have waived the objection. Unland 
DM. OCTANE crccccvcccvccscscscccccccccccsaccccscccccosssesseoes 401 


. Mere objection to an appraisement of real estate made 


for the purpose of judicial sale. unaccompanied by any 
showing in support thereof, is insufficient to overcome the 


officer’s return. MeIntyre v. Evanson.......seceeeeceeeeeeeee 849 
Presumptions. 
. All presumptions will be indulged in favor of the fairness 


of an appraisement made by a sheriff. De Groot v. Wilson.. 423 
The certificate of the sheriff that he returned with the or- 
der of sale the appraisement made by himself and the 
freeholders, is presumptive evidence that the fact stated is 
true. Iowa Loan & Trust Co. v. Greenman..... ose cecesccceses 268 
Return. Sufficiency. Signing. 
The statute on the subject of judicial sales does not re- 
quire the appraisers to set out in their return the evidence 
upon which they acted in making the appraisement, and 
their duty in this respect is the same whether the defend- 
ant’s interest be a freehold or a fee simple. Omaha Loan 
& Trust Co. v. Keck......-...++- Sede 6 Weis oes eceasneaacs ++» 266 
A judicial appraisement of land is signed within the mean- 
ing of section 491@ of the Code of Civil Procedure when it is 
attested by the mark of an illiterate person whose name 
thereto is subscribed by another. Iowa Loan & Trust Co. 
VD. GTEENMAN .ccccccccccccercr terrence cerececeeeeeseeeene cooee 268 
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Execution—continued. 


12. 


13. 


14. 


15, 


16. 


17. 


18. 


19. 


20. 


Subsequent Appraisals. 
Where property has been regularly appraised, a second 
appraisement is not authorized until the property has been 
twice advertised and twice offered for sale and not sold for 
want of bidders, unless the appraisement is for some valid 
reason vacated. Thompson v. Purcell........ aiclaie bie chSocens ae ete ew, 


Where an objection is interposed to a second appraisement 
and a sale made thereunder on the ground that the prop- 
erty had not been offered for sale as the law required 
under a prior appraisement, and the court, in passing on 
the objection, vacated the appraiseinent and sale and di- 
rected a new appraisement, held equivalent to also vacating 
the first appraisement. Idem. 


Where a prior appraisement has been duly vacated, a mo- 
tion requiring the sheriff to return such appraisement and 


‘proceed to advertise and sell the property thereunder, is 


properly overruled, the matter already having been ad- 
judicated. Idem. 


Ruling of the trial court overruling a motion to require 
the sheriff to make a return of a prior alleged appraise- 
ment and proceed to advertise and sell the property there- 
under, held to be justified under the evidence. Idem. 


: Taxes. 
It is improper for the appraisers to deduct from the gross 
value of lands, as found by them, the amount of taxes 
ineluded in the-decree of foreclosure. Beck v. McKibben..... 


Taxes against real estate which are not included in the de- 
cree, should be deducted by the appraisers in determining 
the defendant’s interest in the premises. Idem. 


The certificate of the county and of the city treasurer 
that there are no unpaid taxes or unredeemed tax sales, 
except for certain years, naming them and the aggregate 
amount of taxes, is equivalent to certifying that certain 
taxes on land were unpaid, and was sufficient to authorize 
the appraisers in a foreclosure proceeding to deduct the 
amount from the gross appraisement. Young v. Wood...... 


Valuation. 
In the absence of fraud, an appraisement duly made will 
not be set’ aside for a mistake of the appraisers in valuing 
the property too low. Williams v. Taylor........cccceeee 4 


Where real property sold at judicial sale sells for more 
than two-thirds of its value as alleged by those objecting, 
an objection that it was appraised too low is unavailing. 
Uniand v. Crane ..... ta DGy cimicwiatarenarevs Sishe aieie 


Herre nnee eee eens 
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21 


22, 


23. 


24, 


25. 


* 26. 


27. 


28. 


.- To make an attack on an appraisement for low valuation 
successful, it must be assailed. for fraud. Williams v. 
POUR ponies Beak Ke EWG, Bw CAB ROSS keeway sabe Se 


An objection to confirmation on the ground that the prop- 
erty was appraised and sold greatly below its real value, 
is without merit where the appraisement was not ques- 
tioned before the sale and no fraud is shown. Mallory v. 
PAUMELSON coe ccc cerer cc cenne coceeenoneees Sass eS eee e scence 


View of Premises. 
There is no requirement of the statute that an appraise- 
ment of land for the purposes of judicial sale shall be 
made either upon the land or in view thereof. Iowa Loan 
& Trust Co. v. Estate Of Devall. ccc. ccccccccwcccncccccceevecee 
LACH, TIOGO 65 802 bh we wk FON ee ARSENE IE ESE RARE ER ew 
TAC DO. PODC Ss on We GAGS he GOES AR RRO EN ERA CONE TEE hears * 


Thot one of the appraisers residing near the land and well 
acquainted with it did not go upon it the day of the ap- 
praisal, raises no presumption against the fairness thereof. 
Idem. 
; Bids. 
A confirmation of sale of real estate will be reversed where 
the highest bid was rejected apparently because the attor- 
ney through whom it was made on being asked whether 
he was prepared to make his bid good replied: “That is 
none of your business; I expect to make my bid good ac- 
cording to law, whatever it may be, as soon as the amount 
is ascertained”—and where the bids of his successful com- 
petitor were not announced openly, and throughout the 
bidding the special master and such competitor were in 
frequent whispered consultations. Spalding v. Murphy..... 
Confirmation. Vacation. 

Decree of confirmation examined and held to be in the 
usual form, and in substantial compliance with the stat- 
utes. Andrews v. Lindley......... PE ESE so 


Sale of real estate under decree of foreclosure; objections 
to appraisal only; order to show cause; objections to con- 
fimation overruled. Ruling held to be on the objections 
to appraisal. McIntyre v. Evanson...... OEE R AME € Lek Paces 
A failure to comply literally with all the provisions of the 
law relating to the sale of real property upon execution or- 
order of sale will not justify a court in denying a motion 
for confirmation, where it is evident that such failure was 
not prejudicial to the rights of the defendant. Stull ov. 
SOYMOUL oo. cceeeeccceee seeeeee oa Serehtere saeesee_ sale Crees sicieitie ae ae 


. A foreclosure sale will not be set aside merely because 
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Execution—continued. 
the officer did not return the order of sale within sixty 
days. Cross v. Leidich....... Spates ae ee 5 Giclee Leia eee sii 
VOUNG De WOOD. ob icc 5 50h Mis sie bate MES Cae d oe 8 ORGS Cree Rew OS ave 
DeGroot B, WtlSOi0 ia a secccs S604 6 ae bales Saceis as aca eceiele Sele 04 boii 

30. When the amount of a decree in foreclosure is excessive, 
the remedy is to appeal from the decree itself, or by ap- 
propriate proceedings in the trial court te eccrrect cr 
modify the deeree. Beck v. McKibben............. peeceesece 

31. Harmless and non-prejudicial irregularities in certifying 
to tax liens against property appraised for judicial sale, 
is insufficient ground for setting the sale aside. Young v. 
WO0d ....cccec ec cees errre re tities eer ce ec mo 

32. A district court, in the exercise of its equitable powers, 
may set aside a sale of real estate made in foreclosure 
proceedings, and direct a new one if the property has sold 
for a manifestly inadequate sum, notwithstanding it was 
sold for more than two-thirds of its appraised value. 
Williams v. Taylors. ccc ccc ccc eee wceeee ie seveieceiebe’ eiiiscejecnie eos wate diate 

Deputy Sheriff. 

33. A deputy sheriff may assist in the appraisement of lands 
sold under an order of sale issued in pursuance of a decree 
of foreclosure addressed to the sheriff, conduct the sale, or 
do any other act thereunder required of or which might be 
performed by his principal in the execution of the mandate 
of the court. Young v. Wo0d..... ccc cece cc eeereeeees Witte 0 
Richardson v0. HORN. 0.0 cc cece ence eee eee e tee neeeenes east 

Notice. 

34. The published notice of a judicial sale is not fatally de- 
fective because one who is not a party to the decree is 
named in the notice among a large number of defendants. 
Omaha Loan & Trust C0. 0. Keck... cece cee wc ce cece eee enee tae 

35. A judicial sale will not be set aside, merely because the 
notice of sale does not state the amount due. Dederick 
O GUNES DIC: visi vicaite eee Saat ole igloo Sibhadiid ah ei di bed Sis seinen elere eiaie ties 
STU Os SCUMOUPE 66 B26 oss cia eta cate Maite, BE wad os Rw Sie eee matte ase 
Towa Loan & Trust Co. v. Estate of Devall....... euare bioxacareihraserarere 
Tdem VB. HOGG. .cccccccccccecenvecccsscccceessrence Sesibie towiee's 
Idem v. POpC....e00es is: elstea sac bteacsigsese Siviecereie secs Sardseyeeis! Seine us % feces 

36. That the notice of sale did not indicate whether the hour 
appointed for the sale was standard time or sun time, held 
not ground for reversal. Iowa Loan & Trust Co. v. Estate 
OL DOU 2 sess cits Bi ave Seeie wicca et area eins asia whey cosas einferaie, ade eence a alors 
Tdem 0. HogQ....cccececcscces ase ef ad Reve AS Oe whe eeileanvess 
Idem v. POPC. ...cce cece ceseceee aleleeieoe ba retcls's ee avn e we ewes 

37. A sale will not be vacated merely because the notice of 
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38. 


39. 


40. 


41. 


42. 


43. 


44, 


45. 


46. 


sale does not correctly state the date the decree was ren- 
dered, where the notice otherwise with sufficient accuracy 
describes the decree under which the sale was made. Mead 
Ws HOQVE o iuivie setecisceas dey oboe esi sana emebie’s welviwes esa gseisis. 
Description. 
The notice of sale required under section 497 of the Code 
of Civil Procedure is sufficient where it describes the prop- 
erty with reasonable certainty. Stull v. Seymour,......... 
That the meridian in which lands are situated is not stated 
in the notice of sale will not invalidate it when the county, 
town, range, section and part thereof, are correctly given. 
Cross .v. Leidich.......ec cc eeee Creer ce reoreset cote teeneeseeeen 
A sale of lands under a decree of foreclosure will not be 
invalidated by reason of a manifest error in giving the 
meridian number, when the remainder of the description 
as to the location of the property, after rejecting that 
which is erroneous, is sufficiently definite, and certain to 
enable the land to be located. Salisbury v. Murphy..... arr 
Publication. 
Notice of a judicial sale is not invalid because the news- 
paper in which it was inserted, although published in the 
proper county, was partly printed outside of such county. 
Atna Life Ins. Co. v. WortasZzewski... ccc ccc cece cece ere eeccees 
If notice of a judicial sale is first published at least thirty 
days before the sale, and its publication is continued in 
each successive issue of the paper between the first inser- 


tion and the day of the sale, the notice is valid, without. 


publication on the day of sale. Mallory v. Patterson....... - 
Objections that the newspaper in which a notice of a judi- 
cial sale was published was a semi-weekly paper, instead 
of a weekly, can not be sustained without proof sufficient 
to overcome the publisher’s affidavit that the paper is 
issued once a week. Idem. 
Order of Sate. 

A decree of foreclosure constitutes the authority of a 
sheriff to sell the property therein described, and an order 
of sale need not issue. Gooding c. Ransom..........eeeceee- 
Young v. W00d... cece ccceecccceeccntsens wanted catel atavasecatgra’e: a e-eiet@save 
Salisbury v. Murphy... .. cece ccceceeces ee nnccecensenee eee wes 
Mead v. Hoover ...... ccc cece ccc ete eee reece eet enereneeenene 
Mere clerical errors in an order of sale, which are not 
prejudicial, will not invalidate a sale made in pursuance 
thereof. Mead v. Hoover........--. deaieare ates Sacoese sore eke stsacs 


A decree is not invalidated merely because the order of 
sale contains no provisions as to the time such order is 


returnable. Gooding v. RANSOM... .......cceeeeeeee shad ard ws 
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Execution—concluded. 
47. The failure of a sheriff to note on an order of sale the hour 


of the day on which the order came into his hands, will not 
invalidate the sale. Idem. 


48. Where, on fureclosure sale, there is omitted from the order 


@ sum- found to be a third lien, and the property dces not 
sell for enough to satisfy the prior liens, such omission is 
not sufficient ground for setting aside the sale. Lamson 
Vs-BOWLON iy sre'n'e Cisse vise 8 Soiels So Ae Bei8-3~ Seislaw ee ceeees : 


Purchasers. Prior Liens. 


49. Land was sold under a decree of foreclosure; in the ap- 


praisement a judgment Nien had been deducted. The land 
was purchased by the mortgagee subject to the lien. Nei- 
ther he nor his privy can be heard to question such lien. 
Curtis 0. OSDOPNE. core ce cccee cece ec cenceteesenees Silesaineareie’ 


50. On a foreclosure sale, held that the mortgagee as pur- 


chaser at the sale and his grantee could not assert the 

homestead exemption of the mortgagor to defeat a judg- 

ment lien dedneted in the appraisement as a prior incum- 

brance. Idem. ‘ 
Sale in Parcels. 


51. Where a decree of foreclosure eontains no direction as to 


5 


5. 


5. 


the manner of selling the mortgaged property, error will 
not be presumed from the sale cv masse of two contiguous 


tracts. Lowa Loan & Trust Co. v. Estate of Devall......... 006 
idem tv. 0 ee ee a ile eiiecwieiens eats 
LACM Ve POD vase bu Fe sia Rieke SN Te OOS CR eae bb Ube FREER CRS 


2. Separate tracts. of land must, when the circumstances will 
permit, be appraised and sold separately; but when the de- 


105 


$37 


cree in a foreclosure action orders the land sold subject to . 


a prior mortgage, the amount of which greatly exceeds the 

value of the property, and does not decree a sale in sep- 

arate parcels, the sheriff may, in the exercise of his discre- 

tion, offer and sell the property as an entirety. Mallory 

DO. PatlersOn ....ceeeeee srage a sinaitecsiore sees 
Time. 

3. Where a sale of land under a decree of foreclosure was 
advertised to take place on a certain day and hour, and the 
sheriff’s return shows that it was held at that time, an ob- 
jection that there were other sales set for the same time 
will be of no avail. MHtna Life Ins. Co. v. Wortaszewski 


4. The statute does not require that a sale of real estate 
under a mortgage foreclosure shall be held open for any 
specific length of time. Cross v. Leidich 


Executors and Administrators. 


1. A claim on a simple contract debt, for which a man’s heirs 
as such are not liable, can not be prosecuted against them. 


. 429 


636 


420 
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Executors and Administrators—concluded. 


6. 


An administration of the estate in accordance with law 
must be procured, if it is desired to carry on the litigation 
after defendant dies intestate. Buck v. Hogeboom........... 
Actions. Personal Judgment. ; 
When an administrator is sued only in his official char- 
acter, a judgment can not be rendered against him per- 
sonally. Burton v. WilliGMs.. 2... ccc cee eee cee nce e eee eeeees 
A judgment against a defendant as administrator will not 
support an action against him in his personal capacity, 
even though it award execution against his individual prop- 
erty in case the assets of the estate can not be reached. 


Idem. 
Foreign Administration. 


LA grant of administration has, as a matter of right, no 


extra-territorial force or operation, and the official char- 
acter of an administrator does not, by virtue of the author- 
ity creating it, follow him beyond the limits of the state 
in which he was commissioned. Idem. 


A judgment against an administrator is, in legal effect, 
an adjudication subjecting the assets within the jurisdic- 
tion of the court to the satisfaction of the claim in suit. 
Idem. 


A judgment against an administrator can not, except, per- 
haps, under, special circumstances, be enforced by action 
beyond the territorial limits of the state or sovereignty 
in which it was rendered. Idem. 


Section 337, chapter 23, Compiled Statutes, 1901, which au- 
thorizes foreign executors and administrators to sue in 
the courts of this state, does not, by implication, make 
them subject to suit here. Idem. 


. The order of a parish court of Louisiana, having jurisdic- 


tion to settle successions, will not be held void when at- 
tacked collaterally, on the ground that the petition for 
administration does not allege that administration is nec- 
essary to pay debts, or that the succession is vacant, 
when the petition shows the death of the intestate within 
the parish, his intestacy, the possession of property, and 
that the same is under $500 in value, Stacks v. Crawford.... 


Exemptions. See CEMETERIES. STATUTES, 13. 


1. 


2. 


The head of a family who has no real property subject to 
execution, is entitled to have exempt from forced sale 
personal property not exceeding $500 in value. McCormick 
Harvesting Machine Co. v. Dumn.......seeeeseeee ee nseee eens 


A complaint drawn under the provision of section 531c¢ of 
the Code of Civil Procedure is fatally defective and charges 
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Exemptions—concluded. 
no violation of the law, if it fail to charge that the com- 
plainant is the head of a family and that the wages sought 
to be affected by the acts complained of are the wages 
exempt by law to laborers, etc., for not exceeding a period 
of sixty days. State v. Power......... eae Scions ie aniwieay aiaas 


False Pretenses. 

1. The obtaining of property by representations of what will 
happen in the future is not a crime. West v. State.......... : 

2. The information set out in the opinion charges the crime 
of obtaining property by false pretenses. Idem. 

3. In a prosecution for obtaining property by several false 
pretenses, some of which are immaterial, the court should, 
by instructions, inform the jury which of the pretenses are 
material. Idem. 

4. The defendant was prosecuted for obtaining four head of 
horses from the complaining witness by a false pretense. 
It appeared that he gave his own promissory note for the 
horses and turned over as collateral the note of an insolv- 
ent, whom he represented to be financially responsible. 
Held, That the crime was complete at the turning over of 
the property and it was immaterial whether or not the 
prisoner afterward paid his own note; held, also, that his 
own note was properly received in evidence as a part of 
the res geste. Idem.....cccccecesrnccsacerccccsesevceess only 


Fees and Salaries. See ATTORNEY AND CLIENT. INJUNCTION. OFFICE 
AND OFFICERS. 
Fees for protest of note. See Bris anp NOTEs, 15. 
Findings. See APPEAL AND Epror. REFERENCE. TRIAL, 4. 
Fines. See ScHOoLs AND ScHOoL DISTRICTS. 


Fire Department. 
Appointment of officers. See MunicipaL CoRPoRATIONS, 18. 


Fires. See NEGLIGENCE. 
Flowage. See WATERS AND WATERCOURSES, 2-4, 


Forcible Entry and Detainer. 

1. Prior to 1901 there was no valid statute, in this state, 
authorizing an appeal from justices of the peace in an 
action for forcible entry and detainer, or forcible deten- 
tion only, of real property. LHttenheimer v. Wallman........ 


2. The jurisdiction of the district court on an appeal from 
the judgment of a justice, in an action of forcible entry 
being derivative only, is not aided by consent of parties, 
Idem. 


Foreclosure. See BuILDING AND LOAN ASSOCIATIONS, 1. ExErcu- 
TION. MoRTGAGES. PLEDGES. TaxXaTION. 
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Forfeitures. See HoMESTEAD. INSURANCE. 


Fraud. See Fase PRETENSES. JUDGMENT. LIMITATION oF Ac- 
TIONS, 5-9. 

A petition alleging a false and fraudulent entry in the books 

of account of plaintiff by defendant while in his employ 

as bookkeeper and that he thereby obtained an overpay- 

ment and alleging that the false entry was not discovered 

until about the time of the commencement of the action, 

is sufficient in an action to recover the overpayment. 
Raymond v. Schriever PROG Soc soe sia ikke ont nk dence eS aS 719 


Frauds, Statute of. See STaTUTE or FRAUDS. 


Fraudulent Conveyances. 
Gifts. 
1. In case of a gift or voluntary conveyance from a parent 
to a child, no presumption of fraud or undue influence 
arises from the mere fact of the relation. (Gibson v. Ham- 
MANJ ...0- eee ee ee ee ae ee ee ere 349 


2. Where a conveyance from a parent to a child by way of 
gift is not just or reasonable, and the circumstances sug- 
gest fraud and undue influence, the burden is upon the 
donee to overcome the presumption of fact arising from 
such circumstances. Idem. 

3. A widow nearly seventy-eight years of age, much weak- 
ened by a recent illness, conveyed properties of the value 
of $10,000, out of a total estate of about $18,000, to one of 
her eight children. Upon a review of the evidence iu a 
suit. brought by her to set aside one of the conveyances, 
held, that the transfer was procured by undue influence, 
and should be canceled. Idem. 

. Invalid Transfers. 

4. Evidence examined, and /eld to show at least enough facts 
within defendant’s knowledge so that good faith toward 
his creditors demanded that he make so much investiga- 
tion as would have shown the worthlessness of the con- 
sideration he was receiving for his property. Selz v. 
HOCKNEL occa cc ce scecc en cence asee ee neenenes sbeeneetneenees 503 

5. Where circumstances show clearly that, nothwithstanding 
defendant’s assertions of good faith, he was at least 
guilty of culpable negligence and was so placing his prop- 
erty as to hinder and delay the collection of his debts, 
under circumstances showing that by the exercise of any 
ordinary care he must have known this would be the re- 
sult, the transaction will not be upheld when the other 
party participates in the fraud. Idem. 

Preferring Creditors. 
6. In the absence of a mutual fraudulent intent a person, be 
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Fraudulent Conveyances—continued. 


10. 


11. 


12. 


13. 


14. 


15. 


he solvent or insolvent, may make such disposition of his 
property, based upon a valid consideration, as his judg- 
ment dictates.’ Farmers’ & Merchants’ Nat. Bank v. Mosher.. 


. An insolvent debtor has the right to employ attorneys 


and transfer his property in payment of contemplated 
services, provided it is done in good faith and the prop- 
erty transferred does not exceed a reasonable fee for the 
service which might be reasonably anticipated. Idem. 


Rights and Liabilities of Grantees. 


. Fraudulent grantees, who have disposed of the property 


conveyed to them, are chargeable as trustees on behalf of 
the grantor’s creditors. Selz v. HOckucll..... ccc cece eee eee 


. One who takes a stock of goods under a fraudulent con- 


veyance to defeat the vendor’s creditors and converts them 
to his own use, is properly charged with interest upon 
their value. Hargreares v. Tennis..cccccccccccccccnecccvevee 
If a fraudulent vendee disposes of the goods for less than 
they were worth, he may be charged in a creditor’s suit 
with their full value. Jdem. 


130 


503 


356 


The vendee in a fraudulent conveyance is not entitled to . ~ 


credit in a ereditor’s suit for articles included in the con- 
veyance which were stolen from him while he held there- 
under. idem. 


A transfer made for the purpose and with the intent of 
defrauding creditors being of no effect as to the latter, 
no advantage can accrue to the vendee, as against them, 
by reason thereof. Hence, although the judgment debtor 
may have been indebted to the vendee at the date of the 
fraudulent transfer, the latter is not entitled to a lien on 
the goods for such amount nor to have it deducted from 
his liability as garnishee. Idem. 
Setting Aside Transfer. Disposition of Property. 

A creditor who has obtained by garnishment proceedings 
a lien on a stock of goods fraudulently conveyed may 
maintain a suit in equity to set aside the transfer and 
reach the goods or their value. Idem. 


The validity of a chattel mortgage asserted by a garnishee 
and under which he has taken possession of the mortgaged 
property, may be contested by the judgment creditor. 
Grainger Bros. v. First Nat. Bank... ccc ccc ccc cece nee nees 


A suit to set aside a fraudulent transfer of property is 
in the nature of a creditors’ bill, and is maintainable, with- 
out showing special facts making the action by remedy at 
law for unsatisfactory answer inadequate. Hargreaves v. 
TONnis. oc cecccceccceerees able 8; iw beig 8 owas Niele wie Sound TALS dross Be 
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Fraudulent Conveyances—concluded. 


16. 


17. 


18. 


19. 


21. 


Where several successive mortgages have been given to 
secure the same indebtedness, and only the last one has 
been recorded, in a contest between the mortgagee and 
the creditor of the mortgagor evidence is admissible as 
to all the transactions of the parties to the mortgage with 
regard to that indebtedness. Tolerton, Stetson & Co. v,. First 
Nat. Bank 


When in an action to set aside a fraudulent conveyance 
it is necessary to the success of the transaction that the 
good faith of the grantor be impeached and yet counsel 
carefully avoids attacking him, the trial court is justified 
in hesitating to find against the positive assertion of the 
grantor that he had no intention to interfere with the 
rights of his creditors. Selz v. Hocknell..........0000.- 503, 


In a creditors’ suit, brought to set aside a fraudulent con- 
veyance, petition held to state a cause of action, without 
alleging that the grantee had knowledge of or participated 
in the fraud. Nebraska Nat. Bank v. Hallowell...........666 


In a creditors’ suit brought to set aside a fraudulent con- 
veyance, return of execution nulla bone, held conclusive evi- 
dence of exhaustion of plaintiff’s legal remedies, in the 
absence of fraud. Idem. 


. In a suit in the nature of a creditors’ bill to set aside 


certain conveyances as fraudulent and to subject certain 
stocks alleged to be owned by the debtors to the pay- 
ment of plaintiffs’ judgment, evidence held sufficient to 
support a finding adverse to plaintiffs. Farmers’ ¢ Mer- 
chants’ Nat. Bank v. Mosher.......-. UREd ie Sak MoM ae Rae aiek ohne’ 


Where it appears clearly from the record that defendant is 


‘insolvent, and that executions have been returned against 


him unsatisfied, the fact that no execution has been issued 
on a judgment will not prevent an intervener from recoy- 
ering upon it when the conveyance is set aside in the 
principal action. Selz v. Hocknell........ Save eisieie, eleig stasis ere-ouness 


Freeholders. 
A husband occupying jointly with his wife a homestead of 


which she has the title, is a freeholder. Salisbury v. 
Murphy ...cccceeeeaee Bee al aie lapis ae be Seles Ssak, Roreee ee Sees 


Garnishment. 


Claims by Third Parties. 


3. An intervener, in the absence of a showing that he had 


a lien on the fund garnished, or that it had been assigned 
to him before the service of the attachment, can not quos- 
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Garnishment—concluded. 


2. 


Gifts. 


Persons and Property Subject to Garnishment. 
Under our statute, prior to the adoption of section 485@ of 
the Code of Civil Procedure, a corporation may properly 
be made a garnishee where the only property sought to 
be attached is the capital stock of the corporation owned 
by the defendant. Farmers’ & Merchants’ Nat. Bank v. Mosher. 


. The real and not the apparent interest of a stockholder 


in the property of the corporation represented by shares 
of stock registered in his name, may be reached by gar- 
nishee process served on the corporation. Idem. 


. The real, actual rights and interests of a stockholder will 


be reached by the gurnishment upen the corporation with- 
out regard to the apparent interest of the owner. Idem. 


Proceedings to Enforce. 


. Where the garnishee refuses to answer and suit is brought 


against him in justice court for failure to answer, and he 
auswers by general denial only, and on appeal admits in 
his answer for the first time possession of property be- 
longing to the judgmeut defendant, and asserts a mort- 
gage lien thereon, the plaintif€ may in his reply put in 
issue the validity of the mortgage. Grainger Bros. v. First 
Nat. Bank .......4. eseaeee see cececeece : 


cece ey 


. The validity of a chattel mortgage asserted by a garnishee 


and under which he has taken possession of the mortgaged 
property, may be contested by the judgment creditor. 
Idem. 


. A creditor who has obtained by garnishment a lien on a 


stock of goods, may maintain a suit in equity to set such 
transfer aside. Haryreaves v. Tennis 


From parent to child. See FRAUDULENT CONVEYANCES, 1-3. 


Guaranty. See SraTuTr oF FRAUDS, 4. 


Harmless Error. See APPEAL AND ERnor, 29, 30, 44. INSTRUCTIONS, 


Highways. 


1. 


Road Districts. Officers. 
A road district is not a political entity or corporation in 
which property rights may vest. and which, as such, has 
eorporate powers or capacity to conduct the affairs for 
which it is created, Town of Denver v. Meyers 


. A road overseer is not an officer of the district but of the 


township in which the road is situated. Idem. 


. The duties, power and authority relating to public high- 


ways devolve on the township and county which are by 


law directly empowered to act regarding such matters. 
Idem. 


-130 
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Highways—concluded. 


4. 


7 


A town or township in counties under township organiza- 
tion may maintain an action against a road overseer for 
a breach of official duty. Idem. 7 


. It is the duty of a road overseer to account for all the 


moneys coming into his hands, the disbursements made, 
and for what purpose. Idem. 


. The law implies that a road overseer’s report shall be 


sufficiently comprehensive and intelligible that its correct- 
ness may be passed on by those whose duty it is to ex- 
amine and approve it. Idem. 

Before a road overseer can apply district funds in his 
hands to his own use for services performed his account 
therefor must be presented to and approved by the town 
board. Idem. . 


. Where a road overseer pays more than services, or ma- 


terials are reasonably worth in the market, and the dis- 
bursement is not made in good faith, he will be liable as 
for misconduct in office. Idem. 


Homestead. 


1. 


Transfer. . 
An alleged oral agreement between a son and his parents 
that upon the death of the latter he shall become vested 
with the title to the family homestead in consideration 
of his carrying on the business of the parents and pro- 
viding them with a home and maintenance, is void. Teske 
M, Dittherner ....ccvcccccccccccvccessscesecsees veeeee ae wisthiats 
Where a contract for the sale of a family homestead is 
not acknowledged by the vendors, it is not enforceable 
specifically against them, and, consequently, can not, while 
it remains in that condition, be enforced specifically 
against the other party. Solt v. Anderson .....+....+- scielee 
Waiver. 


. The right of homestead is a personal privilege and will be 


deemed waived, unless asserted before a sale of the prem- 
ises, where those entitled to the right were parties to 
the proceedings, and there had been an opportunity to 
assert the right of homestead. Curtis v. Osborne..........+- 


. After sale, and before confirmation, the wife of the 


mortgagee obtained a deed of the premises from the mort- 
gagors, who occupied it as a homestead. The sale was 
confirmed. Held, That such transaction did not change 
the rule, and that the mortgagee, as purchaser at the sale, 
and his grantee, could not, for that reason, assert the 
homestead exemption of the mortgagors to defeat a judg- 
ment lien deducted in.the appraisement as a prior incum- 
brance. Idem. 
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Homicide. See Jury. 
1. Homicide committed in the perpetration or attempt to 


3 


perpetrate any rape, arson, robbery or burglary is by sec- 
tion 3 of the Criminal Code declared murder in the first 
degree. The turpitude of the act is, in the exceptional 
cases mentioned, made to supply the place of deliberate 
aad premeditated malice, while a purpose to kill is con- 
clusively presumed from the intention which is the essence 
of the enumerated felonies. Rhea v. State........eceeess Aes 


. Where it is stated in an instruction that the act of killing, 


to constitute murder in the first degree, must be performed 
in furtherance of the design or purpose previously formed, 
the instruction is not rendered erroneous because further 
on in the same instruction it is said, “If a person has actu- 
ally formed the purpose maliciously to kill, and has delib- 
erated and premeditated upon it before he performs the 
act, and then performs it, he is guilty of murder in the 
first degree,” without reiterating that the act must have 
been done in pursuance of the previously formed design. 
Idem. . 

It is not error to instruct the jury that it is sufficient to 
constitute murder in the first degree, “if there was such 
design and determination to kill distinctly formed in the 
mind at any moment before or at the time the blow was 
struck,” where the remainder of the instruction properly 
defines “purpose,” “deliberation” and “premeditation,” 
and states that the proposed act must have been delib- 
erated wpon and premeditated before it was committed, 


and it is evident that the language quoted referred to the. 


existence of the purpose and not the time of its forma- 
tion. Idem. 


. In a prosecution for murder in the first degree, it is not 


error to submit blank forms of general verdicts of guilty 
or not guilty of the crime charged, without a form finding 
not guilty as to one only of the different counts of the 
information. Idem. 


. Evidence examined, and held sufficient to support the ver- 


dict of murder in the first degree. Idem. 


Illegitimate Children. See BASTARDS. 


Incumbrances. See DEEDS, 4. 


Indictment and Information. See Fase PRETENSES. InToxr- 


CATING Liquors. 


Initials. See DisMissaL AND NoNSUIT, 4. 


Injunction. See TaxaTion, 2. 


Liability on Bond. 


1. When the plaintiff in an action in which an interlocutory 


461 
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Injunction—cuncluded. 
order of injunction has been issued dies, and the time for 
revivor by a conditional order has elapsed, and no effort 
is made to revive the action in the name of the proper 
party as successor in interest and the action is dismissed 
or stricken from the docket by the trial court, the order 
operates as a termination of the action and a suit on the 
injunction bond may thereafter be maintained. Humfeldt 
Ds, NOLES? cis vier 038 Gietho S EWES Okie BETES. 6 VESTN LOSS Cay OS SON EEN 448 


2. The bond required by section 255 of the Code of Civil Pro- 
cedure has relation only to the provisional remedy, and 
is intended to protect the defendant from the econse- 
quences of its wrongful use. Jameson v. Bartlett........... 638 
3. Expenses necessarily incurred in obtaining a dissolution 
of a temporary injunction may be recovered in an action 
on the bond given under section 255 of the Code of Civil 
Procedure, and reasonable counsel fees are to be regarded 
as part of such expenses. Idem. 


4. Expenses incurred for professional services in the general 
defense of an action are not ordinarily damages which the 
obligee of a bond has sustained by reason of a temporary 
injunction. Idem. 


5. An injunction preventing a sale of property pendente lite 
is a mere incident of an action brought by creditors to 
have such property applied in satisfaction of their claims 
and to exclude other creditors from sharing in its proceeds. 


Idem. 


6. Where the injunction was ancillary to the main action, it 
is error, in a suit on the bond, to submit the case to the 
jury on the theory that the services of counsel in trying 
the issues raised by the pleading were rendered in getting 
rid of the wrongful restraint. Idem. 

7% Attorney’s fees incurred in an unsuccessful attempt to dis- 
solve an injunction, on a motion made therefor before the 
final trial, are not a proper element of damage in a suit 
on the injunction bond. Cunningham v. Finch.........+.-+- 189 


8. A recovery of counsel fees for the trial of a case will not 
be allowed as an element of damages for an injunction 
wrongfully obtained, if the injunction proceedings be only 
ancillary to the main case. Idem. 


Insanity. See EsJECTMENT, 1. EvIDENCE, 10. INSURANCE, 10. LrMI- 
TATION OF ACTIONS, 10. 
Expert witnesses. See note, pages 597, 598. 
Non-expert witnesses. See note, pages 554, 597, 598. 
One in the possession of his normal faculties, and not afflicted 
-with idiocy or actual insanity, may not, in the absence of 
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Insanity—concluded. 
fraud, avoid his deed, even though he be of inferior intel- 
lectual capacity. The law will not undertake to discrim- 
inate between strong and weak minds, except to consider 
weakness of mind in connection with evidence of fraud. 
The line is drawn at actual insanity inducing to the con- 
veyance—insanity as distinguished from mere weakness of 
‘ming unaccompanied by mental disease overthrowing the 
reason, Clarke v. TrtOin. cc. cece cece eee w erect eee a ree cnene 539, 553 


Insolvency. See Bui_ptxa anp LOAN ASSOCIATIONS, 4. CORPORA- 
TIONS, : 


Preferring creditors. See FRAUDULENT CONVEYANCES, 6, 7. 


Instructions. See EJEcTMENT. 2. HoMIcIDE. LANDLORD AND TEN- 
ANT. MASTER AND SERVANT, 2, 3. REPLEVIN, 4. WATERS 
AND WATERCOURSES, 9. WITNESSES. 

1. The court in charging the jury, is only required to state 
the law applicable to the facts proved and those which the 
evidence tends to prove. So, where it is conclusively shown 
that the defendant either committed the crime charged or 
is entirely innocent, the failure to instruct with respect to 
other crimes, or inferior degrees of the crime, embraced 
within the facts alleged in the information, is not error. 
SEONG De SINE 55 RW oe ee 0s SOK RS Foo bee eb LES Seeded ces 440 


2. An instruction submitting blank forms of verdict, held not 


to submit a count of the information which by a prior in- 
struction was withdrawn from consideration. Rhea v. State.. 461 


3. An instruction which submits to the jury an inquiry of fact 
concerning which there is no evidence, is reversible error. 
McCormick Harvesting Machine Co. v. Willan... 0... cece cee 391 


4, An instruction which has no foundation in the evidence 
upon which to base it, is properly refused. Riea v. State... 461 


6. 


° 


Instructions must conform to the pleadings and evidence. 
Bwift 0. Bless ic cceee seis ts cis cess weetiietsedmes sree é secees 739 


6. An instruction laying down the proposition that false tes- 
timony, whether given corruptly or through mistake, 
should not influence the decision, is abstractly correct, 


and was, in this case, properly given. Strong v. State...... 440 
Conflicting. 
%. Where two instructions are conflicting the incorrect in- 
struction will be deemed prejudicially erroneous. Town of 
Denver v. Meyers. ..ccccccccccsccccccsvcccccevscvaness Poe rre re 107 


Construction. 
8 An instruction should be considered 1s a whole, and not 
by its division into fragmentary parts. Rhea v. State....... 461 
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Instructions—concluded. 


9. 


10. 


11. 


12. 


13. 


14. 


15. 


Harmless Error. : 
After an instruction to find for the plaintiff, it is improper 
to give further instructions, except as to the measure of 
damages; but the giving of additional instructions not mis- 
leading as to the measure of damages, will not be held 
prejudicial. City of Omaha v. Bowman...... ee eel ve beas eeitid ac 

Requests. 

Where a question is submitted to a jury, after the reqnest 
of a party for its submission, such party can not complain 
that a finding adverse to him is not sustained by sufficient 
evidence. Farmers’ Bank v. Garrow... ccc ec esse censeeceeeees 
Missouri P. R. Co. v. Hemingway oe. ccccccccccccccesccecncces 
An instruction substantially covered by those given is prop- 
erly refused. Rhea v. Staté...... ccc cc cee cece ees e ence ec ceaee 
Farmers’ Bank v. Garrow. ...ccseeee Bo sisr8 SSG WE ET AnE Ne Mola cadese 6.000 
Dunn 0. Bushnell... cc cccccscccccccccccsenssccstesesesaseaaes 


Hrror can not be predicated upon the failure to instruct 
upon a particular feature of a case, when the trial judge 
has not been requested to do so. Peterson v. State......... 
Kerr v. State. ccc cccccccecccscseccenneee divieacepdleumeto ates Palio wets 


A party who requests instructions which were given to the 
jury, can not afterwards object that the issue so presented 
was not raised by the pleadings. Swigart v. Gentert..... hate 


A party can not complain of an- instruction, which is in 
substance like one tendered by himself. Farmers’ Bank v. 
GATTOW oo. cece ences seeeee oeneeee Siege Pelee eg Rae Ube Sb See eee 
Witnesses. 
In an instruction in a criminal prosecution relating to the 
credibility of witnesses and the weight to be attached to 
the testimony of each, it is not error to charge that the 
jury should consider the relationship, if any is shown, of 
any witness to the defendant. Van Buren v. State.......... . 


Insurance. 


1. 


2. 


3. 


Actions. Evidence. . 
Evidence in an action on a life policy held to sustain a ver- 
dict for the plaintiff. Modern Woodmen of America v. Kozak.. 
The weight to be given admissions in proof of loss in an 
action on a life policy,is a question for the jury. Idem. 
In an action on an insurance policy, proofs of loss made to 
the company by the beneficiary are admissible in evidence, 
subject t6 explanatien or correction, to the extent that 
they contain admissions against interest. Idem. 
Pleading. 


4. In an action upon a policy of fire insurance, if the answer 


pleads a forfeiture of the policy by breaches of its condi- 
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Insurance—continued. 


tions against incumbrances existing at the date of the 
policy, which are set out in full in the answer, a reply 
which alleges “that the defendant was and at all times in 
the petition and answer named fully advised of the facts 
set out in the answer as to the incumbrances on the prop- 
erty so far as the same are in said answer truly alleged,” is 
a sufficient plea of waiver of such incumbrances as against 
objection thereto first made in this court. Hartford Fire 
Ins. Co. v. Land fare... 2. ccccccnccceccaee 4 Siete ered siemieesereth aero nies 


. The allegation of an incumbrance on the property in an 


answer in an action on a fire insurance policy is‘ not ad- 
mitted by the allegation in reply “that the defendant was 
and at all times in said petition and answer named fully 
advised of the facts set out in the answer as to the incum- 
brances on said property, so far as the same are in said 
answer truly alleged.” Idem. 


. Where there is an allegation of an incumbrance on the 


property in an answer in an action on a fire insurance 
policy, and a genera) denial in the reply, the burden is 
upon the defendant to prove the existence of such incum- 
brance. Idem. 

Fees Payable to State. 


7. Money paid into the state treasury by an insurance com- 


10. 


pany by mistake can not be credited to the company on 
the books of the auditor and applied to license fees which 
may thereafter become due. Providence Washington Ins. Co. 
VM. Weston ..cccceesesecees see ee eas eee scene terccestccneeeveece 


Interest. 


. When proof of loss is waived by an insurance company, 


interest should: be computed from the date of loss. Hart- 
ford Fire Ins. Co. v. LANA fare... cece cece cece eee ccwe cere cees : 


Suicide. 


. A condition in a life insurance policy that if, within three 


years from the date of the policy, the insured should die 
by suicide, sane or insane, the liability of the company 
should be limited to the amount of the premiums paid, is 
valid, and it is no answer to such a stipulation that the 
insured was insane, and unconscious of the moral and 
physical consequences of the act which caused death. 
Seherar v. Prudential IN, C0... cccceeccsessereeccenceeeccceene 


; Time of Payment. Waiver. 

The provision in a policy of fire insurance that the loss is 
payable “sixty days after due notice and satisfactory 
proofs of the same are made by the assured and received 
at their office in Chicago,” is waived by such action of the 
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Insurance—continued. 


11 


12. 


13. 


14 


16. 


17. 


company as waives proof of loss. Hartford Fire Ins. Co. 
VD, LANGfOTE «0. cc ceecccccccececees . 
Waiver of Forfeiture. 
Where all the property covered by the policy is destroyed 
by fire while the policy holder is delinquent, receipt of 
subsequent assessments, levied after the loss, in addition 
to the assessment levied prior to and delinquent at the 
time of the loss with knowledge of the facts, is a waiver. 
Johnston v. Phelps County Farmers’ Mutual Ins. C0........ 0065 
Where a policy provides that,if the member fails to pay any 
assessment at the time specified in the notice it shall be- 
come void, a further provision that, if the policy holder 
afterward pay the amount due from him, the policy “shall 
be holding from the date of the receipt of said amount,” 
will prevent receipt of the amount of a delinquent assess- 
ment from operating as a waiver of*foreiture under the 
prior provision, if at the time of the receipt of such assess- 
ment any of the insured property remains in existence to 
which the revived insurance may attach. Idem. 
Whether, if the delinquent assessment was levied prior to 
Joss and to meet losses accruing prior thereto, receipt of 
the amount thereof subsequently with knowledge of the 
Joss will constitute a waiver of the policy, qu@re. Idem. 
Implied Waiver. 

Forfeiture of a policy of insurance is waived when the 
insyrer, being-informed of the facts on which forfeiture is 
based, thereafter continues to treat the contract as bind- 
ing, and induces the insured to act in that belief. Hart- 
ford Fire Ins. Co. v. Landfare.......sceeeee ec wa Wiel de aieiahosd0ie es 


. A provision in the policy of a mutual fire insurance com- 


pany that if the member holding the policy “fails to pay 
any assessment * * * at the time specified in the notice 


21 


sent him by the secretary” it shall become void, may be ~ 


waived by acts of the company inconsistent with an inten- 
tion to rely thereon. Johnston v. Phelps County Farmers’ 
Mutual Ins. CO. ..cecevccceccccceveeees . 
Evidence examined, and held not to sustain a claim of 
waiver of the suicide clause. Scherar v. Prudential Ins. Co... 
Notice to Agent. 
An insurance company may by its conduct waive a forfeit- 
ure when it has notice of the breach of condition upon 
which such forfeiture is based, and notice to the agent is 
notice to the company. Hartford Fire Ins. Co. v. Landfare... 
Oral Waiver. 


18. A waiver of forfeiture by an insurance company for breach 


of condition need not be in writing. Idem, 
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Insurance—concluded. 

19. An agent can not by oral contract with the insured waive 
the express terms of the policy of insurance, when the 
policy provides that “no officer, agent, or representative 
of the company shall be held to have waived any of the 
terms and conditions of this policy, unless such waiver 
shall be indorsed hereon in writing.” Idem. 


Interest. See InsuRANcE, 8. Usury. 
On funds converted. See COUNTIES AND COUNTY OFFICERS, 7. 
Liability of fraudulent grantee. See FRAUDULENT CONVEY- 
ANCES, 9. ° 
Interlocutory Orders. See INJUNCTION, 1. = 


Internal Revenue. 

1. The attachment of an internal revenue stamp to the copy 
of the sheriff's certificate showing the appraisers to be 
freeholders, is unnecessary. Andrews v. Lindley.......eeeee 

2. The war revenue act of 1898 does not require the attach- 
ing of a revenue stamp to the certificate of appraisal made 
by a sheriff in the execution of a decree for sale on fore- 
closure. Noble v. Citizens’ Bank. ......cceeceennen widleleceiaverecatale 


Intervention. See CrREDIToRS’ BILL. GARNISHMENT, 1. PARTIES, 3. 


Intoxicating Liquors. 

1. The possession of intoxicating liquors by a person, without 
a license or permit, at a place other than a residence, is 
presumptive evidence that such liquors were kept for un- 
lawful sale. ‘Che burden is upon the possessor to explain 
such possession. Peterson v. State..... ieiaceeatajeptisraid ye ee Saeed 

2. In a prosecution under section 20, chapter 50, Compiled 
Statutes, 1901, the keeping of intoxicating liquors for sale 
without a license or permit is the gravamen of the offense, 
and the averment in the information that some of the 
liquors so kept were in fact sold is only the needless state- 
ment of an evidential fact. Rottman v. State.......ececceeee 

3. Evidence held sufficient 10 support a verdict of conviction 
for selling intoxicating liquors without a license. Kerr 
M. STATE co ccccrvceseeerceeweecanen eneeneetecene Concent e wean 

4. Where there is evidence tending to prove that a liquor 
claimed to be intoxicating was of the same kind and quality 
as that alléged to have been sold, it is not error to admit 
testimony of a witness who has analyzed such liquor. Idem. 


Issues. See APPEAL AND Error, 31-33. 
Joinder. 
Of causes of action. See Actions, 2. 


Of error proceedings. See APPEAL AND Error, 34. 
Joint assignments of error. See APPEAL AND Error, 5. 
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Joint Tenancy. See TENANCY 1N CoMMON. 


Judgment. See APPEAL AND Error. EXECUTION. EXECUTORS AND 


ADMINISTRATORS. GARNISHMENT, 1. MORTGAGES. RE- 
PLEVIN. 


Transcript of foreign judgment as evidence. See EVIDENCE, 4. 


10. 


Amendment and Correction. 


. When it is manifest on the face of the record that the 


court acted irregularly, it should, while it has jurisdic- 
tion, correct its order as soon as the facts come to its 
notice. Horton v. State... cc ccc ccc cree ence cee cee reeneee 


. The rule that the court has full power and control over its 


orders during the term at which they are rendered applies 
to an order of dismissal entered at the instance of a plain- 
tiff. Idem. : 


. When the amount of a decree is excessive the remedy is to 


appeal from the decree itself, or by appropriate proceedings 

in the trial court to correct or modify the decree. Beck tv. 

MCKibven 6... ccc cee cne cenmeteneceeseneees wens die losers wae ere 
Construction. 


. It is always permissible to read a judgment entry in the 


light of the entire record, for the purpose of ascertaining 
its meaning. Burke v. Unique Printing Co... ..... cc cceeeeenee 
Conformity to Pleadings. 


. Recovery must in all cases be secundum allcgata et probata. 


BOLE ©, ANACISON 6.50 ini eS Ne SENSES E ENE REESE ES ENTREES 


. A prayer for general relief is sufficient to authorize any 


judgment to which the party is entitled under the plead- 
ings and evidence. Kelley v. WENN... 0... cece cece eee eens 


. Where property has been delivered to the plaintiff in re- 


plevin, and defendant’s answer is a general denial, it is not 
necessary that such answer contain a prayer for return in 
order to sustain a judgment for return of the property or 


‘its value. Ulrich v. McConaughey... cccccccccccscccccccseens 


Satisfaction. Setting Aside. 


. Satisfaction of a judgment procured by fraud may be set 


aside on motion, upon notice and affidavit unless rights of 
other parties would be unduly affected or the material evi- 
dence upon the motion is conflicting. Fo v. State.......... 


. Where there is an alleged fraud in obtaining satisfaction of 


a judgment, and the rights of others have supervened or 
would be unduly affected, or where, upon motion to set 
aside, the evidence is conflicting, the remedy is by an inde- 
pendent action. Idem. 

The party applying for relief against a fraudulent satis- 
faction of a judgment should be required to put the other 
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Judgment—concluded. 


11. 


party in statu quo by restoring moneys paid to him under 
the settlement. Idem. 

Where the sum due a party applying for relief against a 
fraudulent satisfaction of a judgment has been finally de- 
termined by judgment, so that no further judicial ascer- 
tainment of liability, or the amount thereof, is necessary, 
and it does net appear that the sum paid was exempt, or 
for some other special reason ought to be restored directly, 
application and credit upon the judgment is a sufficient 
restitution. Idem. 


Judicial Notice. See CriminaL Law snp PROCEDURE, 6. EvI- 


DENCE, 6-9. 


Judicial Sales. See ExEcurTion. 


Jurisdiction. See Courts. 
1. Where a defendant claims that the court has no jurisdic- 


tion, by reason of defects in the process, if he enters a 
general appearance or invokes the powers of the court 
for any other purpose than quashing the process the 
defects are waived. Baker v. Union Stock Yards Nat. Bank.. 


. A general appearance in justice court without further 


objection, after the overruling of a special appearance 
and motion to quash service of summons on its agent, by 
a foreign corporation, confers jurisdiction on the justice 
and on the district court on appeal. Plano Mfg. Oo. »v. 
NOVAS ONE 06.5 ok sivretss Sais aia'ee) falas tos ela! sis duh, ee: Balarwia’e ghete¥ Sele See 


. Want of jurisdiction is waived by a failure to plead it in 


Jury. 


3 


the first answer filed. Baker v. Union Stock Yards Nat. Bank.. 
See, also, PLEADING, 16, 17. 


See APPEAL AND ERRor, 23, REFERENCE. ‘TRIAL. 
Challenge. Sufficiency. 


. A challenge to the array or motion to quash the panel of 


jurors must be in writing, and should point out definitely 
the grounds relied on. Strong v. State... ..ccccceeceees ree 
Competency. 


. In determining the qualifications of jurors in a criminal 


prosecution, a discretion or latitude is given the trial court 
which is greater when exercised in excusing jurors from 
serving, where their qualifications are in doubt, than in 
their retention. Ithca v. State... cc. cece ccc ewe eee ee nes 
Opinions. 
Where a juror has fornied an opinion from reading news- 
paper accounts of the transactions in which a criminal 
prosecution had its origin, he is not, for that reason alone, 
disqualified, and he may be permitted or required to serve 
if he declare on oath that he will disregard such opinion 
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Jury—concluded. 
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10. 


altogether, and base his verdict, exclusively, upon the law 
and the evidence given at the trial. Rottman v. State........ 


Opposition to Capital Punishment. 


. The amendment of section 3 of the Criminal Code in 1893, 


authorizing a jury to determine whether, upon conviction 
of murder in the first degree, the accused should suffer 
death or perpetual imprisonment, did not constructively re- 
peal the law as to the qualifications of a juror in prosecu- 
tions for capital offenses. Rhea v. State..... GslyeSic Ss ebiere a lere 


. The entertaining of conscientious scruples against capital 


punishment, is a ground for challenge for cause in the 
prosecution for murder in the first degree. Idem. 


. In order to render a juror incompetent, it is not required 


that his opinions and scruples against the infliction of 
capital punishment should be such as to absolutely forbid 
him under any circumstances from rendering a verdict in- 
flicting the death penalty. Idem. 


. When a juror entertains opinions or scruples against im- 


posing the death penalty such as will bias his judgment 
and influence him in. the consideration of the evidence as 
applied to the law, or if his answers leave his qualifica- 
tions on that point in doubt or uncertainty, it is not error 
for the trial court to excuse him on the state’s challenge 
for cause. Idem. ; 

Rulings of the trial court in excusing certain jurors on the 
state’s challenge for cause held not to be erroneous. Idem. 

Prior Service as Juror. 


. That five of those summoned to serve on the regular panel 


are disqualified, because of prior service, is no sufficient 
reason for sustaining a challenge to the entire panel. Kerr 
D. SEE ccc cccccnccncenveeenes Cees eeeeennees nee neseenseenaees 
It is not a ground of challenge to the array of jurors se- 
lected for the regular term of court that in selecting the 
names from which to draw those required to be summoned 
the county commissioners selected the names of several 
who had served on the regular panel or as talesmen within 
two years next preceding such term, and that of those 
drawn to serve at such term there were but nineteen who 
had not previously and within two years performed jury 
service in the same court. Idem. 


Justices of the Peace. See APPEARANCE. FOoOnrcIBLE ENTRY AND 


1. 


DETAINER. GARNISHMENT. REPLEVIN. 
‘ Appeal, 
An appeal undertaking filed with a justice of the peace on 
the eleventh day after the rendition of a judgment, is not 


648 


461 


960 


INDEX. 


Justices of the Peace—concluded. 


an effective proceeding. People’s Building, Loan & Saving 
AS88108 COOK 650856 8 G08 Hw ecle.sw cies 84 nce WbSa Si een ledge Rew eeSee. 


. A case removed to the district court from a judgment of a 


justice of the peace, is rightly dismissed if the appellant, 
by reason of his own laches, failed to file an appeal bond 
within the time limited by statute. Idem. 


. One learned in the law is not justified in relying abs. 'ntely 


on the legal conclusion of a justice of the peace touching 
the time when an appeal bond should be filed, and this rn: 
holds cven though the justice consults an almanac before 
stating his conclusion. Idem. 


. The bare fact that a justice of the peace was not at his 


office after five o’clock on the last day for filing an appeal 
bond, will not justify the trial court in refusing to dismiss 
an appeal on the ground that the undertaking was filed 
out of time. Idem. : 


. Where the docket of a justice of the peace shows that the 


case was taken under advisement, the partics are bound 
to know that the decision must be rendered not later than 
the fourth day after the trial. Idem. 

Issues. 


. On the trial of a case appealed from a justice court, plain- 


tiff can not complain of the admission of evidence in sup- 
port of a material allegation of the answer, on the ground 
that such allegation presents an issue not interposed before 
the justice where no objection was made to such answer. 
Grainger Bros. v. First Nat. BANK. 0... ccc ceca cece n cee ecenecs 


Presuimptions. 


. The statute not requiring a justice of ihe peace to enter 


upon his docket the hour when an order of adjournment is 
made, where jurisdiciion has attached it will be presumed 
that such order was made at the proper time. Kuker v. 
Beind orf ooac0 se eicrwle tie. careie eg eves ie wale hs Saisie: W84 Hedle-e’s seats 


Records and Dockets. 


. The failure of the justice of the peace to enter the bill of 


particulars at large upon his docket, is not prejudicial 


error. Idem. 
Summons. 


. A justice of the peace, in a proper case, may lawfully dep- 


utize a private person to serve a summons in replevin 
issued out of his court, though the defendant in the action 
may be a sheriff. Mysenbdurg v. Leisur€....cccecevccececucecs 


Landlord and Tenant. 


In an action for damages for wrongful eviction the court 
instructed the jury that if they found the eviction had 


46 


91 


239 
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Landlord and Tenant—concluded. 
been wrongful they should “determine from the evidence 
what was the amount in value of the decrease in the plain- 
tiff’s business by reason of his removal from said premises; 
said loss is to be measured at the time of said eviction; 
but the jury may take into consideration his earnings in 
his new lIncation, in connection with all the other testi- 
mony, in order to determine the loss of business eaused 
plaintiff by said eviction.” Held, Erroneous, as the measure 
of damages is too remote. Karbach v. Fogel..........-.601, 


Lands. See PusLtic LANDS. 


Larceny. See FALSE PRETENSES. 
Liability of fraudulent grantee for goods stolen from him. 
See FRAUDULENT CONVEYANCES, 11. 
Evidence held sufficient to sustain a conviction for larceny 
of cattle. Van Buren v. State... ccc eccceee Slave slo wiee,808 sis See 


Law of the Case. See APPEAL AND I¢RROR, 48-51. 
Legislature. See MuNicrpaAL CorPoRATIONS, 13, 18. 


Licenses. 

1. Where money is collected or paid as a condition of obtain- 
ing a license, it is license money, and not a tax, under the 
provisions of section 5, article 8 of the constitution. Steidl 
We, SEQ is oie:n ese ge aie tonsa aie Neel a eieie alos OS EET H4ele ON Sa 8S Secs o 


2. If the purpose of the city authorities in adopting an or- 
dinance was to raise revenue, then the money exacted is a 
tax; but, if regulation was the end and object in view, the 
money results from an exercise of the police power and is 
license money. Idem. : 


3. Whether money raised under the provisions of a municipal 
ordinance, requiring every person engaged in a certain 
occupation or business to pay a fixed sum annually into 
the city treasury, is license money, within the meaning 
of section 5, article 8 of the constitution, depends upon 
the substance and purpose of the ordinance rather than 
upon its form. State v. Boyd...... 2 diseisiee oO asters bale eating’ 


4. An ordinance having no element of regulation, and show- 
ing on its face that the sole object of the city authorities 
in adopting it was to raise revenue, is a tax ordinance, 
notwithstanding the payment of the money and obtaining 
of a license is a condition precedent to engaging in the 
business. Idem. 


Liens. See ATTORNEY AND CLIENT, 2. CREDITORS’ BILL, 3, 4. Mz- 
cuanics’ LIEN. MOoRrTGaGEs, 15, 16. SEALS. 

A naked promise to pay an existing debt out of a particular 

fund Acid not to create a lien thereon. Phillips v. Hogue.... 
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Limitation of Actions. 


Construction and Nature of Statute. 


1. The statute of limitations is said to be one of repose. It is 


enacted, not for the benefit of the insane, but for the bene- 
fit of the general public. It is intended to subserve the 
laudable purpose of staying the enforcement of stale 
claims, quieting the title of those long in possession of 
real estate, and promoting generally a prompt resort to 
the courts for the settlement of disputed rights. It is 
founded in wise and salutary public policy and should re- 
ceive a liberal construction. Clarke v. Irwin....... eee 539, 


Limitations as to Particular Actions. 


548 


‘ime never runs against the sovereign. Hoover v. Engles, 688, 691 


Accounts. 


An action on an account is barred in four years. Mizer v. 
BMAQ Sswibieiewe Cais 8 disiclee es 


Dower. 
An action for dower must be brought within ten years 
from the time it accrued. Beal v. McMenemy ... 


Fraud. 


were esos . 


. The statute of limitations as to a fraudulent deed com- 


mences to run at the recording thereof, if the recording is 
accomplished by such circumstances as would put a man 
of ordinary prudence on inquiry which if pursued would 
have led to a discovery of the fraud. Forsyth v. Easterday.. 


. An action for relief on the ground of fraud is barred in 


four years after the cause of action accrues, but the cause 
of action is not deemed to have accrued until the discovery 
of the fraud. Idem. 


An action for relief on the ground of fraud may be com- 
menced at any time within four years from the discovery 
of facts constituting the fraud, or of facts sufficient to 
put a person of ordinary intelligence and prudence on 


inquiry which, if pursued, would lead to such discovery. 
Raymond v, Schriever... ccc ccc cece ewes 


The lapse of four years after the discovery of alleged 
fraud or of facts sufficient to put plaintiff on inquiry, bars 
an action for relief on the ground of such fraud. Idem. 


. The mere opportunity to discover a fraud, without any 


10. 


facts or clue which would cause an ordinarily intelligent 

man to investigate, will not set the statute running. Idem. 
Insanity. 

There seems to be no valid reason why the rule regarding 

monomania or partial insanity should not be applied in’the 

determination of questions involving the statute of limi- 

tations, Clarke 0. Irwit...c. cece ccccc cee ce ence cree enon 589, 
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‘Limitation of Actions—concluded. 


11. 


12. 


13. 


14. 


45. 


16. 


17. 


18. 


19. 


Mortgages. 
Where, on foreclosure, a deficiency judgment is asked, the 
running of the statutes of limitations is tolled as to such 
notes as were not outlawed at the commencement of the 
action. Patrick v. National Bank of Commerce........ seecees 200 
See MorTGAGEs, 11. 

Overflow. 
An action by a landowner for damages resulting from the 
negligent construction of a road-bed or embankment by a 
railroad company does not accrue until the time of actual 
resultant injury. Missouri P. R. Co. v. Hemingway.........- 610 
Quieting Title. 

An action to remove a cloud on the title to real estate is 
not barred by lapse of the statutory period of limitation 
of equitable actions. Batty v. City of Hastings.......... sees 26 


Taxes. 
Section 11 of the Code of Civil Procedure, has no applica- 
tion to actions brought by the county treasurer for the 
recovery of a judgment for delinquent personal taxes. 
Hoover v. Engles ....... eeawed gles wade imei od RERES RIAN 688 


An action to foreclose a tax lien, is barred within five years 
after the time to redeem from the tax sale has expired. 
Darr 0. Wisner. ..cccccccccsccwcvscvavccsseses sane a@eredwaneae ae 305 


Written Instruments. 

Parol acceptance of an offer in writing, does not give rise 

to an agreement or contract in writing, within the purview 

of section 11, Code of Civil Procedure. Kingman v. Davis.. 578 
If a written order for goods and merchandise makes no ~ 
mention of price or terms, and contains no promise of 
payment, it does not become a promise in writing within 
the meaning of section 11 of the Code of Civil Procedure 
when the order is filled. Idem, 


Even though a written order for merchandise specifies 
price and terms and contains a promise of payment, if it 
is not filled as made, a partial acceptance or acceptance 
varying its terms constitutes a new offer; and, a contract 
being created by receipt and retention of the goods de- 
livered, the order does not constitute a promise in writing 
within the meaning of section 11 of the Code of Civil Pro- 


cedure. Idem. 
; Part Payment. 


A payment made on an account, by a person other than 
the debtor, without his authority, knowledge and consent, 
will not toll the running of the statute of limitations. 
Mizer v. Emigh ..... wseaewesy eee re CAPROWE CDE RREAS Coe DEO 


Lis Pendens. See ABATEMENT AND REVIVOR, 2. 
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Malicious Prosecution. 
Damages are recoverable for the malicious prosecution of a 


civil action without probable cause in which there has been 
no restraint of the person or seizure of property. McCor- 
mick Harvesting Machine Co. v. Willam......ccccccccccccccecs 


Mandamus. 


1. 


4. 


5. 


¢ 


10. 


Alternative Writ. 
Issuance of a new alternative writ in mandamus proceed- 


391 


ings, for the purpose of amendment, under section 653 of © 


the Code of Civil Procedure, does not amount to the com- 
mencement of a new action. Kas v. State .....ecceeeeeeres 


Evistence of Other Remedy. 
A writ of mandamus will not issue where there is a plain 
and adequate remedy in the ordinary course of law. State 
2 HHOUSCWONEN: is 6a 50 56:8 6.4 0's 0 0.0 ieee e dies Sine wid e'e'e.0'e's 418 Sbiee8 » 


Jurisdiction. 
An application for a writ of mandamus by a private per- 
son for the enforcement of private rights, will not be ad- 
vanced, unless some good reason is made to appear why the 
application in the first instance was not made in the dis- 
trict court. Idem. 

Verification. 
The affidavit in support of a motion for a writ of man- 
damus, must be sworn to positively. Steidl v. State........ 
Verification upon information and belief of an affidavit 
in support of a writ of mandamus, is an informality which 
may be cured by an amendment under section 653, Code 
of Civil Procedure. Idem. 


Where an application for a writ of mandamus by a public 
corporation is defectively verified by one of the Officers 
of the corporation, an affidavit of another officer thereof, 
testifying positively to the essential facts alleged, may 
be treated as an amendment, within the meaning of sec- 
tion 653 of the Code of Civil Procedure. Idem. 
When Writ May Issue. 

Mandamus will lie to enforce the performance of an 
official duty after the expiration of the term of office. Kas 
0 State ..........00- pSginteliorbi sil S)9id pnt ah als, sje ayers nicl aiste’s Biojate ate o's 


If the district court mistakes or miscontrues the mandate 
of this court, its obedience may be enforced by mandamus. 
State v. Dickinson 2... cccceccccccccccccccsccssccssccavecvens 
One who is refused a bill of exceptions unless matters 
merely in the judge’s mind, and no part of the public pro- 
ceedings, are incorporated, is entitled to a writ of man- 
damus to settle a true bill showing the actual proceedings. 
State v. Paweett ...cccccsccecsecccees asi piseise acai eo ogras Rei 


An application for a writ of mandamus to the supreme 
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Mandamus—concluded. 
court will not lie to compel a clerk of the district court 
to approve a supersedeas bond until there has been an 
appeal to the district court for the exercise of the power 
conferred upon it by section 889 of the Code of Civil Pro- 
cednre, authorizing it to direct the clerk as to his official 
duties, and its refusal to act. State v. Houseworth.......... 


Mandate. See APPEAL AND ERROR, 11-13, 15. MANDAMUS, 8. 
Mark. See SIGNATURES. 
Marriage. See STATUTE OF FRAUDS. 


Master and Servant. 

1. An allegation that the defendant corporation did certain 
things by its foreman is a sufficient allegation of the lat- 
ter’s authority, as against an objection to all evidence at 
the trial. Swift d Co. v. Bleise 2.6... ccc eee cece cece ere eeee 

2. In an action by an employee an instruction that defendant’s 
answer denied plaintiff’s lameness, where the answer really 
denied that it was caused by defendant, and by the means 
alleged, held prejudicial error, where there was evidence 
tending to show a previously existing lameness. Idem. 

3. In an action by an employee for personal injuries, the 
refusal of an instruetion that defendant was not respon- 
sible for damage caused by want of reasonable care on 
plaintifi’s part after the alleged injury, held erroneous, 
where evidence had been admitted, without objection, tend- 
ing to show that plaintiff’s condition, expense, and suffer- 
ing were in part due to his failure to exercise reasonable 
care after the hurt received. Idem. 

Viec-Prineipal. 

4. The negligent act of a foreman in general control, with au- 
thority to employ and discharge workmen, in ordering a 
workman’ on an elevator, and himself operating it with 
negligence, to the workman’s injury, held as not the act 
of a fellow servant, but of a vice-principal. Idem. 


Maxims. 
“Nullum tempus occurrit regi.” Hoover v. Enyles...... «+. 688, 


Mechanics’ Liens. 

Upon a cross-petition to foreclose a mechanic’s lien, the 
verified account of items, with proof of the amount of the 
claim, is not sufficient evidence to support a decree. Griau 
VD. RURE co.cc cece cnn e ete e reece neces see eeeeeeee ee aa 


Mills. See WATERS AND WATERCOURSES, 2-4. 


Misconduct. 
Argument and conduct of counsel. See CRIMINAL Law AND 
PROCEDURE, 2, 3. 
Of trial judge. See CriunaL Law anpD PROCEDURE, 8. 
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Mortgages. See BurLpING AND LOAN ASSOCIATIONS, 1. EXECUTION. 


3. 


FRAUDULENT CONVEYANCES. LIMITATION OF ACTIONS, 11. 
‘ Absolute Deed. 


. Whether a deed absolute on its face is in fact a mortgage, 


depends on the intention of the parties, gathered from 
their declarations and conduct, as well as from the papers 
signed. Sanders v. Ayres ......4.. We bshieees saree ere Aapeas tas 


In an action to have a deed absolute on its face declared 
a mortgage, the evidence showed a debt existing between 
plaintiff and defendant at the date of the deed, a cancela- 
tion of the evidence of the debt by defendant, a contract 
to reconvey the premises to plaintiff within six months 
for a sum equal to the amount of the debt and six months’ 
interest, retention of the premises by plaintiff without 
paying rent and making of improvements thereon by him 
without objection from defendant and that the premises 
were worth perhaps double the amount of the debt. Held, 
Sufficient to justify the court ia declaring the deed merely 
security for the debt. Idem. 


Conveyanee Subject to Mortgage. 
A conveyance of real estate subject to a mortgage is, in 
substance, a conveyance of so much of the property only 
as is not required for the satisfaction of the mortgage 
debt. McNaughton v. Burke ....... Wd ae & Suxek Gs pein te Rie eres 


. Land conveyed subject to a mortgage is in equity, as be- 


tween the grantor and grantee, the primary debtor. Jdem. 


. Where land is conveyed subject to a mortgage the grantee 


can not claim under the decd, and at the same time deny 
the validity of the clause limiting the interest conveyed. 
LCOS. (hier Veh ae ed ease Boia Eee ds ea eae ale se eeeeee LOA, 


Foreclosure. 


. The introduction in a foreclosure action of the note and 


mortgage in evidence, is not sufficient to sustain an alle- 
gation that no action at law has been instituted to collect 
the debt. Woolworth v. Sater ....cc ccc c cece cece ceceeeneee 


. In a suit to foreclose a real estate mortgage, plaintiff is 


not entitled to relief without proof to support the aver- 
ment of his petition that no suit or proceeding at law has 
been had to recover the debt, or any part thereof, when 
such allegation is put in issue by the answer. {dem. 


Deficiency Judgment. 


. Where on the foreclosure of a mortgage, judgment for 


deficiency is asked, and entered, the defendants can not, 
while such decree remains in force, be permitted, when 
judgment for deficiency is sought, to set up facts which 
existed when the original decree was obtained, to show 
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Mortgages—continued. 


10. 


11. 


12. 


13. 


14. 


that they are not liable. Patrick v. National Bank of Com- 
METCO, oc resccccerersccseseccccces Suelo ns $.o'0 #4 aie dyainis Sis esWasies 


. In an action of foreclosure, brought before the repeal of 


section 847 of the Code of Civil Procedure, the court can 
enter a deficiency judgment against those personally 
liable. Idem. 


Where facts showing defendants’ liability for a deficiency 
are set out in the petition to foreclose, and judgment for 
a deficiency against those personally liable for the debt 
is prayed, the court has jurisdiction, after a sale of the 
mortgaged premises, to enter a deticiency judgment against 
the defendants so found liable on a motion therefor by the 
plaintiff. Idem. 


Where a mortgage is given to secure the notes, and at the 
date of the commencement of an action to foreclose the 
mortgage the note first maturing is outlawed, so that no 
personal action could be maintained thereon, and where 
the mortgage security does not scll for sufficient to pay 
the mortgage debt, the court should direct the proceeds 
of the sale to be applied, first, to the payment of costs, 


. and, second, to be ratably distributed in discharge of all 


the notes, and should give judgment for deficiency against 
the defendants only for the amount remaining unpaid on 
the two not barred when the action was commenced, after 
such ratable application of the proceeds of sale. Idein. 


Rights of Assignee. 
The owner and holder of a real estate mortgage acquired 
by purchase and assignment succeeds to all the rights of 
his assignor and may maintain an action to foreclose at 
any time after condition broken, where he has been guilty 
of no inequitable conduct making redemption difficult or 
the propriety of it doubtful. Darr v. Spencer. ......0+00.5 


One who in good faith buys a mortgage in the open market 
may enforce it by action although aware, at the time of 
the purchase, that the mortgagor was being embarrassed 
in making redemption by reason of the fraud of a third 
person. Idem. 
Simulated Decree. 

A simulated decree of foreclosure and sale upon a mort- 
gage upon real property, without knowledge of the owner, 
and in a name as plaintiff not appearing in the mortgage 
or upon the record of the register of deeds, and a sale and 
conveyance pursuant to such simulated decree, are ineffect- 
ual upon the rights of the true owner of the debt and 
mortgage. Bradford Savings Bank & Trust Co. v. Crippen... 
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Mortgages—concluded. 
Liens. Priority. 

15. When decrees of foreclosure are entered upon several 
mortgages in the same action, and an order of sale is 
issued thereon, an agreement between the mortgagees that 
the one holding the later lien should buy the property at 
the sheriff’s sale and pay the matured portion of the first 
mortgage, and that the unmatured portion should remain 
in full force, is valid as against one who, with notice of 
such agreement, afterwards takes a mortgage from the 
holder of the later lien, who has purchased the property . 
in pursuance of said agreement. Ryan v. West...........6. 894 


16. Where an order of sale is issued on decrees foreclosing 
several mortgages, and one mortgagee, by agreement, buys 
the property and agrees to pay the matured portion of 
the first mortgage, a certificate of satisfaction of the 
decrees, issued by the clerk on his own motion, will not 
operate to cancel the first mortgage in favor of one who, 
with notice of the agreement, takes a mortgage from ‘auch 
purchaser at sherifi’s sale. Idem. 


Negotiability. 

17. The incorporating into a mortgage of provisions as to pay- 
ment of taxes which would be the mortgagees’ right inde- 
pendent of such provisions does not affect the negotiability 
of the instruments. Bradbury vy. Kinney. ...ccceccceeeeeee ee T5k 


Receivers. . 

18. In an action to foreclose a mortgage where the property 
is insuflicient to pay the debt, and the party liable there- 
for is insolvent, the trial court may appoint a receiver, 
and it is immaterial that a solvent party is liable for the 
debt as indorser or guarantor. Buck v. Stuben wo... cee eee 273 
See REcEIVERS. 


Municipal Corporations. See EsToppert, 3, 4. Scioonis anp Scnoon 
Districts. : 
Actions. 

1, Where a public corporation incurs a legal liability, it may 
be sued and a money judgment recovered against it. 
Ayres v. Thurston County ..ccccccccccccccccccucccccccvcavce 96 

Assessments. Actions to Sct Aside. 

2. The several steps required to be taken in assessing the 
costs of public imprevements against property benefited 
must be pursued strictly. Batty v. City of Hastings........ 26 

3. No estoppel to assert the invalidity of such an assessment 

- arises from the mere fact that the plaintiff was a peti- 
tioner for the improvement in question. Idem. 

4. Delay in proceeding against a void special assessment 
does not, of itself, amount to laches. Idem. 
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Municipal Corporations—continued. 


5. 


10 


11. 


12, 


13. 


14. 


Where property is conveyed “subject to incumbrances,” the 
grantee is not estopped from asserting the invalidity of 
an apparent special assessment lien. Idem. 


. A subsequent purchaser of property against which a 


special assessment has been levied, may sue to establish 
the invalidity of such assessment. Idem. 


. Where acts of a municipality, alleged to have been in re- 


liance upon a petition for a public improvement, were done 
before the assessment in question was levied, at a time 
when irregularities might have been remedied, and the 
municipality could perform such acts without the assess- 
ment of the property benefited, delay of the owners of the 
assessed property in attacking the assessment will not bar 
their action. Idem. 
Bonds. 


. A purchaser of municipal bonds is charged with notice of 


the recitals contained therein. Wilbur v. Wyatt 


. The phrase “the last preceding assessment” employed in 


subdivision 15, section 69, article 1, chapter 14, Compiled 
Statutes, held to refer to the assessment last preceding the 
election at which the proposition to issue bonds is sub- 
mitted. Chicago, B. & Q. R. Co. v. Village of Wilber......... 
By the term “assessment” is meant not merely the act of 
the local assessor, but the completed act of all the agencies 
employed in determining the amount and value of prop- 
erty available for taxation. Idem. 

In submitting a proposition to issue bonds in pursuance of 
subdivision 15, ‘section 69, article 1, chapter 14, Coinpiled 
Statutes, said proposition is sufficiently definite if it fix the 
maximum amount to be issued, and vest the village with 
authority to issue a less amount. Idem. 

Claims. 
When a city council or a board of county commissioners 
audit and adjust the claim of an officer whose salary is 
prescribed by statute, they act ministerially and not judici- 
ally. Gallaher v. City of Lincolm.........+++00+ sande Paneson’ 
Creation. Annexation of Territory. 

The power to create a municipal corporation is. vested in 
the legislature, and implies the authority to create it with 
such limitations as that body may see fit to impose, and 
to impose such limitations at any stage of its existence. 
Redell v. Moores .......20000 cence erenecaceaces seeeeee civesd 
An ordinance defining the boundaries of a city, can not be 
accepted as evidence of the annexation of contiguous ter- 
ritory, not included in the corporate limits prior to the 


. passage of such ordinance. School District v. School District 
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Municipal: Corporations—continued, 


15. 


16. 


17. 


18. 


19. 


20. 


21. 


22. 


23. 


Licenses. 
Whether money raised under the provisions of a municipal 
ordinance, requiring every person engaged in a certain oc- 
cupation or business to pay a fixed sum annually into the 
city treasury, is license money, within the meaning of sec- 
tion 5, article 8, of the constitution, depends upon the 
substance and purpose of the ordinance, rather than upon 
its form. State v. Boyd ......ccc cece eee cd G8 aialeie WMS LOA) s Sees 


An ordinance having no element of regulation, and show- 
ing on its face that the sole object of the city authorities 
in adopting it was to raise revenue, is a tax ordinance, 
notwithstanding the payment of the money and obtaining 
a license is a condition precedent to engaging in the busi- 
ness. Idem. 


If the purpose of the city authorities in adopting the or- 
dinance was to raise revenue, then the money exacted is 
a tax; but, if regulation was the end and object in view, 
the money results from an exercise of the police power 
and is license money. Idem. 


Officers. 
The legislature may confer on the governor the power to 
appoint menibers of the board of fire and police commis- 
sioners in cities of the first class. Redell v. Moores 


The various provisions of the statutes conferring jurisdic- 
tion on police magistrates, held not in violation of section 
19, article 6 of the constitution and valid. Moores v State.. 


‘The membership of either the police or fire department 
may be reduced by the board on economic grounds, and in 
such case men may be dismissed from the service without 
a hearing and without an opportunity being given them 


to show cause against the order of dismissal. State v. 
Moores ...cecc ce ceneee 


Petition for Paving District. Sufficiency. 
Signatures to a petition to establish a paving district which 
do not bind the owners of the property affected thereby, 
should not be counted in passing upon the validity of such 
a petition. Batty v. City of Hastings........... 0.00006 

Sidewalks. Liabilities of Abutting Owners. ; 
When a duty to repair an adjacent sidewalk is lawfully 
imposed upon a property owner, he is liable, according to 
the intention of the legislature, for all damages resulting 
from a failure or refusal to perform that duty. City of 
Lincoln v, FANS. cc cccccecessccceevcees Coe e te ereccceneseen 


The duty to keep sidewalks in repair and free irom snow 
and ice, prescribed by subdivision 6, section 67, of the 
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Municipal Corporations—concluded. 
Lincoln charter (Compiled Statutes, 1895, ch. 13¢, art. 1), 
is imposed primarily for the benefit of the general public, 
but ultimately for the advantage of the city. Idem. 


24. Statutory provisions giving the mayor and council] and 
street commissioner complete jurisdiction and control over 
streets and sidewalks, requiring abutting lot owners to 
build and repair sidewalks in accordance with notice from 
the city authorities, and making such owners liable for all 
damages resulting from defective walks, construed, and 
held not to impose on abutters an absolute duty to repair 
on their own motion, but only a duty to repair after being 
notified so to do by said authorities. Idem. 


25. A statute imposing upon lot owners in a city the duty of 
repairing sidewalks in the public streets adjacent to their 
premises, violates no provision of the constitution and is 
a legitimate exercise of the police power of the state. 
Idem. 


Murder. See Homicrper. 


Names. See DISMISSAL AND Nonsuit, 4. SIGNATURES. 
Designation of party to action. See PARTIEs. 


Navigable Waters. See WATERS aNp WATERCOURSES. 


Negligence. : 

1. The law does not presume negligence. He who relies upon 
the want of ordinary care as the basis of a cause of action 
must plead and prove it. Vansyoc v. Freeiwater Cemetery 
7 ee ee eveseeacneseeees onseee ee aeteeee 143 


2. A petition alleging that defendant set out a fire which 
spread to plaintiff’s premises and damaged plaintiff, with- 
out an allegation of facts showing negligence on the part 
of defendant, docs not state a cause of action. Idem. 


Negotiable Instruments. See BmLLs anp NOTES. 
Newly-Discovered Evidence. See New TriaL. 


New Trial. 

1. It is not error to overrule a motion for a new trial on 
the ground of newly-discovered evidence where it does not 
appear that such evidence would probably change the re- 
sult. Kerr v. State... ..ccccev ccc ccenncese cece eesteerseertee 115 


2. Newly-discovered evidence merely cumulative in character, 
may be a sufficient ground for granting a new trial, if the 
circumstances of the record are such as to render it highly 
probable that it would, if produced, have changed the 
result of the trial. German Nat. Bank v. Edwards...... wees 604 
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Notaries. See BILLS AND NOTEs. 

The giving of notice of the dishonor of protested paper, in 
the absence of contrary instructions, is a notarial duty 
rendering the notary liable for neglect upon his bond. 
Williams v. Parks....... wWiaja 8 ale aie:deieeeie:s wieere,er8ies,sie-ecace re . 


Notes. See BILLs anD NOTES. 


Notice. See Executions, 34-43. SUMMONS. 
Vote on bond-issue. See COUNTIES AND COUNTY OFFICERS, 3, 4. 


1. Where an instrument constituting a link in the chain of 
title which a purchaser proposes to buy is lacking, and such 
purchaser buys without inspecting or demanding an inspec- 
tion of such instrument or the record, where it is spread 
at length, as required by law, such purchaser is chargeable 
with notice of any fact appearing on the face of such in- 
strument affecting its validity. Lyon v. Gombert..... aisieleiates 


"2. One claiming as a purchaser without notice, under the pro- 
visions of section 16, chapter 73, Compiled Statutes, is 
chargeable not only with notice of such facts as were 
known to him, but also with notice of such facts as he 
might have learned by the exercise of ordinary care and 
diligence. Lyon, v. Gombert......ccceceecce ccc ccenceeceerene 


3. A purchaser of municipal bonds is charged with notice of 
the recitals contained therein. Wilbur v. Wyatt........ seats 
4. Notice to an agent is notice to the principal. Hartford 
Fire Ins. Co. v. Land fare. ..cccccccccecceccscncves disbaloeataraeeaaue 
Objections. See APPEAL AND ERROR, 36, EXECUTION, 6, 7. 
Offer of Proof. See APPEAL AND ERROR, 37. 
Office and Officers. See BANKS AND BANKING. HIGHWAYS. MUNIC- 
IPAL CORPORATIONS, 18-20. Quo WARRANTO. SCHOOLS AND 
ScHooL Districts. STATE AND STATE OFFICERS. 
1. Where an official duty is imposed on an officer himself, 
and does not devolve upon his successor, the duty may 


be enforced by mandamus after the expiration of his term. 
Kas v. State... .. ce ccc ccc ce cece cece cece cenceeceee peneeeees 


747 


630 


630 


261 


559 


581 


2. As between a citizen who has performed service as a pub- | 


lic officer, for a compensation fixed by law, and a state or 
a county or a city which has received the benefit of the 
services so performed, no question of estoppel, as to com- 
pensation, can arise. Gallaher v. City of Lineoln..... Levees 


3. A contract between an appointive officer of a city, whose 
salary is fixed by statute or ordinance, and a city couneil, 
by which such appointive city officer agrees to perform 
the duties of his office for a sum less than that prescribed 
by law, is against public policy and absolutely void. Idem. 


339 
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Office and Officers—concluded. 
4, When a city council or board of county commissioners 
audit and adjust the claim of an officer whose salary is 
allowed bv statute, they act ministerially and not judicially. 

Idem. 

5. A village treasurer who chooses to be guided by the 
light of nature or the notions of the county superintend- 
ent as to the equities of the distribution of school money, 
rather than by the plain mandate of the law, does so at 
his peril. Kas v. State........... 6 erwiasiclene 826 STE IN 581 


’ 


Options. See SALEs, 
Oral Contracts. See HoMESTEAD, 1. STATUTE OF FRAUDS. 


Ordinances. See [icENsEs. 
Ordinances cited and construed, page Ixxvii. 


Ouster. See TENANCY IN ComMON. 


Parent and Child. See Bastarps. DEATH. 
Gift from parent to child. See FRAUDULENT CONVEYANCE, 1-3. 
Parties. See ABATEMENT AND ReEvivorn. APPEAL AND ERROR, 
38-41, 44. 

1. Where the caption of a petition gives the individual names 
of a copartnership as defendants, and references in the 
pleadings, findings and judgment to the defendants are 
generally in the plural, the action will be held to be one 
against, the individuals named, even though the petition 
charges that the plaintiff contracted with the defendants 
as partners. Burke v. Unique Printing C0.........-.-.--++- 


» 


On foreclosure of pledged stock, a third person, to whom 
the pledger has assigned all his interest with the knowl- 
edge of the pledgee, is a necessary party, and a sale under 
decree in a suit to which he is not a party passes no title. 
Brown v. Hotel Ass'n Of OMANA.L.... ce ccceeteceeenceee 


3. Any person who can show by proper averments that he 
has an interest in the matter in litigation, may, without 
leave of court, become a party to the suit and obtain an 
adjudication of his rights. Spalding v. Murphy........--0+5 

Partnership. 

A partner can not apply partnership, property to the pay- 
ment of his individual liability without the consent of his 
partner. Ulrich v. McConaughey.......0.ereees ied siete’ eis wecste 

Patents. See DEEDs. PusBLic LANDS. 


Paupers. ; 
1. A township is not liable for medical service rendered a 
non-resident pauper. Gilligan v. Town Of Grattan. ......0. 
2, A township is only liable for the support of paupers when 
made so by statute. Idem. 


584 


264 


181 


401 


10 
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Payment. See BiILLs AND NoTEs. JUDGMENT, 8-11. LIMITATION 
oF ACTIONS, 19. PRINCIPAL AND AGENT. SUBROGATION. 
TAXATION, 13. 


Pendency of Action. See ABATEMENT AND REVIVOR, 2. 


Pleading. See Actor Gop. ASSAULT AND BATTERY. CONSPIRACY. 
CORPORATIONS. CREDITORS’ BILL. EJECTMENT. FRAUD. 
- FRAUDULENT CONVEYANCES. GARNISHMENT. JNSURANCE. 
JUDGMENT. MASTER AND SERVANT. MORTGAGES. NEGLI- 
GENCE. REPLEVIN. SuMMONS. STATUTE OF Fraups. TAx- 
ATION, 9. WATERS AND WATERCOURSES. 


Amendment. 
1. The amendment of a pleading to conform to the evidence 
is usually within the discretion of the trial court. Chicago, 
Ro TL & P. OR. C0. th. SRW icc cc ccc ccc cca cc ne csetacenecsceas 


2. It is within the discretion of the trial court to permit a 
defendant to amend his answer, and error can not he 
predicated thereon unless an abuse of discretion is shown, 
and resultant prejudice. Scherar v, Prudential Ins. Co...... 


Construction. 

. Where, from the nature of the answer and the testimony 
adduced, it appears that both partics have placed the same 
construction on a petition, the court should not ignore 
such construction in passing on such demurrer, even 
though the petition standing alone might not admit of 
such construction. National Fire Ins. Co. v. Eastern Build- 
ing & Loan Ags’n........ Eilork: Ube ab sehdathe: Soteiavaie. @ arelaseceee oles e eras ee 


w 


4. Where a petition is assailed for the first time by a de- 
murrer ore tenus, interposed at the close of the testimony, 
it will be construed liberally and in the light of the entire 
record. Idem. | 

5. Allegations of 2 reply are to be considered in connection 
with the petition. Solt v. Anderson.............008 eganeca:oiareiee 

Defects. Cured by Verdiet. 

6. While a verdict can not be taken to supply essential facts 
which are wanting in the pleadings, it must be taken, 
where parties go to trial without objection on that ground, 
to supply any lack of definiteness and precision in the alle- 
gation of facts which appear. Barge v. Haslam............ 


Demurrer. 
7. The remedy for argumeniativeness in a pleading, is by 
motion. Missouri P. R. Co. v. Hemingway ......... 60. ce, 
8. An argumentative pleading is not open to demurrer for 
that reason. Idem. 
: Denial. Sufficiency. 
9. A denial, though coupled with an allegation showing a lack 


380 
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134 


296 
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Pleading—continued. 


10. 


11. 


12. 


13. 


14. 


15. 


16. 


17. 


18. 


19. 


of knowledge of the matters denied, is sufficient to raise 
an issue. Smith v. Allen... 0. cece ccc cc cece cee eenenenes 


A party entering a denial is not required to state that he 
makes the same on information and belief or to allege 
a lack of knowledge or information sufficient to form a 
belief. Idem. 
Evidence Admissible Under Pleadings. 

Under a general denial the defendant may introduce testi- 
mony tending to disprove that given by the plaintiff. 
Wiedeman v. HedgeS.......ccceccscccceccee esse ceseeneeeeetees 
When a general denial in an answer is qualified by the 
pleading of special defenses in the nature of confession 
and avoidance, evidence of other defenses of a like nature 
is inadmissible, although, in the absence of such plead- 
ing, such evidence would have been admissible under the 
general denial. Ball v. Beaumont... 20... .cc cece cere ueaeeee 
It does not lie in the mouth of a defendant who has quali- 
fied his general denial by a plea in confession and avoid- 
ance to say that these issues are redundant and unneces- 
Sarys. Tdi, osc eiccp he aes 85 See AO Se eRe OE OS eee 215, 
By obtaining leave to amend his pleading a party con- 
fesses that, in the absence of the amendment the matter 
alleged therein could not be proved in evidence. Idem. 


Failure to Answer. Estoppel. 
A party failing to plead to a cross-petition, will not be 
heard to say that an adverse finding thereon is not sus- 
tained by sufficient evidence. Smith v. Allen.............06- 


Jurisdiction. 
Where defendant is privileged from suit, he must plead 
want of jurisdiction as soon as called upon to answer. If 
he answers without so doing, he can not afterwards make 
the defense in an amended answer. Baker v. Union Stock 
Yards Nat. Bank .....cccecceeccec er cece ences ene eeseeasueeees 
Where defendant is privileged from suit in the county 
where or at the time when he is sued, he may set up want 
of jurisdiction by answer, along with any other defenses 
he may have, without first making a special appearance 
or preliminary objections. Idem. 
Petition. Aid by Answer. 

An omission of essential averments in a cross-petition, 
may be cured by allegations in the answer which amount 
to an admission of the facts upon which the right to relief 


103 


215 


218 


74 


801 


depends. Hargreaves v. Tennis.......c.cece ccc ee cece eee eenes 356 


Prayer for Judgment. 
A prayer for general relief is sufficient to authorize any 
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Pleading—concluded. 
judgment to which the party is entitled under the plead- 
ings and evidence. Kelley v. WERN......cccccceseccecerecees 


Striking Cross-Petition. : 

20. When a petition in intervention is stricken upon motion, 
it is no longer a part of the issues in the case for any 
purpose and need not be traversed. Urlaw v. Ruhe.......+- 

Verification. 

21. Verification upon information and belief, where absolute 
verification is required, may be cured by amendment under 
section 653 of the Code of Civil Procedure. Stcidl v. State.. 


Pledges. 

1. A pledger may assign his interest in the thing pledged 
to a third person, and the assignee, at least where the 
pledgee has notice of the assignment, succeeds to all the 
rights of the pledger in the property. Brown wv, Hotel 
Ass’n of Omaha ......... pies movie eseeweres peace acces ctcenseree 
On foreclosure of pledged stock, a third person, to whom 
the pledger has assigned all his interest with the knowl- 
edge of the pledgee, is a necessary party, and a sale under 
a decree in a suit to which he is not a party passes no 
title. Idem. 


~ 


Police. See MUNICIPAL CORPORATIONS, 18-20, 25, 
Poor. See PAvUPERS. 


Preferring Creditors. See CoRPORATIONS, 3-6. FRAUDULENT Con- 
VEYANCES, 6, 7. 

The proposition that an insolvent corporation can not pre- 
fer a debt on which its officers and directors are bound 
as sureties is now thoroughly established in this state. 
Williams v. TUrner...cccceseccsccceee Bidets Chaise sels ey 


Premiums. See Bur~pine anp Loan ASSOCIATIONS, 5, 6. 


Presumptions. See APPEAL AND ERROR, 42, 43. Courts. Exrcu- 
TION, 8, 9, JUSTICES OF THE PEACE, 7. PRINCIPAL AND 
AGENT, 11. TaxaTION, 8. 


Principal and Agent. See ATTORNEY AND CLIENT. BaNkKS AND 


BANKING, 
Acceptance of Benefiis. 


1. A principal can not retain the fruits of an agent's con- 
tract and repudiate the agreement itself. Plano Mfg. Co. 
DV. NOTASUTOM coccecreccccrecetenccstecs seerecsvessccssencces 


2. When a principal is represented by a duly authorized 
agent, representations and statements made by a third 
person interested in a transaction, without the Imowledge 
of the principal, kelé not binding on the principal, al- 
though he accepts the benefits of the transaction nego- 


410 


883 


695, 


181 


578 


123 
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tay en and Agent—continued. 


v 


. 


tiated by his agent. Tecumseh Nat. Bank v. Chamberlain 
Banking House ...cccccccvccccvcncccccvvcvcucecvcccvesens 


Apparent and Implied Authority. 


. A principal is bound by the acts of an agent within the 


limit of his apparent authority, if the other party has no 
reason to question his authority. Plano Mfg. Co. v. Nord- 
SETOM, caccicin bis vaea eevee We sees Sees ees 


. Ordinarily an agent has no implied authority to bind his 


principal by the indorsement of negotiable paper. National 
Fire Ins. Oo. v. Eastern Building & Loan AS8'N... ces aig eo av etens 


Collections. LEstoppel to Deny Agency. 


. Where the purchaser of a note constitutes his assignor, 


the original payee named therein, his agent to collect. it, 
he can not repudiate the agency upon the failure of the 
agent to account for the collection, and collect a second 
time, from the maker. Poehin v. Knoebel......ccceceeeeseees 
Stuart v. Stonebraker... cccceceeccees aoe 5 pes wh ee or 


. A finding that. the maker of a note paid to the authorized 


agent of the principal held sustained by the evidence. Idem. 


Evidence held to sustain a finding that the loan in contro- 
versy was paid to the agent of the holder. Cheshire Provi- 
dent Institution v. Feusner...cccccceceree ec ceeeeen ere eeenaees 


Where an undisclosed principal puts it in the power of 


_ his general agent to act as principal, and the agent col- 


10. 


lects money due on a note to the principal, the latter will 
not be permitted to deny the authority of the agent to 
make such collection. Idem. 


. Where one loans money to a large number of borrowers 


through an agent, and by agreement between himself and 
such agent the latter takes all loans payable to himself 
and indorses the notes to the loaner, and draws a sight 
draft upon the latter for the amounts needed from time 
to time to fill applications, and the agent is entrusted 
with the care, renewal and collection of such loans, such 
loaner is not a. bona-fide holder of negotiable paper, and 
payment to the agent will be deemed payment to the 
principal. Idem. 


- 163 


123 


698 


768 
554° 


682 


That a purchaser of negotiable mortgage securities, made - 


payable at the office of the loan company negotiating 
them, knows that the loan company solicits payment of 
them regularly as they fall due, and tHat it interests 
itself in the payment of taxes and insurance to protect 


the security, does not make such loan company the pur- . 


chaser’s agent to collect, nor charge him with the moneys 
so obtained, where he has no knowledge of any claim 


66 
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Principal and Agent—concluded. 
of authority from him, or of ownership of the securities, 
and he retains possession of them and places them in 
the hands of another agent with instructions to formally 
demand payment. Bradbury v. Kinney.......0....e0000 eae 


Evidenee as to Authority. 

11. Where authority as general agent to transact all the prin- 
cipal’s business of a particular kind in a particular place 
is once shown to exist, it will be presumed to continue, 
unless shown to have been revoked. Cheshire Provident 
Institution v, FOusner oo... cece ccc cece eee eran ncee eens 


Notice to Agent. : 
12. Notice to an agent is notice to the principal. Hartford Fire 
INS: COs. OF DONALONE: evassiies elena scapes Se a Ra eh a oO ERS Hh ROT 


Priorities. See Creprtors’ Bin, 3, 4. MORTGAGES, 15, 16. 
Protest. See Bitts anp Nores, 3, 4, 13, 14. 


Public Lands. See DEEDs. 

Where one is entitled to a patent to land from the United 
States, but before it issues, conveys the land to another 
by deed purporting to convey the fee, and a patent sub- 
sequently issues to such grantor for the land, he will not 
be heard to assert title under such patent, as against 
such grantee. Lyon v. Gombert......... nee episteiele' te dieiste eGinisie's 


Questions for Jury. See INSURANCE, 2. ‘RIAL, 2, 3. 


Quieting Title. 
1. A party out of possession may maintain a suit in equity 
to quiet the title to real estate. Lyon uv. Gombert.......... 
2. An action to remove a cloud on the title to real estate, 
is not barred by lapse of the statutory period of limita- 
tions of equitable actions, Batty v. City of Hastings.....,.. 


Quo Warranto. 

An application in the nature of an information in quo war- 
ranto filed by a private citizen to recover the possession 
of a public office, is fatally defective if it omits to allege 
that the relator has applied to the prosecuting attorney 
to file the same, and that the latter has refused or neg- 
lected so to do. Harpham v. State... ccc cccccccceecececucecs 


Railroads. See WaTERS AND WATERCOURSES, 5-9. 


Rape. 
Evidence examined and held to sustain a verdict of conviction. 
Strong V. SIAC. cee rec eec cece cee cecee cere eceee eens eceeneeees 


Receivers. See APPEAL AND Error, 69. CORPORATIONS, 4, 5. 
1. After a confirmation of sale of mortgaged premises, and 
an appeal from such order by the defendant, the trial 
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Beceivers—concluded. . 
court, in a proper case, when necessary to protect the 
mortgagee’s interests, may appoint a receiver to collect the 
rents pending the determination of such appeal. Buck v. 
SUNDER: Bepaciale Coe Ue Gas Slee Sa aglow Oe Tew EG he cue owe seta aga 


2. In an action to foreclose a mortgage where the property 
is insufficient to pay the debt, and the party liable therefor 
is insolvent, the trial court may appoint a receiver, and it 1s 
immaterial that a solvent party is liable for the debt as 
indorser or guarantor. Idem. 


Recognizance. See Bart anp RECOGNIZANCE. 


Records. See CHATTEL MORTGAGES. CouRTS. EVIDENCE, 4. 
JUSTICES OF TIE PEACE. 


Reference. 

Where a case is tried by referees and no exceptions to 
their report are filed, the findings of fact stand as an un- 
challenged verdict, upon which it is the duty of the court 
to pronounce judgment. State v. Standard Oil Co....... see 


Religious Societies. 

A minority of the members of a corporation organized un- 
der the act of 1883 for the incorporation of churches, 
parishes and religious societies, have no right to retain 
possession of the corporate property, as against the cor- 
poration itself, for the purpose of compelling the corpora- 
tion to recognize their rights as members. St. Andrew’s 
Church v. Shaughnessy ........eeeeees Mole aeaie® deitisites SR oe 


Replevin. 
Amendment of Affidavit. 

1. One who files an affidavit in replevin in justice court, upon 
which the writ is issued, need not, on appeal in district 
court, file a second affidavit, unless by way of amendment. 
German Nat. Bank v, Aultman, Miller & CO... ccc cece ecee cence 


2. An affidavit in replevin is a proceeding and is amendable. 
TOM: 248s ved weg ea essere Se ente Sora eb omens adueece docs 324, 


3. Where the affidavit in replevin filed in justice court set 
out that the plaintiff had a special interest and right of 
possession in the property involved in the suit by virtue 
of a chattel mortgage duly executed and filed, naming the 
mortgagor and that plaintiff was entitled to the immediate 
possession of the property, but failed to allege that the 
mortgage was due by its terms, or that there had been 


any default authorizing plaintiff to take possession of the’ 


property, and where a new affidavit was filed on appeal to 
the district court, which set forth the same matters con- 
tained in the affidavit in justice court, and stated further 


95 
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Replevin—continued. 


that the mortgage contained a provision that when the 
mortgagee felt unsafe or insecure, or in case of any at- 
tempt to remove or dispose of the property, the mortgagee 
might take possession, that the defendant had taken such 
possession and was removing and disposing of such prop- 
erty and converting it to his own use, and that the mort- 
gagee felt unsafe and insecure, it was error for the court 
to sustain a motion to strike. I[dem........ Sisla ee fees elec . 324, 


Instructions. 


. In an action of replevin an instruction to the jury that to 


find for the defendants they must find they were the own- 
ers, is erroneous where defendants did not claim owner- 
ship, but only a right of possession. Meyer v. Nat. Bank 
Of Plattsmowth co.cc ccc cece ccc cece cece enees eye eels oca tenes 679, 


Pleading. Ownership. 


. A. petition which states that plaintiff was a mortgagee in 


possession, holding the property as security for a debt of 
the mortgagor, at the time it was taken from him by a 
stranger, states a cause of action. In such case it is un- 
necessary to allege a breach of the condition of the mort- 
gage, to entitle the mortgagee to maintain the action. 
LOUD: ois 8 baie cig aS. GaN PDAS oie RTO Halo ewe TES Sage 


. Where property has becn delivered to the plaintiff in re- 


plevin and defendant’s answer is a general denial, such 
answer need not contain a prayer for return. Ulrich v. 
McConaughey .......006- Ee. BETAS REKY LORE SEWER RCO RS VLR “ 


. Evidence in a replevin action held sufficient to support an 


allegation of general ownership under a conditional con- 
tract of sale. Wilson v, Lewis 1... cece cceceeeecceeenees 


Replevy of Attached Goods. 


. When personal property held by a sheriff under a valid 


writ of attachment is wrongfully taken from him in re- 
plevin, by a person not a party to the suit, the measure of 
damages, in case the property can not be returned, is its 
value at the time of the taking, with interest, not exceed- 
mg the amount required to satisfy the writs. Merchants’ 
Nat. Bank of Omaha v. McDonald ........ EEE ee ET es 


. When personal property, consisting of a stock of mer- 


chandise held by a sheriff under a valid writ of attach- 
ment, is wrongfully taken from him in replevin by a person 
not a party to the suit, it is error to confine the evidence 
on the measure of damages to the market value of the 
goods in the ordinary course of trade and to the price at 
which new fresh goods of like descriptions could have been 
purchased from wholesale dealers in them. The true in- 
quiry is what the value of the goods was at the time of 
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Replevin— concluded. 


10. 


11. 


12. 


13. 


14. 


15. 


the taking in the situation in which they then were, hav- 
ing a view to the manner in which the sheriff, if his posses- 
sion had not been disturbed, could lawfully have disposed 
of them; and if there is no evidence in the record di- 
rected to that inquiry, there is no competent evidence 
from which to assess the amount of the sheriff’s recovery. 
Idem. 5 : 


In an action for attached goods wrongfully taken from a 
sheriff in replevin, testimony by competent witnesses to 
the value of the goods in the ordinary course of trade is 
admissible. Idem. 


When goods are wrongfully taken in replevin from a 
sheriff, who holds them under levies for the satisfaction 
of attachments in his hands, the measure of damages is 
the loss accruing to the attachment plaintiffs, because of 
being deprived of the right to have their writ executed; 
and in such case the ultimate inquiry is, what was the 
value of the goods in the only market and manner in 
which the sheriff could have lawfully disposed of them. 


TQOM: seis desece ecb 80 (005 VO 0g 8045.4 Sab Sie wie eee 8 sees esos easels 


Verdiet. Findings. Judgment. 
A plaintiff in replevin, who, by his own admission in open 
court, has disposed of the property, can not complain that 
a judgment rendered against him is for the value of the 
property only. Ulrich v. McConaughey’ .....0...seereeeseees 
The fact that the plaintiff may have disposed of the prop- 
erty delivered to him under the writ does not obviate the 
requirement of section 191 of the Code as to the form 
of the verdict. Idem. ; 
Failure to comply with section 191 of the Code is ground 
for reversal, where the findings required would be of bene- 
fit or where the interest of the prevailing party is in issue. 
Idem. 
If the nature of a defendant’s interest is not in issue, and 
his right of possession is equal in value to the ownership, 
the value of the property having been found, omission to 
find whether defendant was owner or had the right of pos- 
session only, is error without prejudice. Idem. 


Restitution. See APPEAL AND ERROR, 16-18. JUDGMENT, 11. 


Revenue Stamp. See INTERNAL REVENUE. 


Review. See APPEAL AND ERROR. 


Revivor. See ABATEMENT AND REVIVOR. 


Riparian Rights. See WATERS AND WATERCOURSES. 


Roads. See HIGHWAYS. 


377 


10 
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Robbery. See Homicipe. 


Sales. 


1. 


See VENDOR AND VENDEE. 
Action for Value. 
In an action for the value of materials sold under a verbal 
contract the defendant may, under a general denial, prove 
that the contract on which the cause of action is based 
was made with, and the material sold to, a third party. 
Wiedeman v. HedGeS cvccccvccccsccccsccccccvccccvccvesesecees 


Conditional Sales. 


. Allegation of general ownership in replevin held sustained 


by proof of possession under a conditional contract of sale. 
Wilson V. LEWIS ...ccccececcccceececceeeteeereeteeesteseenee 


. Where a contract in writing whereby the transfer of title 


or ownership of personal property is made to depend on a 
condition is not filed, such omission is available only to 
such creditors as have perfected a lien on the property by 
the levy of an attachment or execution, while the vendee 
was in possession, unless it appear that they extended 
credit to the vendee on the faith of his apparent owner- 
ship. Idem. 


. Where a conditional contract of sale provides that the 


title shall remain in the vendor until the purchase price 
is paid, and that in case of default he may retake the 
property and sell, and from the proceeds deduct the unpaid 
balance of the purchase price and pay the surpfus to the 
vendee, and further provides that while the vendee is in 
‘possession he may sell the goods in the usual course of 
trade, and replenish the stock from time to time, held, that 
where the latter provision has been fully executed by the 
voluntary surrender of the stock, as thus replenished, to 
the vendor, neither the vendee nor creditors whose execu- 
tions were levied subsequent to the surrender of the stock 
to the vendor will be heard to assail the validity of such 


provision. Idem. 
Warranties. 


Where seed is purchased on a warranty that it is of a cer- 
tain kind and quality, and it proves to be inferior, and is 
planted without the knowledge of its inferior quality, the 
value of a crop such as should have been produced, de- 
ducting the expense of raising, and the value of the one 
in fact raised, is a proper measure of damages. Dunn v. 
BUSWMel oo. cece ec cee eine cers ebened seeesteseseeeicue eesees 


Where seed is purchased on a warranty, and the pur- 
chaser discovers that it is of an inferior quality to that 
warranted, he may retain the seed and recover as dam- 
ages the difference between the purchase price as war- 
ranted and the market price of the seed which he actually 
received. Idem. 
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Schools and School Districts. 

1. A school district is not entitled to any of the proceeds 
of the fines and license moneys collected under the ordi- 
nances of a city, unless some part of its territory is in- 
cluded within the territorial limits of such city. School 
District v. School District 0.0.0.1... cece ccc eeeees sitedigee iatela 


2. A village treasurer who distributes license money among 
school districts in a different manner from that fixed by 
law, does so at his peril. Has v. State ..... cece cecceeeeeaeee 


3. Under section 28, chapter 80, Compiled Statutes, 1901, where 
portions of more than one school district are included in 
the corporate limits of a municipality, license Moneys ac- 
eruing therein are to be distributed pro rata in proportion 
to the number of persons of school age in the whole of 
each district. Idem. 


4. The distribution of license moneys among school districts 
portions of whose territory are included in a municipal 
corporation, pro rata, in proportion to the number of ‘per- 
sons of school age in the whole of each district is not in 
conflict with section 5, article 8, of the constitution. Idem. 

Seals. 

Section 491¢ of the Code of Civil Procedure requires cer- 
tain designated officers to certify, under their hands and 
official seals, the amount and character of all liens appear- 
ing of record against real estate levied on, which are prior 
to the lien of such levy. Some of the officers designated 
are required by law to have an official seal; and others are 
not. Held, that such officers as are not required to have 
official seals need not certify such liens under an official 
seal. A certificate under the hands of such officers is 
sufficient. Young v. Wood ......... Wah a altalh wow lon dvors Since nle and aiole-s: 


Secret Societies. 
Opposition to. Im re Bissell.........+-- ase neceens pdisiee Seine. 


Sheriffs and Constables. See ExEcuTIoN. REPLEVIN. 

In an action for conversion against an officer for releasing 
a levy on exempt personal property, it is no defense that 
the inventory and oath of the debtor filed under section 
522 of the Code is untrue. McCormick Harvesting Machine 
Co. Vv. DUNN .eseessvee weetcoes Sree R aie raes eae hos e0 e50 558% ae 

Signatures. 

By the common law the written evidence of the acts, com- 
pacts and engagements of unlettered men are properly at- 
tested by any mark, symbol or character which they may 
see fit to employ for that purpose. Jowa Loan & Trust Co. 
v. Greenman ......-+++- eden ecco erence sete etene neces yeeeesie 


Simiulated Decree. See MorTcacEs, 14. 


44 


581 


81 


984 


INDEX. 


Specific Performance. 


1. 


Where a contract for the sale of a family homestead is 
not acknowledged by the vendors, it is not enforceable 
specifically against them, and, consequently, can not, while 
it remains in that condition, be enforced specifically 
against the other party. Solt v, Anderson ..............+4- 


. A duly executed option contract for the sale of real estate, 


otherwise unobjectionable, when accepted, and the price 
tendered by the party to whom it was made within the 
time stipulated, and before withdrawal, is enforceable. 
Donahue v. Potter & George CO... ccc ccccccc seen cceseeseeeoens 


Stare Decisis. 
State v. Aitken, 61 Nebr., 490, followed in a case of the same 


nature, Steidl v. State. .ccccsescvcvcvcesesessvecssscssoses ee 


State and State Officers. 


1. 


No money can be drawn from the state treasury, except in 
pursuance of a specific appropriation made by law. Con- 
stitution, art. 3, sec. 22. Providence Washington Ins. Co. »v. 
Weston ......6. SG eke: eae Bade se oS NS ats ae sheets hoSivier ate 


Money previously paid into the state treasury by mistake, 
can not be credited to the party paying it upon the books 
of the auditor of state, and in this manner discharge a 
liability of such party to the state, arising for services per- 
formed by the auditor, for which certain fees must be 
paid. Idem. 


Statute of Frauds. See Homesterap, 1. 


1. 


Mutual Promises to Marry. 
A petition pleading that mutual oral promises to marry 
when plaintiff came of age were made in 1891, and that de- 
fendant many times between that date and November 25, 
1893, renewed and acknowledged the contract, both orally 
and in writing, with an answer denying generally, and alleg- 
ing an oral promise in 1890, and that plaintiff was then 
only fifteen years old, and the promise void because not in 
writing, and a reply admitting only that the marriage was 
not to take place until plaintiff came of age, and denying 
all other allegations, do not, when taken together, show 
a contract void under the statute of frauds. Barge v. 
Haslam. ....... « oinccipoaty a sles [iba aletwveee bie babel Sv S eeaa siueels, ord ieee 


. Where a petition sets out, as a cause of action, the breach 


of contract void under the statute of frauds, but alleges 
“that afterwards the defendant many times orally and 
in writing between’ July 1, 1891, and November 25, 1893, 
renewed and acknowledged such contract,” Aeld, that the 
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petition would have been vulnerable to a motion to. make . 
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Statute of Frauds—concluded. 


more definite and certain, but that it would resist a de- 
murrer. Idem. ......cceeses dé Wo sia wales whose wie Beret WEA oles 296, 


The weight of authority seems in favor of the proposition 
that mutual promises to marry are within the inhibition 
of the provision of the statute of frauds, avoiding con- 
tracts which by their terms are not to be performed within 
one year. Idem. 


Promise to Answer for Debt of Another. 
In an action to recover for services rendered to a third 
person the general rule is that, if the person for whose 
benefit the promise was made is himself liable, the promise 
of the defendant, although made before the services were 
rendered, is collateral, and within the statute of frauds. 
Qwigart v. Gentert oo. cecccecccccceccns 


Statutes. See Bastarvs. HicHways. LIMITATION OF ACTIONS. 


MUNICIPAL CORPORATIONS. SCHOOLS AND ScHOOL DistRIcTs. 


Judicial notice. See EVIDENCE, 7. 


5. 


é 


Amendments. 


. No law can be amended unless the new act contains the 


section so amended and the section or sections so amended 
shall be repealed. Haverly v. State ... 


. An amended statute is to be construed, in its applications 


to subsequent transactions, precisely as though it had 
been originally enacted in its amended form. Cass County 
v. Sarpy County cccvscccceceenes Rea dees eetareartss Sees 


weer er scee 


Construction. 


. In determining the intention of the legislature, all provis- 


ions of the statute bearing upon the point in dispute 
should be taken into consideration and given due weight. 
City of Lincoln v. Janesen 2. cece cece cece cece cece neeec renee 


. A special statute relating to a particular subject will not 


ordinarily be held inconsistent with a general enactment of 
such a nature that but for the special statute it would 
have included the subject-matter of the latter. Kountze 
v. City of Omaha .......... 2 


The rule that in adopting a statute from another state the 
legislature, ipso facto, adopts the prior construction placed 
thereon by the highest judicial tribunal of the state from 
whence it is brought, is not absolute where such adopted 
statute is not -in all respects the same and has been 
amended materially, and when such prior construction is 
deemed unsatisfactory and opposed to the great weight of 
authority the rule does not prevail. Rhea v. State.......... 
Enactment. Validity. 
Where portions of a statute are unconstitutional, if the 
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11. 
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13. 


14. 
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remainder is a complete act and not dependent upon the 
invalid portion it will be upheld, unless it is apparent that 
the rejected part was an inducement to the adoption of 
the remainder. Redell v. MOOTES ....... ce cece e cece ceececnce 


The constitutional and unconstitutional provisions of a 
statute, though contained in the same section, may be dis- 
tinct and separable, so that the first may stand though 
the last fall. Moores v. State ....... sis st apetate wistdieuate's Shs me,e-W 5:0 


The distribution of statutes into sections is purely ar- 
tificial. Idem. 

General or Special Laws. 
The constitutional rule of uniformity is not violated by 
an act fixing the jurisdiction of courts, if all courts of the 
same grade have jurisdiction of the same matters and 
equal authority in dealing with them. Idem. 


The various provisions of the statutes conferring juris- 

diction on police magistrates, are not in violation of the 

provisions of section 19, article 6 of the constitution re- 

quiring uniformity of laws relating to courts. Idem. 
Subjects and Titles. 

Legislation which is not within the scope of the title of an 

act, is unconstitutional. Haverly v. State... ..ccceccssecvece 


The test is not whether the title of an act is the most ap- 
priate, but whether it fairly indicates the scope and ‘pur- 
pose of the act. State v. Power.......... se eeewcerecesccee +e 


A legislative enactment, the title of which is “An act to 
provide for the better protection of the earnings of labor- 
ers, servants and other employees of corporations, firms or 
individuals engaged in interstate business,” comprehends 
legislation providing for the punishment of those who 
violate the provisions of the act by doing the things therein 
declared unlawful. Idem. 


That portion of section 11, article 2, chapter 13, Compiled 
Statutes, relating to the election of an assessor for county 
purposes in cities having more than 25,000 and less than 
40,000 inhabitants, is inimical .to section 11, article 3, of the 
constitution, and is void. Haverly v. State ..... Sblete Sakon 
State v. Haverly ..cecccccccccccseces 


Subrogation. 
When the record discloses that a person seeking relief in 


a court of equity, by way of subrogation, on the ground 
of mistake as to the condition of title. to real estate with 
respect to which he had acted, relied on an abstract of title 
of which there is no evidence showing it to have been pre- 
pared by a competent and qualified abstractor, or to have 
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Subrogation—concluded. 


included or purported to include information regarding 
the condition of the title as affected by pending suits re- 
garding which the mistake occurred, and on account of 
which the relief was prayed, it can not be said the party 
asking the relief was free from culpable neglect, and a™ 
decree denying him such relief will not be disturbed on 
appeal. Peters v. Huff ......eceseeoeeess aS a fanlln, Siaiphe ersne: soajeierste 


Suicide. See INSURANCE, 9. 


Summons. See JUSTICE OF THE PEACE, 9. 


A 


cross-petition ‘was filed after the answer day fixed by 
the summons. Thereafter some of the other defendants 
filed answers to the original petition, and were represented 
by attorneys at the trial of the case. Held, that as to such 
defendants no summons was required. Smith v. Allen..... 


Supreme Court. See Courts. 


Taxation. See LIcENsES. TROVER AND CONVERSION. 


1. 


Collection. Injunction. 
A civil action is maintainable by the county treasurer, 
upon order of the board of county commissioners, for the 
recovery of delinquent personal taxes, under the provis- 
ions of an act approved March 1, 1883. Hoover v. Engles.... 


. Under the provision of section 144, article 1, chapter 77, 


Compiled Statutes, an injunction will not lie to restrain 
the collection of taxes unless the assessment is void, or the 
taxes are levied for an illegal or unauthorized purpose. 
Philadelphia Mortgage & Trust Co. v. City of Omaha...... ofejace 


. Where property has been taken in good faith, under a dis- 


tress warrant for delinquent taxes, and sold and disposed 
of in such manner as to make the person acting under 
such warrant a trespasser, in a suit for conversion the 
measure of damages is the actual fair market value, at the 
time of the conversion, less the amount 9f the proceeds 
of the sale applied in satisfaction of the taxes. Clements 
OV, Biseley ...sceeeceeeees soe penrecccacecceees oot eeeeceeeees 


Foreclosure. Evidence. Tag Title. 
In an action of foreclosure upon a tax-sale certificate and 
for prior and subsequent taxes paid by the holder of the 
certificate, the certificates and receipts of the proper officer 
are prima-facie evidence of the validity of the taxes. Ryan 
v. West ...... sneees webb ag ab: G SRNR Et 0 Sie RO a ne id aleve a Hal Bok ncandhd 
In an action of foreclosure upon a tax-sale certificate, and 
for prior and subsequent taxes, and special assessments 
paid by the holder of the certificate, the certificate and 
receipts of the proper officer are prima-facie evidence of 
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11. 


12. 


13. 


14. 


15. 


16. 


17. 


the validity of the taxes which they represent. Ure v. 
REICHENDENG v5.6 66 beds eikins oe wees OHA See ee eee oe cbdeaeebeewuwes 
Trenerry v. Reichenberg ... 0c. ccccc ence ccc cc cceesceecceeeenes 


Where the levy and assessment are disputed by the plead- 
ings, the presentation of a tax receipt alone does not raise 
any presumption in favor of the regularity of the assess- 
ment or levy of the taxes for which it calls. Darr v. Wisner 


. Where a lien is sought to be foreclosed for general taxes, 


the tax-sale certificate is prima-facie evidence that the stat- 
utes in reference to the levy and assessment of the taxes 
and the sale for their non-payment have been complied 
with, and the burden of showing irregularities is upon 
the party asserting such fact. Idem. 


. A sale for delinquent taxes for general revenue purposes, 


by a county treasurer, and issuance of a tax-sale certificate, 
raises a presumption that such taxes have been regularly 
and legally levied and assessed and the sale made in the 
manner provided by law. Darr v. Berqtist ......ce..e eee 


. Petition to foreclose certain liens for delinquent taxes, 


held to state a cause of action. Idem. 
Levy and Assessment. 


. Taxes levied in excess of the constitutional limit are void. 


Dakota County v. Chicago, St. P.. M. € O. R. C0.........0008 
Limitation of Actions. 
An action to foreclose a tax lien is barred within five years 
after the time to redeem from the tax sale has expired. 
Darr v. Wisner ........ SOs fo Woe sie gtestiare staid sats wralsioua's'e' oe ecnee 
Section 11 of the Code of Civil Procedure has no applica- 
tion to actions brought by the county treasurer for the 
recovery of a judgment for delinquent personal taxes. 
Hoover v0. Engles occ ccc ccccccccccceccvcccccece , 


Payment in Excess of Lawful Limit. 


305 


713 


405 


688 


A person paying taxes.in excess of the constitutional limit - 


may recover them, although they were not paid under 

protest. Dakota County v. Chicago, St. P.M. € O. R. Co...... 
Personal Liability. Deficiency Judgment. 

Taxes on real estate are not a debt of the owner enforceable 


405 


as.a personal liability, but are a lien against the land. ° 


Philadelphia Mortgage & Trust Co. v. City of Omaha.......... 
A real estate tax is not the personal obligation of the land 
owner. Kelley 0. WER 0... cece ccc cece cece e reece cence ncceuce 
The real estate alone is liable for the payment of taxes 
assessed against it. Idem. : 

A. deficiency judgment against the landowner in a suit to 
foreclose a tax lien is void. Idem. 
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Tenancy in Common. 
1. Evidence held sufficient to warrant a finding of ouster. 
Beall v. McMenemy.........+.. ote cence cease eeeeereeeetecsns 
2. The rule that an entry by one tenant in common is the 
entry of all the co-tenants has no application where there 
is an actual ouster of the other co-tenants, or some act 
deemed by law equivalent thereto. Idem. 


3. Ouster is a question of fact to be determined from the evi- 
dence. Idem. 


Theft. See LARCENY. 
Time. 
The presumption, if any there be, that business is con- 


ducted according to sun time, will not overcome the pre- 
sumption in favor of the regularity of official action. Iowa 


Loan & Trust Co. v. Estate of Devall....... asieies esas eSustertiatelateeete 

Idem v. Hogg .ccccecececes See eee ees (d'etat eevee Se 

Idem v. Pope ...ccccccccees fos otecfiaie Gre: ous Cede ong Sous iwialss ev bia ee ae a aioutnls 
Torts. 


Joinder of actions. See AcTIons, 2. 
1. A wrong without resulting damages is not a tort or legally 
actionable. Carpenter Paper Co. v. News Publishing Co...... 


2. A man can not, be punished for agreeing to do, or for do- 
ing pursuant to an agreement, an act which, in the ab- 
sence of the agreement, he might have lawfully done. Idem. 


Towns. See Counties. HrGuways. PAUPERS. 
Trespass. See ANIMALS. 


Trial. See Instructions. REFERENCE. . 
Argument and conduct: of counsel. See CRIMINAL Law, AND 
PROCEDURE, 2, 3. a 
1. The admissibility of evidence is a question for the court. 
Strong v. State .........0005- hd it a GRA NET wn i ie moana we .» 440, 


2. It is the duty of the jury to consider evidence admitted 
by the court; it is not their duty to revise the decision of 
the court. Idem. 


3. Ouster is a question of fact for the jury. Beall v. Me- 


4. Allegations of a reply are to be considered in connection 
with the petition. If both taken together are inconsistent 
with the findings of-the trial court, the latter can not be 
sustained. Solt v. ANACrsOn ...... cee e eee eeeee sevese esessee 


5. In order to entitle a party to the testimony of a witness 
who has violated a rule of the court for exclusion of wit- 
nesses, he must apprise the court of the facts he expects 
to prove by such witness, and it must appear that. such 
facts are material, and that such violation of the order of 
the court was without the knowledge, consent or conniv- 
ance of himself or his attorneys. Mangold v. Oft........-. 
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Trover and Conversion. : 

1. Where property has been taken in good faith, under a 
distress warrant for delinquent taxes, and sold and dis- 
posed of in such manner as to make the person acting 
under such warrant a trespasser, in a suit for conversion 
the measure of damages is the actual fair market value of 
the property converted, at the time of conversion, less the 
amount of the proceeds of the sale applied in satisfaction 
of the taxes owing by the plaintiff. Clements v. Hiseley.... 


2. In an action for conversion, where a witness had testified 
as to the value of the property, evidence on cross-exami- 
nation that he had authorized the party to bid less than 
that, amount for it at sheriff’s sale, held inadmissible. 
LOOM 5 iaineg vidi pigie wi 5by bse 8G octal hs and RY alglaceetna we CAE pete 6.8 ea arenes’ s 


Undue Influence. See FRAUDULENT CONVEYANCES, 3. 


Usury. See Buitpinc anp LOAN ASSOCIATIONS, 3. 
1. Evidence held to support a finding that a transaction was 
usurious. Sanders r. AYES co cccccn cc caccecnecencace ecwmiutve 
2. To make a contract usurious there must be: (1) An agree- 
ment between the borrower and the lender by which the 
latter receives or reserves a greater rate of interest than 
the law allows. (2) An intent on the part of the borrower 
to give, and of the lender to receive, interest in excess of 
the legal limit. Afencic v. Smith 1... ccccccceneceneceeeeees 


Value. See EvipENcE. 


Vendor and Vendee. See NorIce, 1. 

1. One claiming as a purchaser without notice under the pro- 
“visions of section 16, chapter 73, Compiled Statutes, is 
chargeable not only with notice of such facts as were 
known to him, but also with notice of such facts as he 
might have learned by the exercise of ordinary care and 
diligence. Lyon v. Gombert ..... MSE EPR css 


Verdict. See APPEAL AND Error. HOMICIDE, 4. JUDGMENT. RE- 
PLEVIN. 
Aider by verdict. See PLEADING. 
Judgment notwithstanding verdict. See APPEAL AND ERROR, 
46. 


Verification. 
Verification of an application for a writ of mandamus made 
upon information and belief is sufficient. Steidl v. State... 


Waiver. See APPEARANCE. HOMESTEAD. INSURANCE. 
Warrant. See CouNTIES. 


Warranty. See SALzEs, 
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Waters and Watercourses. 
Action for overflow. See LIMITATION OF ACTIONS, 12. 


3. 


* 


Accretions. 


. The law of acerction applies to the Missouri river, not- 


withstanding that, owing to the swiftness of its current 
and the softness of its banks, the changes are more rapid 
and extensive than in most other rivers. DeLong v. Olsen.. 


Mill Dam. Right of Flowage. 


. Where a mill is crected and a water power obtained by 


the aid and co-operation of adjoining landowners, any 
right of flowage over their premises of water for the mill 
arranged for and contemplated by the owners, as sub- 
scribers towards its construction, becomes appurtenant to 
the mill. Johnson v. Sherman County Irrigation Co. .....e..- 


A subsequent use for less than ten years of real estate for 
flowage of water by gradual encroachment without agree- 
ment with the owners, and without compensation to thei, 
and not contemplated at the time of the subscription, will 
not create an interest in the real estate so flowed, nor 
establish an irrevocable license to use it. Idem. 


Only a right to enjoy the privilege and no fee title nor 
right to exclude the owner, can be established by mere 
user of a privilege of flowage. Iden. 


Surfaee Waters. Obstruction by Railroad. 

Petition in action against railroad company for damages 
by overflow, held good as against a general demurrer. 
Missouri P. R. Co. v. Hemingway. ... ec cccccccccccccuvcccreece 
In the construction of a road-bed across a ravine, or other 
natural course of surface drainage, a railroad company is 
bound to provide, so far as is consistent with the safe and 
proper operation of its road, for the discharge of such 
water as naturally flows therein, and upon failure so to 
do, is liable for damages occasioned by such omission. 
Idem. 


. A railroad company may, like any other proprietor, pro- 


tect itself from the flow of ordinary surface water, and 
will not be liable to an adjoining owner for so doing. 
Chicago, R. I. & P. BR. Co. v. SRAW «0... cece eee cece e ee ences 


. Where a large territory is drained by a ravine or draw, 


through which the surface water of such territory flows 
in times of flood or melting snows in such quantities as to 
eut a channel, a railroad company should provide for the 
discharge of such water as naturally flows therein; and 
if its road-bed is so constructed as to dam the water and 
fiow it back over the premises of an adjoining proprietor, 
or to discharge the accumulated water in unusual quanti- 
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Wills. 


ties upon the land of those adjoining, it will be liable for 
the damages occasicned thereby. Idem. 


. Instruction in an action for damages by the overflow of 


land by surface water, examined and found correct. Idem. 


. The district court has no original jurisdiction to set aside 


a will or the probate thereof. Williams v. Miles.........-++ 


. An action, founded on general equitable principles, 


brought for the purpose of vacating an order admitting 
a will to probate, and for leave to present for probate an 
alleged posterior will and for general equitable relief, is 
properly brought in the eounty court. Idem. 


. Evidence held to support the finding that a testator was 


competent to make a will and a conveyance of property. 
In re Bissell... ccc ccc ccc cee cw eee e eee easazereters o Gis far ets wltalers eie'sts 


. One may will his property for the promotion of any ob- 


ject that is not illegal, immoral, or against public policy. 
Idem. : 


Witnesses. See EVIDENCE. CRIMINAL LAW AND PROCEDURE. IN- 


STRUCTIONS, 15. TRIAL. 


1. Where a defendant has been called by and given testimony 


on behalf of the plaintiff, it is error to instruct the jury 
“that a party presenting a witness is bound by the testi- 
mony of such witness, even though it be unfavorable to 
his side of the case.” Town of Denver v. Meyers.........00. 
The scope of the cross-examination of a witness rests 
largely in the discretion of the trial court, and its ruling 
will be upheld unless an abuse of discretion is shown. 
Peterson v. State ...... eee eeeee eee eees stale Sa eielel aie atee'eeieo's . 


Words and Phrases. 
1. “Assessment.” Chicago, B. & Q. R. Co. v. Village of Wilber.. 


2. 


“Contracts not in writing, expressed or implied.” Kingman 
be DD QUASS <acstisa0-tceeassatinnse oie s)siaieeseois Sieierete ea: Stere iesieia UA ee a wis ataie dc 


. “Wreeholder.” Salisbury v. Murphy ...ccvecccceeccccecececs 
4. “Great bodily injury.” Likens v. State. .......... cece eeeeee 


6. “Last preceding assessment.” Chicago, B. & Q. R. Co. v. 


Village of Wilber ..... at Aracass 5 oudvere din ateiakera folw.c fate are ctuscena lave weatel She 


. “Subject to incumbrances.” Batty v. City of Hastings...... 


. “To protest.” Walliams v. Parks 2... .c cece eee ce cece eons 


. “Honestly, faithfully and efficiently discharge the duties 


of such position.” Fiala v. Ainsworth ..... Oe Si aid Salers hee occa als 
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